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THE STUDENTS 


e OF THE = 
COMMONLAWS 


ENGLAND. 


Hen J had finiſhed the for. 
mer Part of the Reportꝭ of 
this Reverend judge, col- 
lected by him in the firſt 
Sixteen years of the late 
King Charls , I did oblige 

my ſelf by promiſe, I hat if 

——— God ſhould bleſs with 

health, I would imploy it in fitting the reſt of his 

Reports for publique uſe. But were | not under 

ſuch an engagement, a Debtor to my Country, 

and in particular to the Profeſſors of our Law; 
the meer merit of the action would ſufficiently 

have encouraged me to it: For, wherein could I 

better have ſpent my time, or more obſerved that 

rule of the Apoſtle, of ſeeking not my own only, but 

F others good , then in uncaling this Jewel, and 

com- 
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THE EPISTLE. 


2 


communicating to Poſterity ſo great, though 
hitherto a hidden treaſure of Law and Learning? 
Beſides this, which was enough to excite, I had an- 
other reaſon, that did ſweeten my labours herein; 
And that was, the pleaſure I tock in recollecting 
theſe curious Pieces, and through them viewing 
the moſt lively Image of a Perſon, whoſe Fiety, 
Knowledge, and Vertues had made him as much 
adnured by others, as his relation had endeared him 
to my ſelf; ſo that J could not in juſtice to his me- 
„ ſupprelſs any longer this monument of his 
>. Sure, it is a. bleſſing promiſed to ever 
good man, That his works ſhall praiſe him in the 
gates : Of which nature, taking this to be one, it 
was but my duty to publiſh it. 

To thoſe who have had a taſte of this worthy 
and eminent Judge's great abilities, of his Reports 
formerly printed , I need not further recommend 
theſe, then by ſaying only, that they are of the ſame 
Piece, and drawn by the ſame hand; butwith ſo 
much exactneſs and perfection of skill, that in the 
firſt, though he hath ſurpaſſed many others, yet in 
theſe he ſeems to ſurpaſs himſelf. And therefore, 
[ have been more than ordinarily careful in the 
Edition, that the Reverend Reporter may not be 
blemiſhed with thoſe many Errata's in this, which 
have ſomewhat obſcured the former ; Eſpecially in 
that latter Edition of it, by ſome ignorant and mer- 
cenary perſons, who care not how they blur mens 
Credits, and therein wrong the Reader, as well as 


the Learned and Judicious Reporter, ſo they may 


have 


WEL 


— 


THE EPISTLE 


have A N [mpreſſ an To prevent all groſs 
and fatal miſtakes, ( have peruſed every ſheer, and 
exactly examined the ſame by the Original under 
his own hand: Which as it did very much retard 
the Impreſſion, ſo l hope the Correctiveneſs of the 
Work will abundantly latisfie for the delay of i it; 
And thoſe Errors which have eſcaped! in the Print- 
ing of theſe Reports, are ſuch, as an eaſie Judg e 
ment may in trabfitu rectifie; however you 857 
find them particularly corrected, in che uſual Place, 
after-the end af this Book. © 

There ſtill remains another Part ofthi Learned 
Judge's Reports, collected by him from the 2 3. Tear 
to the end of Quern Elizabeth, which I intend to 
publiſh, if God be Pleaſed to lend life and health: 
And ſo ſhall once more have occaſion to mention 
his Name; hoſe merits and memory cannot too 
thankfully be recorded; And I am ſure, I may erre 
ſooner. in. the defed of hi praiſe, than the exceſs : 
For he died fall of commendation for wiſdom and 
piety ; and Jeftfuth.aiſtock of Reputation behind 
him, as might kindle a generous emulation in 
Strangers, and preſerve a noble ambition in thoſe 
of his Name and Family, to perform actions 
worthy of their Anceſtors; Vale. 


HAR. GRIMSTON, 


22 888 8 


XE all, knowing the great Learning, Wiſ- 
VV dom, and Integrity of the Author, do 

(for the Common benefit) approve and 
allow the publiſhing of this Book, in the ſame 
Letter as now it is printed. 


Fo. Glynne. 
Oliver St. Fobn. 


Edward Atkins. 
Robert Nicholas. 
Matthew Hale. 
Hugh Windham. 
P. Warburton, 
| Fo. Parker. 
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AN EXACT 


TABLE, 


Referring to thoſe many Points of L a w argued 
and reſolved in this B o o x. 


Note the firſt Figure refers to the Page, and the ſecond to the Caſe 
in that Page, if there happen more Caſes then. one in it; other- 
: = 


wiſe the 

| Abatem?!*- 
N what caſes Writs ſhall «bate, Page 14,Caſe 18. 
160,15-21754-424z8.577 4-65L 
Two Joyntenants, Plaintiffs in treſpaſs, the one 
is lain; the Action abates, i 19:4 
In what caſe the Bill ſhall abate, 159,14.526, 1. 
Bill abated for ſaying Se xaginta for Scxceta, 190, 15 
If the King bring an Action, and the party dies, 
©. his Writ ſhall not abate, 431 


Acceptance. 
Where acceptance of rent ſhall bar Entry, 39854 
Where accepting a Leaſe binds to the Covenants, 399, 
| 6 


275 ä Accompt. 
Accompt trayerſable, „ 2344 
Accompt brought by one Merchant, where there was 


à joynt Intereſt, _ 410310 
Aſſumpſit upon an Accompt, 6c2, 7 
8 | Acl ions. Oh | 
Action upon the caſe for ſelling a counterfeit Bea- 

ar flone, 4 


r procuring one to be endicted as 2 common Bar- 
: rettor 3 : : : * 2 4 
For endicting one of Felony, 1 


ſuing in anothers name, without his privity, 188, 


| ; 11.6947 
Againſt an Inn- Keeper for his gueſts goods, 188,12 
For diſturbance in uſing a Way, 1389, 13 
In nature of a deceipt, _ 196, 23. 223 
For tearing off the ſeal of a deed, 255,11 
For diverting a water courſe, 263,27 


Againſt a Factor fur loſing goods, by not paying the 
_ cuſtom, : 26530 
Again a Sheriff upon an Eſcape, 283, 5. 350, 22 


For Stopping up Light, 37373 
For a Fo in bargaining, „ 
For ſlandering a Title ot land, 163,18. 397,3 
For laying logs in a high way, 446,25 
For ſelling the goods of another, 474, 6 


Againſt a Leſſee, for diſturbing che Leſſor, in view- 
10g, if any waſte were committed in the houſe 


; leaſed. | | | 478,12 
For diſturbance in a Chappel, 604, 33 
For a foot way, 67377 


By a Maſon for threatning and diſturbing his Wark- 


men, 3 
Afion brought, before any cauſe of it, adjudged Er- 
ror, 70511 


cond Figure is omitted. 


Action of Covenant lies upon the words demiſe and 
- grant, : 70,1 
If one have cauſe of action againſt two, and obtain 

Judgement againſt the one, he ſhall not have re- 


medy againſt the other, ä 7473 
Action brought by Baron and Feme upon a promiſe 
made to the Feme after Coverture, 7777 


No difference betwixt an adi ion brought by original 
writ and by Bill, 
In every action, where amends only is demanded by 
Way of Damages, accord executed is a good bar, 
: 100, 29 
In an act ion for one joynt treſpaſs, one joynt Dam- 
mage ought to be given by the Jury, though the 
Deſendants ſevered themſelves by Plea, 118; 9 
In a poſſeſſory action, the Plaintiff needs not make 
any ſpecial title, £42 wo 123, 
Act io of aſſault, lies not without battery, ibid. 
In what caſe act ion is to be brought, tam pro rege quam 
proſapſo, | 133.6. 360,22 
Action of conſpiracy, 190,16. 193,19. 230, & 
Where an act ia is grounded upon privity of con- 
tract, it ought to de in the Detinet, but otherwiſe 
if upon a Toit, _ 646 
Action for wearing elsthes not well laid againſt an 
Infant, 550, 8 
Aclion by a Taylor, for clothes made, how to be 
„ lid, 1 5 626, 20 
Where adi ion lies not joyntiy, but ſeverally, 647,13 


Adjournment. 
Certiorari to certilie a writ of Adiaurument, after in 
nullo eſt erratum pleaded, - 445 24 
8 Adminiſtrator. 
Adminiſtrator not lyable to Debts, if they be not up- 
on Specialty, 2713 
Declaration of an adniniſtrator vicious, by omit- 
ing profert hic in curia literas adm 409, 9.412,13 
Whether an Adminiſtrator ought to ſhew by whom 
and what power adminiſtration: was committed 
to him, : e 356,20 
Adniniſtrator, durante mnore etate,ought to ſhew that 
the Iufant is under ſeventeen years of age, 599,12 
Whether a promiſe made by Adminiſtrator to pay a 
debt of the Inteſtate, ſhall bind, if it be not al- 
ledged he had Aſſets, 604,31 
See mort in Executor. 


Admiralt) ſee Cinq- Ports. 
Admiſſion ſee Inſtitution. 
Aamittanceſee Copy-bold, 


(2) | Advanſan 


| 
1 
| 


Anexal TABLE 


Advowſon. 


Leſſee for years of an Advomſon, preſented by the 


Leſſor, is a ſurrender of his term. 8 
Where the Incumbent purchaſes the Advonſon in 


Fee, deviſeth his Executor te preſent after his deb 
ceaſe, and the inheritance to another in Fee, good, 


; 1 371 
Alien. 

The vertue of the word alien in a deed, 21051 
If an Alien hath a Son and after is made Deniz en, and 
hath a ſecond Son, here the ſecond Son ſhall in- 
herit, a 33977 

| Alimony. 
The Court of the ordinary is. the proper Court for 
allowance of Alimony. 364, 1 


Anerciament. 
In an Avowry for an Anerci ament the defendant 
ſhall not have coſts, 28 
The Lord may diſtrain or have his action of debt for 
an Anerciament in a Court Leet, 382, 10 
Debt, upon an Anerciament in a Court Baron, 


5 $32,2 
How the Preſcription mult be laid, ibid. 


: Annity. | 
In what caſe an Annuity is extendable and falable 


by the Sheriff, | 78, 10 
Annuity, pro confolio ĩmpendendo, 482, 16 
Eel Appeal. 
Appeal of the death of her husband, 283, 4 
5 Apples. 1 
Apples, not within the Statute of 3 Edw. 6. for dead 
yictual, | 2 214, 10 
Apportionment. | 
Apportionment of rent, when and how to be made, 
| rk 160, 14 
gal] Appropriation, 
Whether an;4ppropriation ſhall be void, unleſs there 
be a vicaridge endowed, 252, 6 
What Appropriations were given to the King by 27 
Hen. 8. 608 
Arbitrememt; ſee Award, ® 
Artiſts 
Arreſt in che night, good, 180. 435, 4 
Arreſt in time of divine Service, 321, 4 
In the houſe the door being open, 485, 4 


| Aſſ-ts. | 
Aſſets in Irclaꝛd found here by the Jury, and good, 
| $95, 2 
Aſſets to be ſet forth in Replication, 503, 13 
See more in Exccutor. 


| Aſignes, Aſſegament. 
Where the aſſignec of a Leſſee ſnall be bound by the 
Leſſees Covenants, 125,11.439.10 
A common perſon cannot aſſign his debt, 180, 18 
Aſſignce of a Leſſee becomes tenant to the Leſſor by 
his acceptance of rent from the aſſignee, 334, 1 
Aſſignee of a reverſion, who has accepted the rent 
. from the Aſſignee of the Term, ſhall charge the 
Executor of the Leſſee for breach of Covenant 
made after aſſignment of the term and reverſion 


Cc. 522 
Aſſignment of a debt to the King, good by 7 7ac. 524, 
10 


Aſſiſe. 

Aſſiſe againſt five, and two only found Diſſeiſors, all 
hve ſued a writ of falſe Judgement, and twas ad- 
judged Error, _ 138,15 
Seiſin by a termer for years of a rentcharge deviſed 
for life, wot. ſufficient to maintain an Ae, 142,29 
Judgemens affirmed in A/i{;8.of novel diſſiſia, not- 
withſtanding Errors aſligned, 


3345 2.341 7 + 
: 494, 13 
Recovery in an Aſſiſe is a good Barr in another 
22 (f ee 
Aſſumpſit. 
Aſſampſit upon a Bill of Exchange, 6, 9. 307, 3 
Upon a Bong, 194,20 
Upon requeſting one to give his credit for two Tun 
of wine, 18 


If forbear to ſue till ſuch a time, he would pay, 47, 

| | 16.2731. 604, 31 683. 
For aſſurance of Copy-hold Land, 115,1 
For payment of money, | 116,3.24573 


Upon a marriage, 2215 2.228 4, 4043-417,7 
Upon an account, | 


| 234, 4.02% 
Upon Merchandize to be delivered, 235,6-257 1. 

5 127 25 
Againſt a Carrier for money carried, 262,46 


For ;aving harmleſs from a Recognizance entred for 
appearance, 2812 
To fave harmleſs from luretiſhip, 287, 3 
For nor performance of an Arbitrement, 3 14, 16 
For making a Leaſe of a Houſe , and not to admit 
a Joiner to the Shop, 326, 2 
For not entring into Bond , when required, 652 
In eſſimpſit , it two conſiderations be alleadged the 
one good, the other vain, if the good be proved, 
it ſufficeth, = 127519 
In aſſimpſit , to pay when requeſted, there ought to 
a preciſe requeſt alleadged, 183, . 


Error of a Judgement in an aſſumpſit, 24775 


Promiſe to pay within a ſhort time, is uncertain and 
no conlideraticn , 250%. 683 
Where the husbands promiſe, aſter the Wites death, 
ſhall not bind, | 257,16 
Aſſunpſit of the Teſlator chargeable on his Execus 
tor, 294,137, 11.662,14 
Aſſumpſit brought by Executor, 209,1 
Aſſumpſit lies not upon a general allegation quod in- 
debitatus, aſſunpſit, | 39772. 848,8 
One may diſcharge an aſſumpſit made to himſeit, but 
not one made by himſeif, 483, 19 
What ſhall be he:d an Executory Promiſe, 483,19 
Aſſumpſt miſtaken againſt a Fidc-juſſor, Foo.9 
In aſſumpſit to pay five ſhillings a moneth, *tis beſt to 
count damages for the whole, for he cannot have 4 
new Action, 307716, 
Where aſſumpfit lies not, becauſe it is by Deed, 506 


7 
What ſhall be held an implied promiſe. 544, 683 
In what caſe ou aſſumpſit generally is not good, 544, 
Where, in aſumpſit, how indebted , ought to be 


ſhewn, $48,8.593314.642,1 
Aſſumpfit good, reſtraining one to keep thop in ſuch 
a place, 596 


Aſſumpſet lies not for rent reſcrved on a Leaſe, nortor 
a debt upon ſpecialty or record, yet if I promiſe to 
pay eight ſhillings per week as long as I. S. per- 
mits me to enjoy a Warehouſe, it lies, 598, 21 

Two ſueing for the ſame place, one promiſes twen- 

ty pound to the other for a gelding delivered, if he 


* will deſiſt, a good conſideration, - 612 
Whether a Promiſe begun upon confideraticn may 
be 
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e the Principal Point, of Law. 


be diſcharged by words without any conſidera- 


tions ; 620,10 

k lies not for rent, without ſome other ſpecial cauſe 

ok Promiſe, 668, 5. 684, 2 
See Conſiderat ion. 


Aſſwaxce. 
Where one has promiſed to make reaſonable Aſſurance, 
he is not to be bound with any Covenants, 571, 


13 


Atturney. 
Action brought by an Atturney for his Fees) 0,4 
The Defendant appears by 7. S. and imparls, this 
admits him to be an Atturney, though none be- 
fore, i -- 434955 
A Writ of Deceipt lies iagainſt an Attumey, for ap- 
pearing for one without Warrant, 69457 


| Audita Querela. 
Errors of a Judgement in Audita Quęrela, 13,17. 
33721 
Audita Querela, to avoid Execution upon a Statute, 
7 >= 25.67,8.85,10.218,7.425,11.477>11 
To avoid Execution upon a Judgement, 29.579,8. 
645,8.646,10 
For taking both Elxgit and C apias for the ſame Debt, 
339 33 
Whether a Feoffee may have an Audita Qutrela up- 


on an Extent made before his time, 22752 


Where to are chargeable in Execution, the laſt ta- 
ken may have Audita Querela, 95 343,7 
Recovery in Debt againſt a Jaylor upon an Eſcape, 
and afterward the firſt Judgement is reverſed, the 
Jaylor ſhall have an Audita Querela, 646,8 
Where Audita Querela lies not, but a Writ of Deceipt, 


6947 
Averment. | : 

Want of Averment is aided Py the Statute of Zeofails, 

44,12 

What ſhall be a ſufficient Averment, 241.6 

And where neceſſary, 443,20 
Avowi). 

Bar to an Avow!y, 238,2 

Cales upon Avowry, 2$233-436,6.442,1517 

Rent due to Baron in right of his Feme, the Baron 

alone may avow , 442,17 

The Plaintiff can have a return of no more beaſts 

then he 4vows for, 611,6 
Award. 


Debt upon an Avard, ſeveral Caſes, 200, 3 1.220%. 
27758.26 5. 300, . 3 39,5. 352,6. 354, .3 99,8423, 
4.447 527.5125712 
How Awards ought to be made, 200, 3 1. 285. 314, 
16.340, 5. 352,6. 354,9. 447, 27.57776.639,3 
Whether an Award by two or three be good, where 
the ſubmiſſion 1s to four, | 278,399 58 
Error, becauſe the A/ bitrement was ſaid to be under 
their hands only without ſeal, 278 
Void through incertaintys 314,16. 352, 
Where an Award ſhall be a good Bar in am Action, 
33953 
Both parties ouglit to have benefit by the Award, 
37256. 35459477 27 
Conditioual Award good. 4234+ 325, 12 
Publication and delivery of it, how to be wo s . 
| 378, 
Where an Award was adjudged void, becaule part 
of the Controverſie reſeryed to the Arbitrators 
future judgement, — 4894 5 


*. * 


Where an Awurd for more then was ſubmitted, not 
good, 63923. 663,15 

When it comprehends that which is ſubmitted and 
more, it is good for that whuch is ſubmitted, and 
void tor the reſidue, 663,15 

Arvitrement void on che one part, is void for all, 


I 49,8 


— 


B* See Bayl. 
Bankrupt. 


Debt _— upon the Statute of Bankrypts, and 
Action brought in the affignees names, 105,42 
Sureties for the Bankrypt , adjudged Creditors, 


127,17 
Actionable to call a Draper Bankrupt, 222, 1. or 
Dye 13 385 8 
Bargain and S ale, 
Bargainor. 
Bargainee. 


Bargaznee of a reverſion ſhall not take advantage of a 
Condition annexed to a Leaſe , for payment cf 
rent, without notice giyen ofthe grant, 146,4 

By the words ba/gain and ſale only, without atturn- 


ment, the reverſion paſſeth not, 210, 1 
Bargain and ſale made to one with the addition of 
K#1ght, who is not ſo, is good, 240,5 
Where bargainor by Entry, is in of his former eſtate, 
and the will of the bargainee good, 660,9 
See more in Deed, 
Baron. 


Baron ſerſed of Copy-hold land in right of his feme, 
ſurrenders, whether it be a diſcontinuance, 805,45 
Where Baron and Feme ought to bring their Action 
Jointly, and where not, 203, 3.203, 10.399, 6. 
473,701, * é 
Baron has term for years in his own right, and the 
inheritance diſcends to his feme, that ſhall not 
drown his term, 2774 
Action continued againſt the ene, where the baron 
dies after Niſs prius, and before day in bauce, 366, 


Iz 
Where Baron for the battery of his fene ought to 
join her in Action, 738,6. 558,5 
What ſhall be a good Leaſe by baron and fene ta bind 
both; Es 617,1 
Court baron. See Copybold, Quo warrants, and Conre. 


| | Zar. 
Bar in a perſonal Action how to be underſtagd, 15 
What ſhall be held a bar or diſcontinuance of an 


Entail, 0 
Bar by a Fine, | ? 68 | 
Exceptions to a bar, | 133 
Bar to an Avowry, 2382 
What Judgement fhall not bar a new Action in 

Debt, 28453 
What ſhall be a good bar in an Ait, 46s 
What bar is traverfable, | 594,16 

i Barret tor. | | 
Enditement and conviction of common Barrettrey, 

i 52.62 
* upon ſuch Enditement 858 
ble but by Writ of Error, 404,2 


(aJ Bargemen, 


[0 
4 
a 
: 
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Bargemen, 
Bargemen chargeable with goods, as Carriers, 330, 
| 9 
Baſtard. | 


In what caſe, calling one baſtard is Actionable, and 
where nut, 213,6.3232.53519 642,2.625,18 

A widow being delivered of a child forty wecks and 
nine days after her husbands death, adjudged le- 
gitimate, 541 
One ſentenced by the Juſtices of Peace to be the re- 
puted father of a Baſtard, all are concluded to 
{ay the contrary, - 625, 18 

See Words, 


B.]. 

Bayl in an inferiour Court how far chargeable here, 
94521 
For appearance only may be taken by the Serje- 
ant of the Mace, ib. 
In what caſe tlie Defendant being in Execution not 
baylable, 108.3 

Counterteit bay put in, and a Vacat thereupon, 
256,14 
Bayl ſtands as well for the Judgement, as for the 
Execution, 27255 
Miſ- entry of the bay/ amended, ib. 
Bayl upon mean Proceſs, how far chargeable, 320, 
| | 2.353 25.449,29 
If the De fendant render not himſelt , the Plaintiff 
may take Execution againſt the principal or bay!, 
| | 320 2.54959 
Where the Cauſe is removed, and new bayl accept- 
ed, whether the old ſhall be diſcharged, 363,25 


Bill before any bayl, no Error, 384313 
Principal and bayl cannot join in a Writ of Error, 

h 38451 
Releaſe, pleaded by manucaptors , after the if 
Judgement, and before affirmance, 401,10 
In what caſe Szret'es are liable to the Debt, though 
the party render his body, 402,11 


Every b in one Action ſtands bay! in all Actions 
brought by the ſame Plaintiff againſt the ſame De- 
fendant in that Term, 449 
One becomes bay in an Action of Debt, and before 
Judgement had againſt the Principal, makes a 
Leaſe of his land, whether this Leaſe ſhall be 
extendible, 49 
No Bayl on the file, not aſſignable for Error to re- 
verſe a Judgement, | 568, 7 
No Declaration ſhall be taken upon any bay! , but 


within three Terms after tis filed, 620,11 
Bayl in the Kings Bench not lyable to coſts taxed in 
the Exchequer Chamber, 636, 4 


Bayl-in the Common Bench is alwaies in a ſumme 
certain, according to the Debt or Damages in the 
Writ , but inthe Kings Bench no fumme is men- 
tioned, 645,8 
Bayl charged in Execution , notwithſtanding the 
Principal rendred himſelf into the Marſhals cu- 


2 Bayliff. | 
The Bayliff of a Mannors power, 178,16. 197;4 
b 5 \ 6 4 ? 6365, o 
Bayliff of a Mannor, who has rent ifluing, ſhall have 

it by Recouper, 5 178, 16 
Eqyliff of a Liberty may have a Deputy, 242,7 

= Baylo”. 8 
Whether Baylor may have Debt or Accompt for mo- 
ney not deliyered to whom it ought, 687, 1 


An exadt TABLE © 


Not to be relieved after fach Judgement, but in 
wb ibid, 
C VARcery, 


Bond. See Obligation. 


| Bill 
A new Bill ordered to be put on the File, 185,7 


Bull of Exchange. 


Aſſump/it upon a Bill of Exchavge, 16, 7 
Bis Petitum. 
In what caſe good, 21,1 
Biſhop. 


The manner of creating a Biſhop, $53 
Uſurpation ſhall bind the preſent Biſcop, but not his 
Succeſſor, 673, 6 

1s 


: 73 
Incumbent, created a Biſhop of Ireland, yet he'd h 
Living in Commendam, 691, 4 


Breath, 
Error in Debt upon an Obligation, becauſe a ſuffi- 
cient breach not aſſigned, | 315, 17 
What ſhall be a ſufficient breach of Coyerant, 378,6 


425,10. 446,27. 486, 5. 661, 10 


Where not well aſſigned, 446526527. 4721, 
476,8 
What ſhall be held b:cach of an Award, 525, 2 
: Bi ewer, 
Information againſt a Brcw:r, upon the Stat. of 3 El. 
| | I78, I7 
| Burrough Engliſh. 
Caſes upon that cuſtome. J6, 2. 193,27 
C. 
Capi as. 


Apias, inſtead of a Summons, Error, 161 23 

capi as awarded for the ſecond Proceſs, 22 2, x 

Where Capi as ſhall be awarded againſt the 
wife, ä | 


2 | : 3235 JL 

Capias ad ſati fac. lies for Coſts awarded the Pe- 

fend ant, upon a Nonſuit, 5957 18 

_ Caveat, VR 

The effect and vertue of a Caveat, 3 497511 
Certiorari. 

Cirtiorari ex Gfficio, when to be awarded, 6 

Ceſtiorari awarded to certifie a Caſe, 141,16 

To certifie a Writ of / „e 445,24 

A new certiorari awarded, 2777-597,20 


Certiorart to remove a Recogn. does not excuſe ap- 
pearance, | 282,% 


To remove Endite ments of Riot in Wales, 484,11 


One perſon ſhall have but one Certiorari, 597770 


yen Challenge. | 
What ſhalt be 3 good Challenge to the Array, 547, 
= 6 

Chancery. 


A ſpecial Scire fac.” ſued in Chancery, 3 
Other Courts ought to take notice of the courſe of 


the Chancery, © | 68,8 
Decree and impriſonment in Chancery, after a Judge=, 
ment at Common Law, unlawful, 344 


Parliament, 


# 


of the Principal Points of Law. 


Chaaciry, what, 51,23 


_ Church and Churchwardens, 
One Chuichwardca cannot releaſe or give away the 


8 goods of the Church, 234» 3 


An Iſle in a Church is proper and peculiar to that 
houſe that repairs it, 3667 
If one be aſſaulted in a Church or Churchyard , he 
muſt not return blows in his own defence, 367 
The Parſon and Clurchward:xs are a Corporation 


in London, 532,13 
Preſcription to a Chancel, 604,33 
Whether a Church ſhall be void by the Incumbents 

being created a B.ſhop of 1/5/ana, 691,4 

| 24que=Ports, 
The Priviledge and Juriſdiction of the Cinque-Ports 

examined, 543,692, 


3 Common. Commone/. 

common appurtenant for all beaſts cannot be granted 
over, but for beaſts certain, it may, 1519.577552 

Inhabitants of one Vill, unleſs incorporated, can- 

not preſcribe to have common os profits in ano- 


ther o 15241 6 
Commoner may not kill the Lords Conys, who has 
free warren, 195721 

Nor diſtrain his cattle Damage Feaſa#t, 208,1 

Nor caſt down Conyberrys, 22977 

Common will not paſs with the words cum hare ne 
2535 

The extent of a Grant of common, 291.4 

He who hath common cannot licence another to put 

in his beaſts, without Deed, 57572 
Common, pro 25 magais averiis, good, 580,10 
Where one tenant in common may diſtrain upon ano- 
tier, 611,6 
Action, for encloſing three acres of common, 629,2. 

699,16 
Coaduits and Pipes. | 


IH one (ell a houſe that has conduits and pipes belong- 


ing to it, they paſs, though the land (Where the 
pipes lie) be not ſold, | 12155 
Confsſs and avoid. See Traverſe. 


Confirmation. ; 
How land ſhall enure by way of confirmation , 127, 
- 
Conies. See Warren and Commoner, 
Conſideration. 
Conſiderations executary, ge 
Divers other con/#dcrations how extenſible, 275 
Conſideration of love, 180, 19 
Promiſe to pay infra breve tempus , no good conſidera- 
tion, | 250,T 
What ſhall be held a good confederation in an Aſ= 
ſumpſit, 342 28.6672 683 . 58333 
And how to be performed, ibi 
| Conſultation, 
Conſultation awarded, 13713-27949 
Continuando. 3 20,4. 618,8 
Whether want of continuance is helped by any of the 
Stat. of Nofails, | 528,8 
What is a good contract, 262,26 
Contingent eſtate. 


A Term certain being limited to one, aud after te 


go to another, is not a contingent cſtate, but a 
meer intereit, 510,21 
Whether a coating int and future uſe be transferrable, 
511 

What ſhall be a good limitation of a fee, by way 
of contingency, $91,697 
Conveyance. See Deed, - 


Copybold, and Copybolaer. 
Copybolder for lite not to cut down Elm trees, 30 
Where admittaice of a feme, was held to be an ad- 
mittance ot him in Remainder, ': 20, K 
Deſcent of a copiholder ſhall not take away the en- 
try of another copyholder , who has right. And 
the heirs entry without admiſſion, is lawful , and 
being in, his ſurrender is good, 36,10 
A copybolder ſurrenders upon condition, and after 
releaſeth the condition by Deed, is good, 36,11 
Makes a Leaſe for years of land, whereof feme by 
cuſtom has widows eſtate, ſhe ſhall not avoid 
the Leaſe , unleſs there be an eſpecial cuſtom for 
it, 36,12 
Cop holder in fee ſurrenders to the ule of his will, &c. 
| 56,2. 199 30 
Copy hold land demiſeable by Leaſe, 76,6 
Caſes upon the cuſtom of Free-bezch, 126 14.573 
The heirs being beyond ſea ſhall excuſe forfeiture, 


226 
In what caſe a copy holder, buying the freehold , loſes 
his common, 25348 
Copyholder cannot hold a Court Baron, 260, 20 
Copybolder makes a Leaſe , contrary to the cuſtom, 
the Lord dyes , the reverſioner ſhall not take the 
forfeiture, | 301,6 
Whether he, who hath the reverſion of a Copybold by 
Surrender, may take advantage of a Condition 
within the equity of 32 Hen. 8. 305 
com bollen makes a Leaſe for two years, excepti 
the laſt day in every year, does not avoid the for- 
feiture, | 308, 5 
No action lyes againſt a Lord of a Manor for non- 
. admittance, ... 368,k 
Copyholder in the eye of the Law is but tenant at the 
Lords will; and if he will not hold Court, the 
. tenant has no remedy but in Chancery, 368, 1 
0py granted to father and his ſon, if he have more 
ſons then one, it is void for the incertainty, 


| 374) 

What grant by copy ſhall be good, 4251 

Copybold forfeited for committing waſt, 43 6,7 
By not paying Fine, 61751 


7 

Copyhold lands are as the demeaſnes of the Manor, 
and are the Lords freehold, and therefore not im- 
pleadable in the Lords Court, 5595 


The Lords ct ſhall not prejudice the copybolders 
eſtate, | 573 


Coroners. | 


d. If a Coroner be made ſheriff, it determines his Of- 


fice of Coroner, 8 


| 4 
Where the Sheriff is concerned, the Ver. fac. may 


be awarded to the Coroners, 551 
| Corporations. 
Corporation cannot take without Deed ; and if they 
grant over, the Grantee may entitle himſelf, with- 


out ſhewing the Deed, 110, 6 
Whether a corporation may preſcribe, 67355 
cet ad Damages. 
If the coſts given, exceed the damages, whereof the 
Plaintiff counts, it is not Error, 69511 


No 


1 
* 


— ——— — — -- 


An exatt TABLE 


No coſts to be allowed, where trsble damages are 
given by any Statute, 70,12 
Whether an Executor be chargeable with cofts and 
damages recovered for a Riot, 219,11 
No coſts to be paid by Executors nor Adminiſtra- 
tors, 229,6. 350,22 
The Plaintiff may recover more for coſt» and dama- 
ges then he firſt counted; but damages only may 


not exceed the Declaratiou, 2973 
Where the the Jury finding coſts and charges for the 
Plaintiff, is void, 47353 
In what cafe the Ayowant ſhall have coſts, and re- 
leaſe damages, 520,3 
Coſts ought not to be inſerted for the Plaintiff, but 
upon his requeſt, 587,10 
How coſts ſhall be recovered, $95» 18 


3 Hen, 7. does not give any cofts, but where execu- | 


tion is delayed by the Writ of Error, 6;6,3 
Bay! in the Kings Bench not lyable to coſts taxed in 
the Exchequer Chamber, 636,4 


Covenant. 

Whether a covenant to convey, With a proviſo, if he 
paid an hundred dounds at 13 years end to re- en- 
ter, amounts to a Leaſe, 172,13 

Actions of covinant, 240, 5. 281, 1. 2974. 393,11. 

390.4 439710 446, 26.644557 
For further aſſurance, 251.4 
Upon an Indenture of Charterparty) 263,28 

Where the covenant is general, a generall breach 
may be alligned, 30g, 6. 70, 3. 378,6. 425,10 

The extent of a Covenant in Fatt, 522,657,7 


Counſel. Counſellor. 5 
What a Counſellor at Law may ſay or give in evi- 


dence for his Client, 90,18 
Annuity, Pro conſilio inpendendo, 492, 16 


Count. See Declaration. * 


. | 

The courſe of eyery court is to be obſerved, 3 
county courts ought to have twenty eight days be- 
tween, n 26757 
The power and jurisdiction of the court of the Mar- 
ſhalſey, a 55 314,15 
Of the court of Kings Bench, 3247514 
Of the court of Requeſts, rs 
Of che court of the Marches of alis, 349 
Court temporal may puniſh the falſe execution of 
ſpiritual Proceſs , HS 35174 
Erecting a Dove coat, not enquirable in a court leet, 
491 

Where the Juriſdiction of the court ought to be 
ſnewn, 4935 14 
The Juriſdiction of a court leet, 551.5834 


Debt, for an Amerciament in a court baron, 582, 
Every one ought to be within a court let, and none 

can be of two Leers, 33454 
Huſtings held alternatim every fortnight, 661,10 


BY ES _ Cuſtome. 
No cuſtom ſhall enable one to do a Tort, - 80, 2 
Caſe upon the cuſtom of the Manor of Biſhops Taun- 
— 327535 
Beaumiſter, as 368,T 
Manſel, | 403,1 
| Blewberry, 435,6 
Southpeterton, 436,7 
Stock wood, — 873 
Cuſtom of Ipſwich for Burgeſies to make a Feaſt, 


| 373717 
Of the Mannor of Polap in com: Bedford, - 651,2 


No cuſtom can help that which is againſt Common 
Law, | 39715 
Whether a caſtom to chooſe the Clerk of a Church 
may be taken away by Canon, 670,9 
Cuſtom of the Mannor of Preſton , for payment of 
Tythes, 76, 11 


— ——— a 


D. 


Damages. e 


F R Damnwn abſque injuria an action lyes not, 


1595711 
In hat caſe damages entirely aſſeſſed, not good, 


2923-42427 439,19 

Severally, 25135.34,15 

Whether damages being found againſt one, ought 

to conclude the other Defendants, WW 1 
See more in Coſts. 


Damage Feſant. 
Where the taking the Lords cattle , damage feſant, 
was held good, EE: 208,1 


Day. 
The Judges ſate on S. John Baptits day, becauſe ir 
fell out to be the firſt day of rhe Term, 16,x 
What days anciently were not dies juridici, 595,1 
Days of payment adjudged, were ambiguous, 646, 


11.677,14 
Debt. 


Debt upon a Record ſhall be paid before an Obliga- 
tion, and a debt upon an Obligation, which is 


put in ſuit, before an other that is not, 9,10 


Where debt ſhall be in the debet or detintt, or both, 
88. 233, 1.411. 545,349, 10.6 1752.68 5,1 

In what caſe the cauſe of the debt muſt be ſhewn, 
207,2. 213,8 
Whether debt in the debet and detinct lyes againſt 
the Executor of a Farmer for rent due after the 
Teſtators death, 411.685,1 
Debt upon ſuretiſnip for an Apprentice, 381.488,8 
In gebt upon Specialty, leſs cannot be demanded 


then is in the Specialty, but otherwiſe where 
grounded on a Stat. .498,6 
Debt for ſeveral parcels, how not good, 65371 


Debt or Accompt lyes for I. S. for money delivered 
to I. D. by a third perſon for his uſe, 6871 


3 Declaration. 

Inplacitaſſit & recuperaſſet, in a declaration, good 

. 1 
Declaration in debt faulty in matter, 1 
In form, 89516.145,3 
Declaration may be good, without ſpecial title com- 
priſed therein, 4379.73, 5. C91, 4 
In Treſpaſs, wherein not good, 46735 1.443, 

I 


Infra judiſdict ionem cura omitted in a De- 


Claration, 9532 
Where there is a firſt and ſecond declaration, the 4 
is principal, and the Plea refers to it, 105,41. 
311,11.415½4.525,13.498,5. 
Errors aſſigned, — r 127 
9.187,9.215, 12.228, 4.23 556.245, 3.435,34 472, 
8 1.618, 8.664, 18, 19.668, 5. 
Declaration variant, not good, 1475.3 18, 18.498, 5. 
a . | 603, 29.664, 17. 607,8 
Ill, becauſe it ſays not in what Court the Need was 
enrolled, | „„ 
Miſpriſion of the Clerk amendable, 306,1 
Faults 


1 


„ 


. Declaration in aſſampſit faulty, 


In an Action on the caſe not good, 


of the Principal Points of Law. 


— xr Ao 


Faults incurable in a declaration, 316, 20.4 3,4. 
526,1. 569, 9.588, 11.603, 29 
Declaration in debt for Tythes, 361,23.4378 


Where the Defendant makes it good, by pleading 


non eſt factum, | 370% 3 
30651. 444, 21.503 


1 
Whether a Writ into Middleſex will warrant a de- 
_ Claration in London, 479-67418 


Declaration in covenant ill, becauſe roo general, 


486,5. 5374 
8 50517 
Where the Defendant having demurr'd on the 

whole declaiation , the Plaintiff ought to have 


Judgement; | $592 
The ſubſtance of a declaration not amendable, a : 7.9. 
5885 11 

Where it ſhall ſuffice to alleadge a general diſtur- 
bance, | 606 
If the name of the County be in the Margin only 
*tis ſufficient) 618,3 


Declaratioz in Ejectment, 646, 9.662,18 
When it varies from the Writ in ſubſtance, not aid- 

ed by the Stat. 6542.655355 
Matter of form in a declaration amendable, 6645 16 
Where a vicious declaration is made good by a col- 
Lateral Plea, 682, 20 
where the Plaintiff, not making a ſufficient title in 


his declaration, nil capi at per breve, 692754 
Deed. | 

Died of goods and chattels, without other Act or 

Ceremony good. 122,6 


A dted ſhall enure from the time of its delivery, not 
from the date, 264. 135, 10 
Fraudulent deed and giſt upon 13 El. cap. 5. piead- 
e 20705 3 
In what caſe che deed of title muſt be ſhewn, 29271 
All the words of a deed ought to be effectual, if it 


may be, 4326, 9 
Whether a ſheep-walk may be demiſed without 
deed. 519,2. 57572 
Bargain and ſale for years, of lands in poſſeſſion, and 
the bargainee never entred, and aſter makes a 
grant of the reverſion, reciting this Leaſe , it iᷣ a 


ood Conveyance, 604132 

a See Ss and Sale. | 

Def, ault. 

When the Defendant makes d:fault , no day can be 
given him, 357,15 
How far an Infant ſhall be liable to default, 460 
Second deliucrance. | 696, 9 
Demand. : 


What ſhall be a ſufficient demand of rent, and how 
to be performed, 242,8. 476, 8. 49958 
In what caſe a ſumme is payable without demand, 


: 42374 
Whart demand neceſſary upon a nomic pene for ſeveral 
dayes, 617 


Demiſe ; {ce Leaſe, 


Demurrer. 2 
Demwreer upon a $ cre fac. brought by an Admini- 
ſtrator, 


In an Action of De bt, 45. 68 2,20 
In bar ta an Ayowry, 52, 24 
Upon miſ-reciting a Statute, 111, 9 


In Debt for Tyches, becauſe the Plaintiff has 
not cih entituled himſelf, 680 


3 Deni d ation. 5 
Deni xatios is by Patent, and may be pro. tempore, as 
for years, life, &c. | 10 2 $39.7 
Deodand. 


Two men riding over Trent, drowned, by the vio- 
lence of the water; their horſes were not Deo- 


dauds, 5 483,18 

; nit, DepartWe,' : - | * 

WM hat a Departure is, | 1476 

Dcparture in ſpight of the Court, 2113. 293,12. 

Le” Deprivation. 

Deprivation of a, Parſon for Homicide, 430, 10 
8 8 Deſcent. | 

When the hejr..hallbe. in quaſi. by: decent, and not 

meerly by aſcent, 405, 8 

dies e en e 
Detinuè lies not of a houſe 39,1 
Deviſe of lands in ſeveral ways, 22.61,104.139- 


4 199,30.427,2.649,18 

The intent of the deviſor ought to be 3 | if 

it ſtands with Law, i 62.371,5. 416 

Deviſe to his heir; after the death of his teme, is a 

ood deviſe by implication to the feme, 75 

1 bequcath the rents af D. to my wife far life, paſſeth 
the lands. 1 


the lands. 194530 
Deviſe of rent charges, 144 34-4272 
Of the remainder of a Term, 198z26.509,24 


A Feoffment to uſes without livery, but confirmed 

by Will, is a good deviſes .- 144 34 
Deuiſe of Lands to vw ſons, when they come to 
0 ks ſeveral full ages , and to Executors in the 

nterim, : . 4797,19. 57 
Particular deviſ's of Lands to three ſons, 22 
furvivar, &c, 260, 1.39457. 448, 28.390, 13. 


: 5 > 69 558.696,10 
Drviſe of Lands, with a Remainder, 290%, 
With a Proviſo, 460. 390, 13 


Deviſe of the next. Avoidance , in what caſe good, 
3 3 37155 
If a thing in Action be deviſab e, ; 


Deviſe to one and his heirs , if he die without heir 
it ſhall be to his ne brother, 416.460 


To one and his afligns , gives an abſolute power to 


Depiſe of Gavelkind-land, 5277 
What an Executory deviſe is, 592 


To HMilliam his ſon for life, and after ro Tho. ſon of 
Villian, ( except W. purchaſed as good Lands 
for T-) this gives T. fee, 


g 59992 
Deviſe of houſes with a Proviſo, 3 
To the child that the feme was enſeint, if a ſon, 


656 

Deviſe ot Land by Will to feme for life, a 
in fee, and after the de viſor Leaſes the ſame Land 
for two years, to begin after his death, whether 
this be a countermand of the Will, 650,$ 
Where the firſt part of a Will gives a fee, and the ſe- 
cond. part corrects it and makes it but an eſtate 


„ e Cs 695, 8 
Diſcontiuaxce. 

Diſcontinuance of a Writ of Error, 135,8. 620, 6 

Of Plea, | 337513 


Diſcontinuange miſ-entred, = 211,3 
Ne in the Record of a Plea, not holpen 
i the Sat. 18 EIN. 236,7 2035. 33377 
What 
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92 
— a, SARI ——_—_ 


** 


What ſhall be a . in an Appeal of Mur- 
der, ; 283, 4 

The Plaintiff, after -a-D:murrer, cannot diſcontinae 
his ſuit, without the Courts licence, 315,2 


udgement reverſed by reaſon of a diſcontinuance, 


5715 12 
e nu anct of #Rethainder by Fines 698,10 


D/ iſt 
w Where diſſeif 31 is held to be pargedd by re-entry, 
| 660 9 
3 nati&ſſ.i/able; zr, 6558,15 
des See Ae. 
\ Diſtreſs, © 
A diſtreſs may not be uſed, b Lauft he has it by Law 
only as a Gage, g 148,6 
Reftrain as much as diſtraia, 399,3 
Whether one tenati in Common "Shy train upon 
©, ano her, WN K 61156 
Diſt/iag Ng. 
Upon a diſtriagas the cattle ſhall not be ſold, eſpe- 
; £lally in a Court Baron, 8 FF$ITJ 
Miſtake of the di{lringas aided by the Stat of No- 


Ju, . 39521 1,443219.52 735 


Do rative 1 

M. hether the wy gnat ion of a dor Alive church can be 
to the donor, 1 . 63 

The donor an the hole viſcation and correction, ib. 


- 
k 


1 3 — 


* 
9 


: Dave-tder: VIPS IN 
Whether a Fredkolder may erect a ag TIN 82,1. 


; 490 5 1 1 
Whether an Action lies for killing doves;” 49271 . 


Debs = 9-525 0 

Judgement in domct, affirmed che t tenant being aft 

Infant, — 111 8 
Dower is to Be favoured, jb. and 393 
In dower, releaſe Pleaded, but net 1 151,14 
Writ miſtaken, 93 214 
In dower Age is not n 39 
In what caſe dower of Lands held in ſpecial tai}, not 


. well aſſigned, 4 618,5 
Feofſmen ſealed before Covefture; but execur. d 
after , ſhall bar dower, | 615,5 
Feme dowable of art Adyowſon i in grols or appen- 
dam 621,12 
In Aſlignment a dower, the Shefils return needs not 
be of preeiſe certainty, , 621,12 
Where Judgement in dower may be againft the heir 
< ortenant, 588,3 
Dures. . 


None ſhall avoid his Own Bond fot this impriſonment 
or danger of any other them of himſelf, 187,8 


a 
———}_}M 
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E, 


Ejefliore frm. 
Of Lund and a Cole pit i in the lame land, ar. 


150,9 
Ejecl ent alledged to be made before rhe 
Leaſe, -- *_< 95,25.145,4.258,18 


Reſolves upon a demurrer in e/ccl ione fimæ, 10357 
Ffectione firme, de ano ee, ve tenemento, ruled 
do be ill, 12579 
A Leaſe made 1 Jau. Habend. 2 ; dato, and the gf - 

ment was the ſame day, good, 13 5510.58, 18 
Eject. fre oa: of a Colermyne and of a Boilary of 


ſalt, oh = 85 Noe 


After an elegit taken, 


And a Cloſe by name, 


6545 3 

Efec. firmee of a joynt Leaſe by ,wo, 2866, 4 
Of two Cloſes, 435, 4 

Ejec. firme, upon a title by Copy, 202, 2 


Day of the q:&ment not material, 311511 
Eject nent good, though the day of the date, nor of 


the ſealing and delivery of the Indenture be men- 
tioned in the Declaration, 646, 9 
Eſcc. fi me dle una domo & uno Pomar io, good, 6543 
Other Caſes, 9, II. 1285 15 
E lgit. 

Elegit upon a Teſtatum quaſhed, 245.4 
this party ſha!l pot have a Ca. 

plas, the taking of the land in extent, being as if 
he had taken a Leaſe for years in ſatisfaction of 
the debt, 3395 3 


Exditemiut. 


Enditenons upon the Stat. of 8 H. 6. 17,2. 19,5 


31 41,6.214 9. 63376 


They ovght to be preciſe and certa n in eveiy point, 


20, 41. 95,23. 276,6. 324 
8 diſcharged, by miſcrecital of the Site 
5 Elix. 


133 
Euditement of Per jury, reverſed, = 
Of Raviſhment, 193,19 


For murder of a Serjeant in Londos, 279,8.256,1 
Enditement quaſhed for incertainty, 3243 
For a Reicous, 34512 


E-:ditement for {i -andalous words 


"418.1 

Action tor enditiag one of Felony, falls & malbtios?, 
490, 10 

In an end;-ement for nuſance, Verdict, without Idue 
joyned, amended, $02 ,12 


Znditem:at of a common Barretor reverſed for want 
'of contra pacem, | 52754 


Upon 31 Ellx. for erecting a Cottage without 


four acres of Land, 603, 30 
Efery offence ought to be puniſhed within two 
years by erditement on that Stat. ib. 


Enditement againſt an Inn-keeper for ſelling Oats 
too dear, 609, 


Every enditenext ought to have the addition of the 
party iadicted, 


610 
und his place of abode, | 0 16,2 
Enditement diſcharged for omitting proborum && lega- 
lim homigum, 635. 2 
For f ad tunc 7 
Enditement againſt a juſtice of P. not having forty 
pounds yer 41. in lands, not good, 643 54 
Exrolment. 
kreill the D-ed be eollud, the eſtate and freehold 
is in the Bargainor, 5 53525 
Eatry, 
The extry was quod non yoteſt d. cere, for dedicere, error, 
343,10 
What ſhall be held a congeable entry , and what not, 
3745. $47 
Vide Acceptance. 

n Error. 

Eyror in granting a Capi as in Chancery, 3 


For an Infants ſu. ng by Atturncy, 5,5 
Er707 of a Judgement upon an Action of Trover a- 
Sant Bator, and Femie, P 5, 6 
Becauſe, in Debt againſt an Adminiſtrator „it 
was not ſnewed by whom, nor by what autho- 

rity Adminiſtration was committed, 10,13 

up on the Ven. fac. one Ra1dol Sewel was returned, 


"and the diſtringas was Randal, and the Sheriff 
feturned Raxuus Sewel, who was ſworn , and 


adjudged 


. 
f 
4 
8 


, 3 - 
7 Py 


S 


27 
5 


of the Principal Points of L a w. 


| adjudged no error, | 28 
Error to reverſe a Fine levied, 7728. 230,9 
Aſſigned by one Plaintiff only, not good, 94 


Error of a Judgement in Norwich, 108,4 
Where a Releaſe of one Plaintiff in a Writ of crror 
ſhall bar the other, and where not, 117,5 
Error of a Judgement in a Scire fac, againſt one as 
Bail, not allowed, 171, 12 
Of a Judgement in By/tos upon Trent, 184, 3 
In Ipſwich, 5525114 
Upon falſe entring a Record, 207,3. 213, 7. 2545 
10. 41553 

Errors of a Judgement, 2138.239543 11, 10.415, 
; 3,4 


Of a Judgement ina Court of Pipowders 313 
Writ of error does not lie upon the firſt Judgement , 
either in a Writ of Partition or Account. 324,4 
Error, becauſe the Plaintiff being an Atturney, did 
not find pledges de proſequendo, 329,7 
Error barr'd by Fine and five years paſſing, 332, 15 
Writ of error brought returnable in Parliament, 


241, 7 

Whether a Writ of erer lies, before the tecond 

Judgement in Account, 356, 14 

Error aſſigned directly againſt a Record not recei- 

vable. 359, 19 

Where a Writ of error cannot be brought by the 
Principal, 3%, 1 


Error of a Judgement in Ceſſavit by default, 54 7,7 


| He who pleads #07 tenure ſhall have a Writ of er, 


547» 7 
Error of a Judgement in an Action upon a promiſe 


of a Teſtator, 369,8. 570,10 
Writ of error not to be admitted, but according to 
the words of the Statute, 6205 
Error of à Judgement upon the Stat. of Hue and 
5 6772 13 
Eſcape. 
How far à Sheriff or Marſhal is chargeable with an 
eſcapt, 3.2035. 288,5. 380, 8. 419,10, 658 
Debt, upon an «ſcape ought always to purſue the 
firſt Action, 294 ,6 
Action againſt the * arſhal for an eſcape, $87, 11 
19735 
Where a Repriſal upon freſh ſuit is no good Plea, 
upon eſcape, 658 


Eſcrow, | | 
A Deed delivered as an eſcrow, pleaded, 85,11 


Eſſoin. 


Eſſoin caſt by a Biſhop, 92,20 
Eſtoppel. 
A leaſe by etoppel is a good Leaſe to ground Action 
upon Eviction, 73, 
How a Fine gives intereſt by eſtoppel, 175 
Eſtovers. 
A Preſcription for eſtovers to build new houſes, 
good, 25 
Eſtray. 5 
The uſing an eſtray horſe by tiding or drawings is 
cauſe of Action, RES 148, 6 
Excommunication. 

Excommunication for Recuſancy, pleaded, 826 
Whether an excommunication may be charged by 
the Kings pardon, 1 
One — . excom. capiende, diſcharged » and 
why, | 566, 2 
Execution. 


A Priſoner dying in exerntion, there can be no other 


execution againſt his goods or lands, 136,11.143,2. 
Put where there are two Defendants , and one dies 
in execution, the other is not diſcharged, 143, 2 


: : 532314 
Exccution after the year and day without Scire fac. 


3643 
Exkcutors. 

It an eæecutor pay debts upon an obligation be- 
fore a Statute be broken , this payment is a good 
bar againſt the Statute. 9, 10 

By the Teſtators death the poſſeſſion of his goods is 
caſt upon his executor, 1137 11 

Executor pleads his Teſtator was in debt to the 
King, 182, 22 

By falſe Plea chargeable de bons propriis 191,17. 

647,15. 671,3 

Six dayes thought a convenient time for the execu- 
tor to remove the Teſtators cattle from the 
ground he had in Leale, 20456 

E xecutors to pay no colts, 229, 6 
How far chargeable with a collateral Promiſe 

made by his Teſtator , 29313. 571,11. 405, 3. 


: f 417,7. 66 2, 14 

Where pleading 20 afſumpſit, he loſeth the ad- 

vantage of no Aſſers, 293713 

Executor bringing a Writ of Error, may have a Su- 

pe. ſede as, 35723 2 
Whether Infant executor may appear by Atturney, 

Fo 441, 14 

Where poſſibility of a term ſhalt go to the execu- 

tor, $29, 21 


He can never have an Action in the detivet, but 
where the Teſtator might have had it, 546 
685,1 

Teſtator may bind the executor, to what himſelf is 
not bound, J70. 571,11 
Where an executor promiſeth to pay a Legacy , it 
ſhall be ſuppoſed he had Aſſets, 613,2 
Where one may be executor , quoad adminiſtration, 
but not abſolute executor , becauſe Will not pro- 
ved, 614 
How Judgements ought to be pleaded by an execy- 
tor, in bar of other Actions. 625,19 
Executor is chargeable in debt by Covenant of the 
Teſtator , for the principal, de bonis T:ſtatoris, 
and by no Act or falſe Plea, de bonys proprizs, 
but by ne unque exccutor, 647515. 57.67 1, 3 
Wheher an executor ſhall be within the Covenant of 
the Tellator. 65777 


Extent. Extenders, 
Extenders upon a Recogn. in Chancery awarded to 
have the Land at the rate to pay the debt, 13,16 
A void extent. 88,10 
Plea to an extent, 179, 18 
Whether after an aſſignment of a Debt by the 
King, the King may extend in his own name, for 
the Patentees benefit, 179,12 
No 7e-extent , after an Ekgit is returned, ſerved, 
though the land be afterward evicted, 338, 3 
Extent ought alwayes to be by Inquiſition, 569,9 
Where Lands are extended by miſtake , whether a 
new extent or re-extcnt ſhall be granted, 693 
Execution being ſued, and the lands of the one ta- 
ken in extent, and delivered upon the {zberate and 
accepted , he never ſhall have another extent 
againſt the others Lands, 6946 
See more in Elegit. 


Extinguiſhment. 
Several Caſes upon extinguiſhment of rent, 255,4. 


643, 3+ 679, 16 
(b) 4 Fee 


An exat TABLE 


F. 
Fee Simple. 


$i Fee cannot be in Remainder after another, 


391 
Feoffment. . 
Feoffnent made upon condition that he ſhall not ali- 
en, ?tis a void condition, 


A Feme may have the grant of a Caſtle to be exerci- 
ſed per je vel deputatum ſuum, 9 
In what caſe Action ſhall ſurvive to the Feme, 7777 
She cannot plead nor be ſued without the Baron, 
N 239,3. 288, 4.4455 23.52959 
Not have damages for a vexation to her husband, 
: 355, 11. 665,16 
Peme, with child, committed for want of ſureties, 
releas'd, 356,13 
Where the Baron is aequitted, the Judgement ought 
not to be againſt feme covert, 41392 439,12 
P:me-covert endicted for Recuſancy, 480,1:4.52959 
Where a fee ſhall be in an eſtate. by Renutter,459 
Tenants paying rent to a feme-covert, no good pay- 
ment, 617 
Feme=couatecannot have goods with the Baroz, and 
ad damnum corum cannot be, 644, 6 
Action lies not againſt Baron and feme , for convert- 
ing goods to their uſes, but to the Barons =— on- 
. 321511 
Whether ſeme may join with the Baron for Tort to 
the Baron, 654, 16 
Feme ſuppoſed enſcint at her husbands death, ſearch- 
ed by a entre inſpiciendo directed to the * 2 
| 586 
Two or three women returned by the Sheriff to ſee 
her every day, and be preſent at her delivery, 
| ibiden 
Fic facias. 

Under Sheriff, upon a fri fac. prizing goods at an 
under value, adjudged oppreſſion, 426, 12. Ag 

2 
Sheriff cannot break open a houſe , to take execu- 


tion on a ff. fas. 536,19 
| Fills. 
Errors to reverſe a Fine. 11, 12. 160, 15.392, 5 
In what caſe a fin: ſhall be a bar. 60.192,18 
The extent of a fine, where there are two Vills in 
one Pariſh, | 120,3 
How it gives intereſt by eſtoppel, 175 
The vertue of a fine with warranty, 2176 
Fine levied by an Infant, 2303 9 


Fine and five years paſling; bars him, who has right 
to a writ of Error. 332,15 
Covenant to levy a fine of an hundred acres with- 
in the year, the year expires, and a fine is levied 
of eight acres, it ſhall be to the firſt uſe. 512,22 
Fine levied. by Indenture, declared the uſe to be to 
the wife of I. S. adjudged to be an eſtate for life, 
en oo $253 13 
It may be levied of a Cloſe by a known name in a 
Vill, without mentioning the Vill or Hamlet 
where it lies. | 57472 
Where an eſtate tail is barr'd by a fine quoad him 
who levied it, and his iſſue, yet not determined 
in 701 vt itate. 689 
Where a Grant by fine ſhall enure by way of Re- 
leaic, 69619 
Tenant in tai! of a Reni=:harge, levies a fine of the 


* 


596. 


Mannor, and this fine with Procl. pleaded in bar 
of an Avowry for this rent, 6 


; 99 
Fine upon a conceſſit tencmenta, how far it ſhall bar 
anentail, 40 


Forcible $ NN. 
Detainment. 
Enditement for forcible extry, 148,7.151,12, 214; 
9 .639 52 
undred pounds in the 
199,28 


For forcible. detaiament fined five h 
Star-Chamber, 


Forſuture, 
upon the cuſtody of one of the Kings. 
18,3 


Forfeiture, 
houſes, 
See Copyhold, 


Foreſt. 5 
Several Reſolves upon caſes touching the foreſt of 
Leiceſter, 9 1557 3 
| Form. | 
Want of vorm, aided b 


by the Statute of 18 Z/3, 130.2 
See Declaration. ER. 


Formdon. 
Error of a Judgement in Formdo?, 


369,2 
Formdon in Remainder, 35294309, 


: 217,6 
One may have Formdon upon ſeveral gifts, 330,$ 
Fraudulent Conveyances, 132.455 


Freſh ſuit ; ſee Fſcape, 
Free Beach ; ſee Copyhold, 


_ 
4 


G. 


Gaidian, 


8 in Soccage is domi nus pro tempore, and 


may maintain ad ions in his on name, 555 


27.98, 28 
But cannot preſent to an Advowſon, 98,28 
Court ought not to be kept in the name of the heir, 
but of the guardian, | ib. 
Gafdian has intereſt ex promi ſone / gin, though he 
ſhall not forfeit it, ibid. 
Grant. 105 
The extent of the word Grant, 2342.292511 

See Deed. 

Gmldball ; ſee Londlon. 
H. 
Habeas Corpus. 

Abtas Corpora returned, notwithſtanding a Su- 
perſedeas, adjudged Error, 43,10 


Return of Hab. Coſpus too general, 219,10 


Whether an Habeas Corpus may be awarded to the 
Cinque-Ports, 5 43 


Heir. — 


One Being by office found heir, another ſhall not be 
admitted to traverſe that office, 


a 186,6 
Heir of a Copyholder, being beyond ſea, ſhall not 
loſe his right, | 226 


But the Lord may take the mean profits from the 
anceſtors death without account, ib. 


The heir has an action againſt any one that ſhall de- 
face 


EINE 20 


| of the Principal Points of L a w. 


— 
face his anceſlors arms in a Church, 0 
Where the heir ſhall have his age, and where not, 


39235 
High-way. 
A pain levied for not repairing a hizh-way, 351 


Homicide. 
Homicide by a Parſon, cauſe of deprivation, 4 30, 10 


Hue and Cry. 
Actions upon the Stat. of Hiaton of Hue and Cry, 
187,9. 350, 1.67 559.6713 


I: 
Feofall. 
Hat proceſs and proceedings ſhall be aided 
W by the Stat. of Fecfails, 32 Hen. 8, 18 Elix. 
| 139,15. 479.526, 1.528, 8. 546.672,4 
A vicious Original is not helped by the Stat, 479 
In ſufficient Returns aided, 534» 18 
Jeweller. | ; 
Jewellers not liable to action, for a bare affirmation 
of a ſtone without warranty, 4 
Action for ſelling falſe jewels, 469 
Implication, 8 
The force of it. 75 
Inpr ſonment. 

Falſe impriſonment in the Court of the Marfhalſey, 
314515 
Falſe Impriſonment of the Plaintiffs wife, who was 
a widow at the time of the action, 3235 1 
Sheriff chargeable with falſe Impriſonment for not 
- obeying a Superſedeas. 3797 

 Trdenture. 


Indentuse for levying a Fine to ſuch perſons for ſuch 
uſes, and the Fine is levied, it ſhall be to the ſame 
uſes; and no averment can be to the contrary, 
unleſs by other matter in writing, 29 

Affidavit made of an Indenture loſt, tlie party ſhall 

be compelled to ſhew his counterpart, 429,7 
See more in Deed. 


Infant. : 

Infant ſhall not be bound by his bargain for any 
thing, but for his neceſſity, 494.560, 8 
Ought to ſhew by Guardian not by Atturney, 3. 10. 

250,2. 254510. 289, 6.303, 3.420, 12.441, 14 

Admitted by Guardian to ſue Account againſt his 
Guardian in Soc. 3 2212959 

Judgement againft an Infant reverſed, + 2743-465 

Leaſe of Land made to an Infart is voidable at his 

election, 120,1 

The priviledges of an Tafanty = 466.580,11 

Irfant by Prochin amie demandant in a writ of right, 


| 380, 11 
Ought to appear by Gaurdian and not by Prochin 
ane. 641 


. Information. 
Reſolves of the Judges touching Informations on pe- 

nal laws, 14.365, 
Information for not coming to Church, 142,19 480. 


. $29,9 
On the Stat, of 27 Elx. of fraudulent Conveyan- 
K ances, = 4 58 29 


Upon 5 Elis. 


ä 178.5808 

Upon the Stat. of Uſury, 110,2 
For not receiving the Sacrament in three years. 

365, 5 


Tiformation exhibited above a year after the of- 


fence, good, as to the King, but not as to the I- 


former, i „ 
Upon the Stat, 39 Elis. for not reſtoring Paſture, 
into Tillage, 418, 9 


For corrupt bargaining, 440, 13 
Information upon 5 Eliz. for exerciſing a Trade 
not to be proceeded on at Guildhall, 338,5 


Inn- kei per. 
How far chargeable with his gueſts goods. 189, 12 


; | 2244 
Inn-keeper endicted for ſelling Oats too dear, 609,5 


| | Iuendo. 
The ſubſtance of an Action ſhall not be helped by 
an Innendo, 154,2 
Error for want of an Inuendo, 331,10, 11 
Ianendo well applied, | 558, 3 
1;rolment, See Enrolment. 
Inſtigation. 
The extent and danger df the word. 36, 1 


E Hin | 
Admiſſion and Inſtitution not requiſite in caſe of a do- 
native, N = | 


28 & 
Where admiſſion and inſtitution ſhall be of no hoes 


463 211 
5 c Intendment. * 
The force and extent of it. 96, 24. 104,39 218,4 
ES 33576 392.49 
M here action is not to be mait tained by intendmext, 
but by expreſs words, 687, 2 
Iatruſion, 66,6,212,4 
2 . Jointenants. 
If two Jointenants be Defendants , and one dies 
the action is not. gone, 19 
Another Caſe, | 53,25 
Jointenants for years, d3, 7 
Make partition, 218, 8.23352 


Two Jointenants for life, and the one makes a Leaſe 
tor years, whether it ſhall bind his companion, 

X f 1,19. 55. 1 6 

Jointenant Copyholder in Fee, hn — — 

of his Will, and dyes, betore it be preſented, it 

ſhall bind the ſurvivor. 100, 30 

Jointenancy upon a deviſe, 263,19 

J. S. and S. a feme ſole jointenants for lifes the feme 

takes Baron, who grafts by Fine to 7. S. tene- 

. menta predifta---whether this grant by Fine ſhall 

enure by. way of Reicaſe or by grant of the eſtate, 


5 696,9 

Jointure. 
What ſhall be a Jointure within the ſtat. 11 Hen 7. 
I74-49437-49859. 570.624 


Journeys Accompts. See Writs 


| Ireland. 

A Wrait of Error {ent hence, adjudged a Superſedeas 
to the Kings Bench in Ireland, $34>19-552,15 

Of the creating a Biſhop in Ireland, S52, 15 


(ba) | Me 


2 


—— 
—— 


An exact TABLE 


Iſſue joined. 
hie not well joyned, 44,1 1.530, 11.580, 9.5 86, . 
599522 
Miſ-joyning iſſies aided by ſtat, 32 Hen. 8.87, 18.550 
11.576,3, 
Iſſue upon a nega- ive pregnant is an iſſue, ic. 
What ſhall be an ill ie in aſſumpſit, 544 
Without an affirmative and a negative no ?ſſue can 


be joyned , 580,9 589 

| Judgement. 
Arreſt of judgement in aſſumpſit, 110, 7.11 5,1. 1 b 6,3. 
90,27 
After judgement no iſſue ſhail be taken, 126,13 


Fax Fulgement, in n iGton ſuper he upon an Aflize, 
133, 15 
Judgement de boais Tiſt atoris, upon a falſe Plea of the 
Executor, 191, 17 
Reverſed upon miſpriſion in the Declaration, 24 7,5 
Where judgement ought to be ia 7:4{.12:07dia or capi- 
Aus, 255, 12. 439,12. 5 38,5. 5422 
Judgement reverſed in a Writ of Right, 292, 12 
Becauſe one of the Defendants was within age, 
| | | 303 3 
Judgements for words reverſed 331,10,11,12 
Affirmed quoad part, and reverſed quoad the reſi- 
due, | 3439 
After judgement at Common Law, no relief to be gi- 
ven in Chancery, . 34311 
Reverſed , becauſe no Writ of priviledge filed, 


418,8 
Where judgement ſhall be entred quoad eat ſive die, 39, 
115 12 


Reverſed, becauſe vi et amis omitted in the De- 
claration, 5 44319 536.3 
All Judgements are either by Award, Confeſlion, 
Default, or by Trial, 468, 13 
Judgements miſ-entred, amendable, 631, 5 
Judgement reverſed, becauſe not conditional, 681,19 
Where judgement in dower may be againſt the tenant 
>: heir, , 688,3 
Judgement in Purham reverſed and a Writ of Reſli· 
tution awarded, 5 698,11 


Inſtice of Peace. | 
Words ſpoken of a 7uſtice of Peace actionable, 56, 


I. 5844.90,17 
See Words. 


| Furors Fury: 

Fury, having once given their Verdict, although it 
be imperfect, ſhall not be ſworn again on the 

: ſame iſſue, unleſs in caſe of Aſſiſe, 2102 
Where one Jui man only appears at the Ni prins, 
Jales awardable, 316, 19 
Miſtake of a 76/075 name when amendable, 457,1 
Where a Jury found it the Deed of Edmond, the 
Bond being Edward, vicious, 640, 4 
Where twenty five are returned on a Ver. fac. good, 
if the twenty fifth perſon be not ſworn, 647,14 


| 1 Tuſtifecation. | 
in what caſe juſtification found for one Deſendant, 
the other cannot be guilty, 134,7 


Where juſtification , without ſhewing any title tall 
be good, and where not, 229,5.29211.31721 
He who claims ircereſt under an Act in Law, may 
juſtifie, without ſhewing it, 317,21 
Juſtification in another County. 372,1 
What ſhall be held a good juſtification upon an Acti- 
on for words, 676,12 


K. 
Ring. 


He Ring without Parliament may take orders 
tor Government of the Clergy, and may de- 
prive them it they diſobey, 37 
He cannot be ſeiſed to an uſe, 70,22 
34 Hen. 8. makes all the Kg: Grants by Patent or 
Indenture, good, ib. 3642 
Of things tranſitory the Kzzg may be put out of 
poſteflion , but not of things permanent nor of 
an inheritance, 54 
As to an Advowſon, he has no greater priviledge 
then another perſon, th. 385, 16 
If the Kia hath title to preſent by Lapſe or Outla- 
ry, and does it not in his turn, he ſhall loſe it, 54. 


216 
What Releaſe ſhall not bar him, | 1207 
The King may preſent by Parol, 248, 7 
His Protection how far allowable, 477, Io 
His Prerogative , 481. 513,23,24 692, 4 


Whether the King may create a Biſhop by Patent 
without any Wru of Conge 4 eſlier, 


354.15 
EKiigbht. ü 
Knight of the Bath ſued by the title of Baroye!, 482, 
15 
Bargain and Sale made to one with the Addition of 
Knight, who is not ſo, is good, 240,5 
L 
Lapfe. 


N what caſe and by whom advantage may be ta- 
ken of lapſe, | 


f 1 93 
Latſe 1s but unica & proxima vice, 216, 2 
8 Iams. s 
Leges poſtertores, leges priores contraiias abrogant, 121, 
; | 4.52919 
The law gives no remedy for voluntary negligence, 
| 387 


Where the canon and Civil law are contrary to the 
Common law, 463, 11 


Leaſes. Leſſor, Liſſ e. 
Leaſe of Tythes in efſe > the Queen grants another; 


34 
Where a ſecond lraſe ſhall be in contingency or in 


eſſe, 2 7153. 180, 19 

Leaſe enuring by Eſtoppel, 735-1 

Liſſee for ſixty years, takes a new {caſe to begin ten 
years after, tis a ſurrender preſently, 

Covenant, grant, and agree=-= apt words to make a 
leaſe for years, 92, 1 
Leſſce for years cannot bind or charge the ree-bold, 

142, 20 
What leaſe not good, unleſs the antient rent be re= 
ſerved, | 173514 
Several Caſes adjudged upon leaſes for years, 227,3. 
2335.275743 18, 2.349. 45976 
Leaſe from the day of the date = ow bn; 
are all one, 258, 18 
Leſſe for life makes a leaſe for years, excepting the 
wood, good, 296, 2 
Leſſor ſnall not t e deprived of his advantage, by the 
act of a ſtrar ger, 300, 3 
Where 
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Where aſſignment of a leaſe and acceptance of the 
rent ſhail not bar the , of his Covenant who 
may charge the leſſee or aſſignee at his election; 

309,8 3341 

A. makes a lcaſ? reſerving rent payable at Mich. or 
within twenty dayes; and dyes after Mich. and 
before the twenty dayes, whether the rent ſhall go 
to the heir or executor, 310 

A. poſſeſſed of a leaſe of Tythes in right of his wife, 


as Executrix to her former husband, grants to- 


tum jus ſuum : good, 318,1 
Where a leaſt to begin ia futuro is not good, 318, 2. 
479,6 

Teaſe to an Infant voidable at his election, 320, 1 
Where a leaſe made by the husband may be gavoid- 
ed by the wife, 332, 14.417,66 
What ſhall be held a fraudulent leaſe, 455 


A leaſe may be determined, by force of condition 
endorſed, if it be before ſealing and delivery, 456 
Where {eſſec for years lets it after his death till x. 
May 1629, is a good leaſe, 459,6 
ay of D. excepting all woods, underwoods=-= whe - 
ther the ſoil of theſe woods are excepted, 47,7. 
542,11 
Words in a Patent enure as a Covenant to bind 4e, 
fee and his aſſignes, — "422 
Where a /aſe ſhall be held to be drowned in the in- 
heritance, 619, 4 
Leaſe made by Baron and fetne, 61731 
Where averment ought to be made of the life of 
the leſſor, 622,13 
Feoftment made to l:ſſee for years to the uſe of a 
ſtranger, ſhall not extinguiſh the Term, 643,3 
Leaſe of a Garden- plot, the leſſee aſſigns, the aſſignee 
builds on it, and leaves a little Garden-plot, the 
700 makes another * of the Garden- plot to a 
ird perſon, and the building paſſeth, 648, 16 
In what caſe a aſe made by feme for twemy one 
years, without reſerving che antient rent, ſhall 
bind the deviſee of the ſon, 688,6 
Leet, See Court, 
Letter, and Letter of Atturney, 
Action for receiving money by a counterfeit litter, 


123 
Letter of Atturity by Baron and feme how valid, 
5 | GI7,1 
Liberate. See Extent. 
Licenſe. 
A Licence of its nature, cannot be without writ- 
Ig, 3 10336 
| Limitation. 
What ſhall be held a limitation contingem, 416 
Lincolnſhire. 
Lincolnſhire has three diviſions and three ſeveral 
Commiſſions of the Peace, 276, 6 
Liven and ſurin. 

What ſhall be a good livery upon a Feoffment, 80, 
Upon a leaſe for lives, 563 
Whether l;viry made after the day of the date of 

the Deed be good, 15371 


Where Habendum à die confectionis, and livery made 


after, is good, 45835. $63 
| - London. | 

In what caſe the cuſtome of every dayes market in 
that City, is allowable, 68,10 
Every free-man cannot legally buy all manner of 
wares in his ſhop, ibid. 
Falſe impriſonment by command of the L. Mayor, 
81 24 
The cuſtome touching Arreſts, 280 

In Lenden the Lord Mayor is perpetual Coroner, 
| 531,11 


Cuſtome of Al-ballows touching the choice of 2 


Church-wardens, 532, 15 
In London the Parſon and Church-wardens are a 
Corporation, 532512 


Cnildball has no juriſdiction to proceed on a pen. 1 


* 


law, 538,75 


Cuſtome of St. Kathertzes in Colemanſtreet, 670, 9 


— 


—— 


M. 


Ma rdamus, 40, 5 
Manor. 
Ithin one Manor there may be another Ma- 
V \/ u demiſeable by Copy, & within that Ma- 
nof there may be cuſtomary tenants, 327,4 
Man-ſlargh'crn 


What ſhall be adjudged mas- ſlaughter , 296,1 
Manucaptors, See Bayl. 
Marriage. 

Maritagio non ſati facto, 65 

For the value of the marriage , tender is not requi- 

lite, 66,6 

Covenant, upon Marriage, 1025 35 


Valore naritagii, 151,1 3. 15656 
Action, for words ſpoken, that hindred a marriage, 
422, 3 

Maſter and Servant, | 
In what caſe the maſter may bring his Action for 
wrong done to his Scrvant, 223.224,4.618,8 
How far the Maſter ſhall be chargeabie with an a& 
of his Servaat 470 
And how tar the ſervant himſelf ſhall be chargea- 
ble, 5 8 5 5 520, 4 
Whether action lies fog the Maſter for the retainer of 
his ſervant, | 653,1 
| 3. 7 
To convert a con- mill to a fulling- mill, waſte, and 
fo of a hazd-mil! to a hoi ſe- mill, 18221 

Miniſters. | 

Deprivation of Puritan Miniſters for non-conformi- 
ty, lawful, 1 37 
Miſericordia. ; 
In every caſe the Plaintiff and Defendant ought to 
be in miſericordia, or capiatur, unleſs the Defen- 
dant primo die confeſſes the action 211,3. 35031. 


420,11.630,2 
nomcre 

Miſaomer, amendable, | | 6927 
Mysfeſante of the Clerk amendable , after ir uulo et 
erratum pleaded, 36972 

Miss- return. 
Mis-return aided by the Statute, 383,12.414 

Mile $ Pleader. 
/ Lia. 


Mſ-trial adjudged, and a Nen. fac. de novo awarded, 
i 87712. 266. 586, 8.599, 22.605, 10, Ti 
Miſcpleader and miſ-trial aided by the ſtat. ofz 2 H. . 
and 18 Elix. and cannot be quaſhed after ver- 
dick, . 318,1.353,7 
Miſ-trialy becauſe twenty five were returned, and 
the twenty fifth perſon ſworn one of the twelve, 


| | 6 14 
Monet hs. $73.14 


Six monzths , expounded to be an hundred eighty 
two dayes, or half a year, 167, 6 


Mortgage. | 
Mortgage of land hath an abſolute intereſt, 245, 2 
Aurder 
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| Murder. 
Tis Murder to ſlay any Sheriff, Serjeant, or Officer, 
in execution of proceſs, without malice pre- 


penſed, 280 
Or for killing a watchman in ſtaying night-walkers 
280 
N. 

dne. 
Iſtake of a 24e of Baptiſme, ad judged Error, 
. | 11 6 5 
Nomen cyllecti vum what, 145 
Pars and Peter ail one name, 425,11 
So Sander and Alexander, Joan and Fant, ib. 
Franciſcus and Francus, $34, 18 


But otherwiſe of Edward and Edmond, 5 58, 4.640, 4 
lacatitate aoninis allowed, after Judgement and Ex- 
ccution, | 623,16 
Naturalization. 

Naturalization is alwayes by Parliament and perpe- 

tual: If one be naturalized for a day, it is good 


tor ever, 539,7 
— Niſi prius. | 
The Record of Niſ prius, in what caſe to be amen- 

ded, | 130, 2 


See more in Record. 


Nomine pænæ. See Demand, 


| Non-ſuit. 
The Plaintiff appearing, arguing 15 his Councel, 
and praying Judgement, cannot be non ſuited the 
ſame Term, 35 
Non-ſuit, becauſe Action miſtaken, 647, 12 
Notice. 


Inſufficiency of notice, 9. 281, 9. 391 
Where otice ought to be given, and where not, 43 2, 
2 12. 488,8. 492, 12. 644, 5.634,2 
What notice to the inhabitants ſnall ſuffice, upon a 
robbery, od | 67579 
25 Niſance. 
Where a nuſauce is mdae to tlie land of two tenants in 
Common, they ſhall join in the Action, 231, 10 
Where Free-holder erecting a Dove-coat,adjudged 
a nuſauce, | | 382,10. 49k 
One cannot preſcribe to make a nuſance, 446,2 5.491 
Nuſance , by a Mill-bank cauſing an over-flow of an 
adjacent Meadow. 655, 18 
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O. 


Oath. 


Cne ought to take any. Oath to accuſe them- 
N ſelves, but to be proceeded againſt by wir- 


TIES neſles 7 388, 1 
perſons bayled from priſon for refuſing the Oath 
ex officio, | b. 


Whether Aktion of the Caſe lies againſt a man that 
has taken a falſe Oath; to the prejudice of him, 
2 601,26 
eee Obligation. 

Obligation dated in Irelaad, the Plaintiff may al- 
ledge it to be made here, 76, 5 
An Obligation with a condition cannot be diſcharged 
by a contract, 100, 29.195,20 


6—— 


Obligation made 15. Nov. and not ſealed or deliver- 


ed till 18, Nov. 136, 12 

Nueri, in viginti nebulis, good, in viginti literis, void, 

203, 4 

A Bond in Italian, adjudged good, 208,2 
A Bond cannot be diſcharged without Specialty, 

: | 254.9 

Nor made void by faiſe Lain, 2675 22 


The extent of a Bid to perform Covenants, 281,1 
Bond ia quinquageſſimis libris, or in tricintate libris, 
good, | 290.8, 309,7.338,2.355;10 
Variation of a Bill Obligatory, 291,10 
Where a Bond ſhall be held to be joynt or ſeveral, 
ion 32235 
Obligation made 29. Aug. and the I atitat was ſued 
out 29. June before, yet ſufficient to maintain 


Action, | 56159 
Obligation with a ſpecial Condition , how forteited, 
ITY 594, 15 

In terengentate libcris, void, 603,28 


Threty pounds for thirty pounds, 607,2 
Bond dated 1. May to pay the fifteenth day of May 
next enſuing , it ſhall. refer to the day and not the 


moneth, 646,11 677, I4 
Occupaut. 

Where the Leſſee, ſhall retain as Occupant, 200, 32. 

7747 16 


Offices and Officers. 
What Offices ſhall be taken to be within the ſtar 


Ed. 6. : 269, 1 

Killing Conſtable or other Affcer in doing their du- 

ty, murder, 21 282 
Outlary, 


Outlaiys reverſed by Error, 358z17.511,6.528,77 
| 9 731,11.576.6 60, 10 
Oiitlary pleaded and a good bar, 425,11. 484, 2. 
| 616,1 

Upon Outiary, he ought to appear in perſon, but if 
ſick by Atturney, 4628.6 16,2 
Reyerſed by the parties being beyond ſea at the 
time of the Exigent, . 464,12 
What ſhall be forfeited by Outlary, 513,23, 24 
Where there are two Plaintiffs and one 1s Outlawed, 
whether ' tis a good bar againſt the other, 616, 1 
Revers'd, becaſue the Indictment wanted the place 


of his habitation, 616,2 
P. 
Panel. 
P Auel and Schedule all one in ſubſtance, 7858 
Pardons. | 


Pardon before ſentence, bars the giving Coſts, 335 3 


| Pafliame ut. X 
Act of Parliament 16 Jau. 23 El. miſpleaded, 
139 
A Writ of Error in Parliament, is by its diſſolution, 
determined, 341, 7 


Parſon, Patron. 1 OR 
Patron has an hundred eighty two days in the fix 


moneths, to preſent in, 167, 
Parſos deprived, for Homicide, 430, 10 

— Partition. | 
Partition berween jointenants for years, 218,8 


Patents 
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of the Principal Points of L a w. 


Patents. 
Letters Patents of Protection, not allowable, 477,10 


Payment. 
Payment before the day is good payment at the day, 


4345 2 
Pedler. 


A wandring Pedler adjudged a Rogue within the 


ſtat. ü 57755 

| Perqury. 
One that commits Perjury ( not puniſhable by 5 El.) 
may be endited thereof and puniſhed by Fine 
and Impriſonment, 8,9 
In what caſe not puniſhable by enditement, 120, 
2. 508. 601 26 


perjun, for the King, puniſhable, 212,4 
| To call one perjured 129 is Actionable, 107, 436, 
wn 5. GI3,L 

f | Perpetuity. 
What ſhall be held a Perpetwity, condemned in law, 
. 698, 10 

Phyſitians. . 

Phyſitians in London may not practiſe without li- 
cence from the Colledge, | 12154 


See Quantum meruit. 


121 
Whether an Ejtcl ionæ firme lies of a Piſtary, 146,4 


| Pipomder. e 
The extent and power of a Court of Pipowd:r, 313 


855 Play. 
A, and B. at play, B. voluntarily ſhoyes his money 
into A. his heap, and 4. keeps it, without reme- 
dy for B. | 366,6 
Players with falſe Dice, how puniſhed, 497:4 


Pleas and Pleadings. | 

The ſubſtance of a Pla, not amendable, 14.261,24 
Faults incurable in a Plea, . 27.370, 3 
Falſity of Plea finable , 64 
Relinquiſhing his Pla, amerſable, ibid. 
One impleaded in an Action, ought to ſhew the 

cauſe, otherwiſe the Plea isnot good, 82,4 
Eſcrow pleaded, 85,11 


Pleas in Roplevin, 129,16. 639 ,6 
Action for words, the Defendant pleads quoad part 


vox culp. quoad other part juſtibes, 1275 18 
Miſ-pl:adiag, 139, 204,6. 262,24. 360,21. 439,11. 
531714 
Plea upon aConditional Obligation, 165, I. 232. 
254) 9+ 3592 20. 558, 7 
Nox ſum ivformat us, pleaded, 220, I 
Plea in Battery, | 2245 
In an Action of Covenant, 264.292,11 
What Pleas receivable, and when, ">" 261524 
Plea of a feme without Baron, vicious, 28854 
Nul tiel Record, pleaded, 303,5. 560,7 
Plea in bar of Errors, ; ; 33255 
Plea not good, becauſe not in certainty, 359, 20 
For not ſhewing Dzed, 360,21 


When one pleads a diſcharge, he ought to ſhew how, 
But generally non dannificat > without ſhewing 
how, i 363, 24.6347 

In Debt upon a Bill, payment is no Plea, 37734-5315 

1 

Reſcous upon mean proceſs, a good Plea for the 
Sheriff in Eſcape, ( 419,0, 11 

Plene adminiſtravit, when pleadable, 579,9 


Peas for an Executor, 625,19 


Tender pleaded, and how, 6275 22 

Plea and Plea over in bar, G51 

Where the Detendant himſelf ſhall not take adyan- 

tage of his own vicious Plea, 698, 15 
Payment in aſſampſit, pleaded, 690,2 
Where not compriſed is no good Plea, 730 

See Declaration, | 

Pleage. 
Pledging goods does not make an abſolute property; 
24542 
Aſſumpſet, upon Jewels pledged, | 55 
In what Caſe the Plaintiff ought to find pledges, 114, 
2 
Plenarty. 123,8. 463,11 
Preſcription, 

Preſcription for Eſtovers good, 25.256,15 
For Paſturage of two Geldings, 27 
For Tythes, 116,4.g01 510. 576, 3 
For Common in another Vill, not good, 152,16 
For taking Thorns, 256,15 
To make a Nuſance not good, 446, 25 
Of a Court Baron, how to be laid, 5822 


Where a general Preſcription may ſerve, 584, 
To fit and bury in the Parſons Chappel at Pa 


5 605 
Preſcription, quod omnes paſſeſſores, &c. whether good 
| F669 19 
It is not neceſſary to alledge a Preſcription, for longer 
then ſixty years, 666,3 
How a Corporation may preſc1ibe, 6735 


| Pereſentment. N 
Preſent ment made by the wrong name of a Corpora 

tion, good, 248,7 
Free-holder preſented for erectinga Doye-coat, 382, 


10 
| Preſidents. 

Prifzaents are founded upon great feaſon, and to be 
obſerved, _ 386,17 

a Privity. 
A Scir. fac. not well brought, for default of privi- 
ty. 5 4 

Proceſs. 


All Praſe in the Common Bench are returnable at 
” common days, in the Kings Bench, de dit it 
em, 12 


Miſ-awarding Procefs ( aided by 32 Hen. 8. al 18 

Eliz.) amendable, | 655.108, 4 
One Proceſs qught to warrant another, 89, 15 
Procedendo, 20355 


Prochine amie | 
The Original of, Prochine amit in our Law, - 64t 
In what caſe a Prochine amie is appointed to an In- 


fant, | F 641 

| Prohibition. . 8 
Prohibition, in a ſuit for ſubſtraction of Tythes, 42: 
269,2 


If any Court of Equity intermeddle with any mat- 
ters properly triable at Common Law, or which 
concern free-hold, they are to be prohibited, 235, 

SS ; 2 4. 483, 20 

Probibition to the Prerogative Court to ſtay the pro- 

ving a Will, 346,15 
To the Court of the Marches of ales, 349,37 

Prohibition by the Plaintiff in the Spiritual Court, to 
ſtay his own ſuit, 5 352, 3 

Prohibition denied, where the wife ſued the husband 
for alimony, _ BY 3645 1 

In another Caſe, | — 43835 20 
Pe 
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De molendivo de novo erefto, von j acet prohibitio, 


42957 
Prohibition to the Admiralty, 514, 27 
To the Spiritual Court, 5357 19 
To the Court of Requeſts, $35, 20 
Promiſe. See Aſſumpſit. 
Proof. 
331,9 


What ſhall be held a ſufficient proof. 


Property. 3 

If one hire a horſe for three days, during that time 
he hath a ſpecial property, and the owner cannot 
take the horſe from him, 236, 8 


—— — _ 
* 
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Q: 
Quartam ment, 
rudgement for an hundred pounds to a Phyſitian 
for curing a Fiſtula, „ 
Promiſe to pay tantum quantum meriierat is certain 


enough, ; 618, 3 
ure Impedit. 


tare Impedit, $3. 92. 216, 2. 197, 25. 2175247 
* ; f 7. 385, 16. 673, 6. 691, 4 
In Dnare Impedit, the Biſhop collated after fix 

moneths at twenty eight days to the moneth, and 

within half a year, and adjudged good, 141 2 2 

100, 
Auare Inpedit againſt the Biſhop of Linc. for di- 
flurbing him to preſent to the Church of Bar- 

roughly, : 650 
Brought againſt the Incumbent without naming 


the Patron. : 651 
. Quare Incumbravit, 
In what caſe gramable, 93 
NI Dao warranto. 
Whether a Q Warraato lies of a Court Baron, 259, 


| 20 
Outlaty upon a 40 #arranto for keeping an Inn, 
: $28, 7.531, 11 
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R, 
Recogai x amc. 
D Fcpiz ute acknowledged by an Infant, made 
R void, | 1955 


* edogn. taken, where the cauſe is removed by 
Hab. Corpus, 99,27 
Not well certified into Chancery, and the pro- 
ceedings thereupon erroneous, 669, 7 
Record. 
Where Records are amendable, for words miſtaken 
or omitted, and where not, 119,8. 15331. 24451. 
159, 8. 185, 5. 265729.3 535 8. 429,4. 628 
Record remanded, 206,1 
Falſe Entry of it, adjudged Error, 3 
Record amended, after Error aſſigned, 444, 22. 628 
Acts of Record ought to be ſhewn ſpecially, 560, 7 
Action founded on a Record how to be proceeded in, 
567,3 
by the 
67 Og 8 


Record of Niſi prius ought to be warranted 
Koll, and varying from it, is void, 


= Recovery. 

Whether a Contingent eſtate ſhall be barred by a 

Kenn, 592. 

A Recovery againſt tenant in fee-ſimple, ſhall never 
bind a collateral title or poſlibility, 593 
Recavper. See Bayliff. 


Recuſants. 

Recuſant endicted for going above fiye miles from 
his abode, 35278 

For endeayouring to perſwad e, 367, 16 

Informed againſt for not receiving the Sacrament, 

65,5 

Reſolyes upon ſeveral Statutes touching . 

480 
Releaſe. 

Releaſe made to one, who is bur tenant by ſuffer- 
ance , does not veſt any eſtate, for want of pri- 
vity, | I69, 9 
After a Covenant for rcpairs,ſhall be no bar, 170, 


11. 300% 
Releaſe of Errors pleaded, 24339 
Releaſe, after Judgement; and before affirmance, 


Where a Releaſe of all demands ſhall be a good bar 
to rent incurred after, 486, 6 
And no bar, in an Action of Covenant afterwards 
broken, 4375 6 

A general Releaſe ſhall not bar what is future, 623, 
15 

Releaſe betwixt the Verdict and day in Banco, not 
receivable, 646, 10 
Where a Grant by Fine ſhall enure by way of Re- 


leaſe, 696, 9 
: Relief. 
Relief paid to the Lord Barkley for land in ward 


to the Queen, 28 
Remaindts. 

Whether deviſe of the Remnaindir of a term be good, 

| 198,26. 460 

Whar ſhall be held a void Remainder, 50 


Where a Leaſe ſhall enure by way of Remainder, 


| 504 
Whether there can be a Croſs Remainder by impli- 


cation, where an eſtate is limited to divers, 656 
Difcontinuance of a Remainder, 698, 19 


Remitter. 
Where feme ſhall be in an eſtate by Remitter, 489 


: Rent, Rent=charge. 
In Devt, ſeiſed at the time when the rent incurr d: 
enough, x 118, 6 
Rent payable at Mich. or within ten days, how ad- 
judged, 227, 3. 2335 1 
Reat- chaige to one and his heirs, during lis life and 
two others, good, 2825 3 
Rent payable at Mich. or within twenty days, and 
the Leſſor dies between, whether payable to heir 
or executor, 310 


What rent arrear fhall be cauſe of entry, 511 


A Pp atrs " 
Several Caſes upon Covenants for not repairing, 170, 11 


: 240, 5. 309, 8. 329, 8. 399, 6. 645, 7 
Notice for repairs, when necetlary, 


b 6445 5 

Where the thing let, muſt firſt be repaired by the 

Leſſor, | 645, 7 

Waite brought for reparations, which if amended, 

pendant the Writ, it ſhall not excuſe him, 65g 
Repleadtr. 

In what caſes awarded, 6. 129, 16, 270, 3. 298,4 


— Replication. 
Replication vicious, 221, 233. 315,17.349,5 
Where a genera] ! Replication ſhall be good, 225. 


1 n 299 9 2. 380, 7 
Replication ill, becauſe it ſnews not where the 


Aſſets 


of the Principal Points of Law. 


4 — 


Aſſets ſhould be, | 50313 
In what caſe-a Rel. may be a departure from the 
Declaration, : : 614 
Replication and Traverſe concerning the Cznqueports, 
good, 69255 
See Declaration, 
| | Replevin. 
What may be pleaded in Replevin, 127,16 


Return awarded, where it appears the Defendant 
was in poſſeſſion of the beaſts, &c. if they be de- 


livered by Replevin, 519,1 
Replevin for rent, | 5 44511 
Requeſt. 

Licet ſepius requiſitus, when ſufficient, 193,1.194,10, 
| | 274, 2.640365 2 
The difference where a requzſt is upon duty, and 
where tis upon collateral matter, 52378 

=  Reſcous.. : 

Caſes upon Reſcue, 1 2417.485,4 
End itement for a Reſcous good, without vi & armys, 
| 345312+472,2 


Reſcous a good return, upon mean Proceſs, 419, 10 
In what caſe an Action will lie for a Reſcue, 485,4 


Reſcous of forty ſheep diſtrained, 568,6 
TR Refienation. 
Of a Donative Church to the Donor, 63 
| . Reſtatution. - | 
Writ of Reſtitution of an Alderman of Coventry, 
| 540 
Of a Burgeſs of Hertford, 506,18 
Writ of Reſtitution how to be awarded, 698, 11. 41. 
24634 
| Retraxit: 
Retraxit, an abſolute bar, 21133 


Ic ought to be in proper perſon, and not by a 
ne | 20. 
Favs | Rever(on. 
Gram of a Rever on without Atturnment, not 
good, | fe 122,6 
Revi ver. ; 
A Bill of Reviver cannot be after a Bill of Revver , 
Ä 186, 6 
| . , Revocation. _ 55 
Revscutien of a Deviſe in Fee, by a Leaſe delivered 
N 
What ſhall be a good Revocation of a Will in writ- 
ing 1 115,2.4973 
N Robbery. | | 
Robbery done after daybreak, and before Sun-rifing, 
found for the Plaintiff, 106.187,9 
Robbery done on a Sunday ſhall be chargeable on the 
Countrey, „ 496, 2 


3 


8. 


| Bag // 


"Jy Sale of anochers goods, without Warranty, is at 
199,23 


196,22 


Gi in Market, no good Plea in Dou, 1653 
dhe peril of the buyer, 
Scardalun magnatins 


Scandalous words, . $2131.4,2,11 


Scire facias. 
Scire facias upon a Recognizance in Chancery, 12. 
8 59,5 
Againſt an incumbent in what caſe awardable, 


93 


Againſt a bail in an Action at Lyn, $4121 


Scire fac. without mention of the Capias awarded, 


good, ; : | 97, 26 
The principal received, after Capias returned,” and, 
Scar. fac. awarded againſt the bail, 109, 
Againſt an Executor on a Judgement in Debt againſt 
the Teſtator, who died priſoner in execution, a 
ood bar, 136, 11.1432 
Sci. fac. brought by the ſucceſſor of a Colledge, 159, 
5 | L 
Sciy. fac. upon bail, 16551. 17171 en, 101 
Againſt the heir of the heir, 13867 
Scir. fac. ought always to purſue the firſt action, 3313 
| I 
Where one ſhall be in Execution after the year he. 
day, without ci. fac. 3643 
If an Executor recovers and dies inteſtate , his ad- 
miniſtrator may not ſue Execution by ſci. fac. for 
want of privity, 8 
Sci. fac. on a Recogn. for the good behaviour, vi &. 
armis omitted, Judgement ſtaid, 412, 12 
Againſt Ter- tenants and their Plea chereunto, 506, 19 
Againſt a Sheriff, 


al : J 4528 
Againſt an Executor,  - 3372586 
Sci. fac, to have execut ion of damages recovered in 

an Appeal, e 549.9 


* + Seine e e 
What ſeiſ ſhall be ſufficient to maintain an Aſſiſe, 

1 , | 142220 
Seiſin is always in the realty, | ibid. 


| Serjeants at Law. 
The Author created a Serjeaut at Law, and the 

form of the Writ, 3 668 
Fifteen other Serjeants made, | 671,1 


Servant. See Maſter. 


= Sewers. [4 
The power of Commiſſioners of ſewers touching 
Fines, | 1.513365 8 
They cannot tax a whole Townſhip, but it .oughpro 
be done ſeyerally, - - 33625 

Sheep-walk. See Decd. 

3 „ 416460, BW V. 42 . 2 
Sheriff how far chargeable with an Eſcape, 3.288, 5. 
f 380, 8.419, 10 
Sale of goods upon a fieri fac. by a ſheriff, after he 
is diſcharged of his office, good., 732 


Sheriff brings an aſſumpſit for fixty pounds, for ex- 

ecuting an Elegit, . „ ez 
The name of the Sheriff not endorſed on the diſtrin- 
Hoy far chargeable with a priſoner, 203, 32516 
May take above 40 l. Bond for appearance, 286,2 


Whether he is bound to obey the Plaintiſts diſcharge 


ofa priſoner, 128057 
Haw far a ſheriff is chargeable with goods upon a 
. 25 ac returne "H Tt $008 314528 
A an againſt 2 ſheriff for a falſe Return, * 53356. 
r cf 
For goods ſold upon an Elegit, 566, 1 
(c) May 
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May break open a houſe to reſcue his Bailiffs detain- 
ed therein, 586,19 
Whether the Sheriff or Marſhal liable to an . 
388,11 
It a Sheriff voluntarily lets a priſoner at large, he 
cannot re-take him, 659,8 
How he is to proceed, and what return to make of 
2 dt ventre inſpiciendo, 68572 


! Simony. 
What ſhall be eſteemed Simon), and what not, 248, 


8.274, 2.385,16.53371 2 
He who is in a Benefice by a ſimoniacal contract, is diſ- 


abled to enjoy it E 385,17.53317 
Such contract makes the Church void, ih. 
Slander. 3 
Where there is no intention of ſlander, action will 
not lie, N 9151 
Slander ought to be direct, againſt which there may 
not be any intendment, 18424 
Specialty. 


Concord and verbal agreement cannot diſcharge a 
ſpectalty, e 2 649, 19 


Statute ſtaple. | 
Where there are two ſtatutes, and the Conuſee of the 
puiſny ftatute extends firſt > which ſhall have the 


rents : 424,9 
Where the extent -upoh a ſtat. may be ayoided 
with an Audita Querela, | 478,11 


Whether a ſtat. for performance of Covenants (none 
of them being broken) be a bar in debt upon an 
Obligation, 9,35-102,34 


| Statutes. ; 

When a ſtat. appoints a penalty, and how it ſhall be 
recovered, it fhall not be by Inditement, 644, 4 

Statute of Minton, 13 Edw. 1. of Hue and C)., 106, 


471879350, 1.4965 2.6759 


Of Acton Burnel, 13 Ed. I. 13 

Of 28 Ed. 1. | 214,15 

Of Weſtm. 2. c. 18. expounded 449 
Statuta edita tempore Regis Edwardi 3. 

Stat. I. Ed. 3. N 4.138, 15 
25 Ed. 3. 477310 
27 Ed. 3. c. I. 3352455 
45 Ed. 3. c. 3. g 133,6 

Ric. 2. 

Stat. 15 Ric. zgcap. 6. concerning the endowment of 

Vicar, e 

Hen. 6. 

Stat. of 8 H. 6. c. 9. of forcible entry, 148, 7. 151, 
| a: 12.1677 

Of 11 H.6.c.lo. 68 
Of 23 H. ss. 5 286,2 
O27 Hs. 3595,17 
__ Hen, 7 | 

Stat. of 3 H. 7. touching Coſts, 6 36,3 
Ot4H7. 333 

Reſolves upon the ſtat, of 11 H. 7. 1744747624 

Upon 19 H. 7. 5 22251 
Hen. 8. 

Stat. 14 H. 8. c. 3. expounded 121,4.15913 

7 & 21 H.8. N 520,3 

23 H. 8. c. 5, 33655 

27 H.8,of Uſes, 401,9-453 

31 H.8. - 453.608 

32 H,8, $22:625,17-157,7-248,7.112.173.14. 

| J 


K 


34 H.8. 157, 7.248,7.305.338,3.3) 1,5217, 


295 

37 H. 8. 25,32 
zdw. 6. 25332 

Stat. of 2 Ed. s. for Tythes, 25 2, 6, 2435.68, 70, 12. 
318, 1.328, 6. 361, 23.43 758 
214510.57 76.299, 1 
121354.9 59713 


Stat, edit. tempore Eliz. Reg. 
Reſolyes upon the ſtat. of 1 Eliz. 37.112.173, 74. 
5 | ä 67 3,6 
Informations and Inditements upon the ſtatute of 
5 El. 85,9. I 20,2.198, 13355 I | 67,0. 602, 26 


Reſolves upon 5 Ed. 6. 
Stat. 1 Mar. c. 9. expounded, 


Stat. 5 El. c. 25. | 161,16.602,26 
Stat. 8 El. for ſuing in anothers name without his 

privity, 188,11 
Stat. 8 El. concerning Coſts, 229,6 


Stat. 8 El. c. 15. 


q 32153 
EY 458,5 
18 El. 236, 7.3 64, 2. 409, 9. 414.430, 10 


Information upon 23 Bl. touching Recuſants, 480 
Stat. 27 El. c. . of fraudulent Conyeyances, 158,9. 


132 
27 El. c. 6. concerning Jurors, 67274 
27 El. c. g. concerning erroneous Judgements, 171, 

| | 12.384514 
31 El. c. 6. touching Si mony, 385 

Information upon 39 :El. for not reſtoring Paſture 

into Tillage, 418,9 


Tempore Fac. Regis. | 

Reſolves upon the ſtatute of; Fac. c. 8. 135,9.35232 
4 ac. touching Colts, 229,6 

7 Jas. touching the Kings Debts, 524,10 
Reſolves upon the ſeveral Statutes , touching Uſury, 
| 209.210, 2. 252,7. 508 
Surety. See Bayl; | 

Superſedeas; | 
Superſedeas not obeyed by the Sheriff, 33.10.39, 1 


Allowed upon a Writ of Error, brought by Exe- 

cutor or Adminiſtrator, 352,2 

To the Kings Bench in Irelazd, 524719 

In what caſe but one Sperſed. to be allowed, 620,6 

Supplicavit, 669,7 
Surmiſe. 

What ſurmiſ ſhall be good in Audita Quereld, 29, 


What ſhall be ſufficient to maintain a Prohibition, 
. | 137313-269,2.501,10 

One in execution ought not to be let ro mainpriſe 
upon a ſurmiſe, : | 218,7 
Surmiſe good, being by way of Retainer, 658, 6 


| Surrender. | 
Whether a grant of the Bailiwick to a Leſſee of the 
Manor, be a ſurrender or determination of the 
firſt Leaſe, 176,16 
If Leſſor make a Feoffment and Letter of Atturney 
to the Leſſee to make livery , it is no ſurrender, 

] 
Leſſee for years of an houſe , accepts a grant of he 
cuſtody of the ſame houſe, is a ſurrender, ib. 
Surrender of a Copyhold , habendum after his death 
Won. 372 
Into the hands of two tenants, nothing paſſeth till 
it be preſented in Court, | 403,1 
Out of Court, into the hands of the Steward, gocd, 
— 5 n e eee eee 
The 
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The extent of the words cum pertinentizs in the 
furrender of a Copyhold mefluage, 326, 
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T. 


Tayl. 


2.695,8.448,28 


Whether an uſe may be limited upon an eftate 
tayl, 7 | 40159 

A Caſe upon an eſtate th, with a Fee expectant, 
Dn” 476, 9 

| Tales, 3 
Decemtales awarded de circumſtantibus, =. 161,16 
Tales awarded, Where one Juror only appeared, 
| | 3 I6 31 0 
Tempus ſemeſtre. 


Shall be taken for the half year, and not for fix : 


moneths only, 167,6 
Tenant. 5 

Nnant in Fee cannot convey his Lands habendam af- 

ter his death, 376,2 


If tenant at will be ouſted by a ſtranger, and he re- 
enters, he is tenant at will to his Leſſor, 660,9 


ö | Tender. 
What is a good tender, and what not, 42334. 
By whom to be made, 661,10 
How tender ought to be pleaded, 629,22 
| Tenement. 
The extent of the word, 175 
Auſſuage or Dnement, incertain; becauſe not cer- 
tain what a tenement is, 633,6 
7 Term. | 
All a term is but one day in Law, 284, 4 
Teſtament. See Will and Deviſe. 
Teftatum, 2464-5374 
Title, 
Title of Land ſlandered, will bear Action, 163, 18 
If che party have loſs by it, 39733 
Traverſe, ©: * 
Whar ſhall be held a good traverſe, when the cauſe 
of Juſtification is local, # 45713 
Traverſe in ej ettione firmes 2022.221753 
In Suare Impedit, 651 
Where not taking traverſe does vitiate a Plea in 
ſubſtance, 490,9 
He who traverſeth ought to bring the Record and 
look to the return of Writs, 528,5 
Traverſe of an office in Chancery 666, 


Where *tis at the Plaintiffs election to tigverſe the 


ſeifin in Fee alledged in the bar, or the gift in 
tayl, 691,18 


Treaſon. 


No action lies for the procuring one to be endicted 


of treaſon, _ 357,16 


A truſt in a freehold is not forfeited upon Artainder + 


ot treaſon, 312,23 
No treaſon can be pardoned, but by expreſs words 
mentioning its | 495 


E tayl created by deviſe, 61,7. 416, 5. 427, 


Trees. 

Tyees, above twenty years growth, ( which are tim- 
ber) though lopp'd every ten or twelve yeats, 
not tythable, | I01,31.133,6 

Birch and Maple no timber, bur tythable, - 199,29 


Trþap. 
Tyeſpaß upon the Caſe, tor ſeiſing Beaſts for an Ha- 


riots g 50,21 
For un- earthing a Badger in another mans ground, 


Of Aſſault and Battery, 65 
For taking a Grey-hound with a Collar, 463, 10 
Treſpaſs, Clanſum fregit, with ſpecial Pleadings, 681, 
18. . 
Treſþaſs of falſe Impriſonment, Dn 


; 3 25173 
Vi & armis neceſſary in a Declaration in Treſpaſs, F 


443219 
Trial. See Miſ-trial, 
Trade. 


One may 5 upon conſideration har he wi 
nor keep ſhop In ſack a Villor Seed, e 


Dover ard Cott (gon, 
Trover ſuppoſed to bez May , and Converſion x Mays 


Jet g i 
In Trover to every dead thing there o 2 4 1 
Sale ix Marktt, no good Plea, 5 


Trover for a Diamond hat-band, 7 15 
For ſixty Monkeys, 362 127 
For a Bond loft, f 6 37 7 

In Tyover againſt Baron and feme, the Corverfion muſt 
dato the Barons uſe only, 661,11 
1 1 ; Tr uſt, 1 | 

Whether forfeited by Attainder of Treaſon, 512,23 

Piber. | 

Tythes hall be paid ex aunuatis renovantibus nal & 

„ | 42.4308 

One may not preſcribe in aon decimando, 4571 

Fenny-fodder liable to pay Tythe, ibid. 

Tythes granted by Patent, $ 


Templers lands ought not now to be diſcharged * 
Tythes ; For by the Common Law a 9 
ſon was not capable of ſuch a priviledge, 58,3 


Caſes for tythes upon two Leaſes, 65,9452, 30 
Upon Letters Patents, | my 
What trees are not tythable, 100,3 
And what are, | 199, 29 
Leafe of tythes for three lives, upon the ſtat. 1 K. 
queſtioned, : II I, ro 
Tythes of atter· mow th diſcharged by a Preſcription, 


| 6, 
Leaſe or Agreement to be diſcharged from * 4 


during the Parſons life, cannot be without Deed; 


bh 13713.613,3 
No remedy by diſtreſs or afliſe, for 2 
upon a Leaſe of tyches for life, 17314 


If my Corn be cut, though a ſtranger take it à 
before ſeverance, yet an Aion lies againſt 6 
for the tythes, 32671 
Corn ſtanding, bought of the Proprietor of a Recto- 
ry, without ſpecial words to difchatge it, muſt 


pay the, ; 262 
What Land ſhall be diſcharged of tythes by 31 H.8. 
Whether tythes are payable of a falling -· miu, 9 55 

| (cz) Cilter< 
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Ciſtercian Lands (i⸗ n manibus of the owner) 


diſcharged of iht hes, | 55976 
No tythes payable for dry-cattle, 576, 3 
Perpetual unity of a Church appropriate] and the 

land is not any diſcharge of the tythes, 608 

V. 
Vartance- 
| Ariance between the Writ and Count, how ru- 
led, 128,20 


| Betweek the Original Writ and Declaration, 
130, 3. 307, 4.365. 4.476. 59720. 62932. 664,17. 


674, 8 
Berween the Writ for enquiry of Damages and De- 
claration, 294,14 
Berwixt the Leaſe in the Declaration, and the 
Leaſe found, 328,6.358.18 
Betwixt the Bill and the Declaration „ how ruled, 
| 654-4 

| undi ion exponar, 
In what caſe not neceſſary, 73.2 

Venire facies; 

Ver. far. zwarded before the Appearance and De- 
charation, amendable, 6473 


| Other miſtakes amendable, 78, 9. 244, l. 304.326, 


23.25358.383, 12.356, 1.45751. 631,470, 8 
Ven. fac. miſ- awarded 86, 12.188, 10.239, 4. 302, 2. 


; 313,14. 32755-48324 328, 6.676, 11 
Vin. fat. awarded de vicireto Ci vitutis coventriæ, 307g 
449 33] 4 
De parochia or de villa de e. good, 340,6 ba 
31325. = 
De vicineto Manerii, 
Awarded from 7. and not de vi iucto de T. 11.“ 


339 7 
Pa. may be awar ded upon an Indictment, the ſame 
Seſſions, 404,2 
Where the return of the Yer. is before the teſte, 
amendable, _ 442,15 
Where there ſha!l not be ſeveral Nu. fac. to try ſe- 
veral Iflues in one County, 530,12 
Where the Sheriff himſelf is concerned, the Yes. fac. 
may be awarded to the Coroners, . $51 


*. B. of Harmthorn returned on the ven. And on 
the diſtriagas M. B. of. Harmthorp was returned 


and ſworn, held not material, 653,2 
Action brought in Chancery, and Ven. fac. returna- 
ble inche Kings Bench, e 672,4 
Stat. 27 El. cap. 6. expounded, wid, 


Vane. See Vijue. 
. Verdi. 


Judgemen could not be giyen, forthe incertainty of. 


a verdicl 113512 
Yerdift without Iſſue Joined, amended, J02, 12 
Where there were two Verdict, in a Caſe, and the 


- firſt ad judged, void, ; 627711 
Where the Verdict and Judgement diſagree, amen- 
dable, 632 


Declaration, ill in ſubſtance, ſnall not be made Hece 

by Verdict, 5575 

Viraitt , that he is guilty cum 2 averiis pretcr= 

quan- good, | 662,13 
Vt & arms, 

In what caſes it ſhall be Error to omit thole words, 


526,1. 53653 | 


Viccaridge. 
The beginning of Viccaridges, $18 
What Viccaridges may be diflolyed, and how, 516, 


518 
Viccar to ſay Service in one Church one Sunday, 


and in another the other Sunday, alte / nis vicibus, 
ſued for his penſion, 666,3 


Victuals, and Vidtuallirs. 13 


Preſents of Vidtuals may be taken without offence, | 


00,17 


An a ddion lies for ſelling corrupt Victuals 4 5 a 


warranty, 177723. 470 
Apples not to be accounted dead Victuals, 214,10 


Vill. 
Two Vills W. and S. inthe Pariſh of S. a Fine of 
ſuch lands in S., the lands in . paſs not, 120, 3 
And the difference between a Vill. and a Hamlet, 


ih. 
Where the Vill named in the Declaration differs 


from that in the Verdict, and Deed, 176 
Where the Pariſh and Pill ſhall be intended * 


ones 263 27. 340,6 


Viſae, or Venue. 
Where a Peu ought to be from a Parith in London, 


150,10 

Where well awarded, 19 1516.375501 
And where not, 86.95, 22.239, 
4.302, 


Where the cuſtom of a Manor is in queſtion, the 
_ Venue ſhall be only ofthe Manor, 8.327,445.395, 


Ie405:4.551]-631,4 


Uſes. | | 
Where 4s are well limited, and where not, 169, 


8.18$0,19.201,32,401,9 
There cannot be »ſe of a thing which is not in eff, 


190, 13 
In what caſe Ce que uf needs not ſhew the Deed . 
rant, T 


aſurpation, | 
Whether a double yſurpatios ſhall out he” King of 
poſſeſſion, and put him to a Writ of right of Ad- 
. vowlon, 123,8 


4055. 
What 1 be adjudged . : With Reſolves1 upon 
ſeveral Caſes of ſur, and #{urious.Contratts, 26. 


32. 104, 40. 209. 25377. 507 20.678, 14 
If the caſualty goes to the intereſt only, and not to 
che principal, it is Aſury, 9g 


utlawry, See Outlary. 


Pa —_————_ —_ 
” 


W. 
| nuger of Law. 
wager of Law allowed in caſe of Bankrupt, 105, 42 
_ 


in what caſe waiver of the poſſeſſion ſhall diſcharge 
one of the rent, 349,10 


Was 


r 
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Wales. 
certiorari ro remove Enditements of Riots taken in 
.. paces, | | 484,1 


Ward and wardſhip. 

Two purchaſe to them and the hears of the one, and 
he who has the inheritance , dyes , his heir ſhall 
be in ward, 4053 

The Lord preferr'd before the Pyochein amie, to 

the cutlody of a tenant, who was utus & ju'- 
dus, | | 105743 

Making the 77rd Knight diſcharges the wardſhip 
from that time, 156,6.388,2 

Other Caſes touching Wardſhips, 157,9-388,2 


warrant, 
Warrant of Atturney, when amendable, 135,9 
Wanting, | 2317 
Arreit good „ without ſhewing warrant, 485,4 
Writ of Deceipt lyes againſt an Atturney for appear- 
ing for one without warrant, 65997 


warranty. 
warranty of wares ought to be made at the time of 
the ſale, © | 4-472.639,3 


Warranty deſcends only upon the heir at Law, 2 


218,6. 


Where warranty is neceſſary in ſelling wares, 470. 


warrarting a Mare ſold, to be found, and Action 
- brought thereon, | 11 2 7 630, 3 
| g © Warret. = 

warrener may kill any Dog that uſes to hunt his 


Conies, _ 44413. 


If one has a Warren by Charter in all his Manor, he 
may ere a Lodge and make Cony - perries in any 


place, 156,5 
The extent of free Warren in a Common , as to 
Conies, 195721 
1 waſte, | TE | 
Eradicating white-thorns adjudged waſte , but not 
. ſuccidenao & vendendo, 1125, 15 
Converting a Corn- mill to a Fulling- mill, * 
182,21 
The force of ſine impedimento vaſti, 116, 1 


One may have an Action of waſte upon ſeveral 

Leaſes, and upon ſeveral Grants of a 1 
3305 

Leaſe for years, remainder to D. for life, without 

impeachment of waſte, remainder to G. in tail, 

tenant commits waſte in the life of D. who dyes 

before waſte brought, Action lyes for him in re- 


mainder, 58588, 
watercourſe. 
Action for diverting the water-covrſe of a Mill, 253, 
27 
| Ways. 

If I ſell a. Cloſe, 2 which I had a way, the 
way remains, though not excepted in the ſale, 
170510 

muy appendant to Land, 190,13, 
will. IS 


Revocation of a will, where inſufficient, 115,2.497,3 
A will cannot refer to words only, without writing, 


f 145 
Proving a will ſtaid by Prohibition, 346,15 
Expoſition of a will, 39437-1444 


See more in Deviſe. 


of the Principal Points of Law. 


. Tooſe his wife killed thy husband, | 
Thou didſt ſet upon me, and tookeſt my purſe, 312, 


witneſſes. 7 
A wit» depoſed for the King may not be puniſh 
by Endictment, which is the ſuit of the King, 


o | . wo » 1 20, 2 
One witneß not lufficient in the Civil Law, © 260,2 


| Woman. 
What time a woman may go with child, $41 
The nine moneths ſhall be taken to be menſes ſolares, 
| ibid. 

Words. 


Fords actionable, ought to import in t!:emſelves 
preciſe ſlander, without ambiguouſnels, 10 
In what caſes, Words, too generally laid, will not 
bear Action, | 126,12.202,1.339,4 
Where the word is inſenſible, and has not expoſiti- 
on, it cannot be good, 147,5.149, 8 
ods (hall be taken in the worſt part, 166,5. 241,6 
Whether an Act ion lies for words, from the report 
of the ſpeech of another, who never ſpake them, 


162,177.40, 2 
Where the Verdict found other words in —— 
che Plaintiff declared, good, 40, 4 


words actionable. | 

Thou art a Thief, and haſt ſtolen my Corn, 39,2. 
' - 4328-6535. 157,8-114513-623,14:656,12. 674,5 
My Trees, 231,11.114.13 
I: ſhall be adjudged Corn reaped, ; 6747 
wards ſpoken of a Juſtice of Peace, 56, 1.58, 4. 90, 15. 
= 343,1. 240, 6.308, 6. 484, 3. 37,3 
Sir Geo. More is a corrupt man, and has taken bribes, 


He and one Allen are per jured knaves, 1 : 
My brother is perjured, '* 2 [2809 ,2-436,5 
Thou perjured beaſt, orotic 6135 
Thou art a leprous knave, 14423.430,9 


Thou art a Witch, and I will prove thee a Wich, 
NE ef 150, I. 306, 2 
Doubtful in ſome caſes, 39975. 331, 12, 13.6500, 25. 

Thou haſt robbed the Church, and ſtoln the Ka pt 
it, SS e 

Thou haſt been in a Gaol for ſtealing a Pan, 1 543 

Thou haſt procured one S. to come thirty miles to 
commit perjury, &c. 158,10 

Of a widow Lady, that 4, had reported, he had the 
ufc of her body, two hundred pounds damages, 


; £ I62,12,406,2 

words ſlandering the title of Lands, 163,18,399,3 
Hindring 4 marriage, 44122, 
words fpoken of a Noble Peiſon, 196,22 
Thou haſt taken a falſe Oath, 204, 7 

" Baſtard, if dannified thereby, 113,6. 323z 2 


625,18. 64232.535,1 
Thou waſt in Norwich Gaol for a Felony 3 


upon 4. 247, 6 
Thou art a ſmotherer and maintainer of 333 


| 6 
Thou haſt harboured thy Son, knowing he was 4 San 


minary Prieſt, 300 F 3 
306,2 


13.316,18 

Thou art a whore-maſter , and haſt lain _ - his 

wife 7 3235 2 
He hath poyſoned 7. . 


Thou art a rang knave, 34513. 424%. 785. ; 


If Sir J. S. might have his will, he would kill all 
true dubjects, and the King too. 407, 4 
Thou haſt killed thy Maſters Cook, 42375 


Thou 


AnexatTABL E, Ge. 


3 
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Thou haſt committed Treaſon beyond ſea, 424,6 
Miſtreſs M. is a whore, and hath had the Pox, 430,9 


Thou haſt poyſoned thy husband, 419,9 
Thon haſt flolen my Corn, and carried it to market, 
442,164457,2+573,7 

Thy Maſter Brown hath robbed me of all my goods, 
| : | 443.20 

For calling. a Surveyor, chca'wg knave, $0415 
Thou wait in L. Gaol for coining, 536,2 
To ſay a Merchant is broben, 562,10 


Have you brought home the forty pounds you 5 
569, 
To call a Merchant Bar Hut, though he was ſo for- 


merly, ; $7857 
To eall an Atturney, Coxenzng 4nave, 586,8 
Thou art a theevith regue, for thou haſt ſtolen my 
Fageots, 3 600,24 
Thou art 4 maintainer of theeys, to ſteal my ma- 
{ters goods, 629,1 


Thou haſt the Plate of I. S. and we will charge 
thee with that Felony, 647513 
This is a counterſeit warrant made by Mr. S. 648, 


17 
words, not Actionable. 


Thou art a theeviſh knave, and haſt ſtolen my wood, 


. 65,5.166,5 
Bars of Iron, 204.9 
Sheep, | 126,12 
Wards ſpoken of a Church- warden, 80, 3 


Thou wait arraigned and cony:& of Felony, 9051 8 
You did moſt perjuredly preſent me at ſuch a Viſi- 

tation, | 120, 1 
Sir Tho. Hdit cleaved his Cooks head, 184,4. 41355 
Thou art forſworn in Collet Court, 190, 14.435, 
Thou art no true Subject to the King, and that I will 


ö prove, 20151 
You are à paltry Lawyer, 26 


He is a cozener, and cozened A. of ſuch money, 


3 33954 
Scandalous words ſpoken of 4 witneß in Court, 332 
11 


Tliou art a forſworn whore, and an old Bawd , 


462 9 
Scurvy pocky whore, 499:7.514,26 
words ſpoken of a mam ied many 47355 
To call one Simoniſt and Recuſant, 484,3 
S. did ſteal a Mare, or elſe G. is forſworn, 530,10 


Thou art a cozening rogue, a cut-purſe rogue, 


I 5 36,1 
Thy fon has murdered my child; too general, 


6;5,1 
Thou haſt rayiſhed ſuch a woman, 666, 2 
Other words not actionable, 302, J. 315518.331, 18. 


4735. 687 2 


Words doubtful. 
That P. has murder d Adams child, 215, 13.33 1, 10 


He hath ſpoken Treaſon, and that I will prove, 


: 33 
Thou art as bad as thy wife , when ſhe ſtole my cu- 


ſhion, . 331511 
When words are doubtſul, they ſhall be taken iz ni- 
tiori ſenſu, 27515 


Wits. 
A rit void in one part, may be good in another, 
RS 104,40 
Wits aided by the Statutes 32 H. 8. and 18 EI. 
: | | _  108,4.185,188,10 
Writ to enquire of Damages in Laden, for breach 
of Covenant in H. good, becauſe founded on 2 
writing, made in London, 14221 
Trits amendable , in what caſes, 162,16. 185,5. 
188,10. 219,4 239,4. 257517. 363,4 372, 2. 442, 


Writ of Enquiry of damages, varying from the Pe- 


claration, error, 294514 
Awarded upoa a Trover, 319,42 
Of ſecond deliverance, 424,8 
Writ of Reſtitutiot awarded toa Burgeſs of Hertford, 

be: 506, 18.540 
De ventre inſpiciendo, where and how awarded, 
685, 


writ by Journeys Accompts, what, and when to be 
brought, 599,12 
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Tiermino Paſchæ Anno primo 


REGIS 
In Banco Regis. 


made, viz. Fob Croke Knight, Recorder of 
London, Thomas Coventry, Laurence Tanfield, 
Thomas Foſter, and Robert Barter of the Inner 
Temple; John Sherley, George Snig, Edward 
Philips, and Auguſtine Nichols of the Midale 
Temple, Robert Houghton, Thomas Harris, and 
8& NE@BSY | H. Hobert of Lincolns-Inn; Fames Altham and 
we: Richard Hutton of Gren- Inn. They all be- 
ſides Sherley, Snig and Hutton, had received their Serjeants writs in 
Hillar. Term 45 Eliz. retornable Tres Paſch. following, before which 
time by the Queens Demiſe all the ſaid Writs were abated; and 
new Writs were awarded under the name of the now King, re- 
tornable the ſame Tres Paſch. And three other Writs were after- 
ward directed to the ſaid Sberley, Snig and Hutton, retornable the 
ſame day, who appeared in Chancery the Tueſday following, Poſt 
Tres Paſch. At which day the ſaid John Croke, becauſe he had been 
Speaker of Parliament, (and thereby had gained place of all other 
Counſellors, not being Serjeants before) by direction from the Lord 
Keeper appeared as Antient, although he was puiſne in admittance 
to five of them; and he made a Speech in all their names, and 
delivered vnto the Lord-Keeper a Ring for the King, and then 
they there ſeyerally took their Oaths 3 after which a day was pre- 
fixed them, vis. upon Tueſday, poſt menſem Paſch, to be at the 
Common Bench, to have the ſolemnicy of the degree there perfor- 
med; at which day, Phillips, beczuſe he had received the Kings 
Patent to be of his Serjeants, came firſt, as ancient Serjeant; And 
the ſaid John Croke (notwithſtanding he had been Speaker of the Par- 
liament, and notwithſtanding he was Kanighted the Sunday before) 
by the Appointment of — with the Aſſent - 

the 


N this Term fourteen Serjeants at Law were (1) 


a Termino Paſchæ Anno primo 
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the greater part of the Juſtices and Barons, (againſt the opinion of che 
Lord Keeper, and twelve of the Privy Councel, who writ their Let- 
ters, that he ought to baye the precedence before the other Serjeants, 4 
notwithſtanding their Antiquity of Admittance; and the opinion of : 
Anderſon, Gawdy, Fenner and Telverton, who concurred with the Lord- 
Keeper) was brought to the Barr after the ſaid five new Serjeants, 
who were his Ancients in Admittance, and ſo to hold his place. And 
every of them after they came to the Barr, had ſeveral Writs. and 
Counts, which Counts they Recited ; there then being the Lord- 
Keeper, Lord-Treaſuret and all the Juſtices of both Benches, and 
Barons of the Exchequer , and after their Count * Writs 
read by the Prothonotary, ene of thg antient Serjeanti imparled 
thereto, and then placed them in their places 3 one of their friends ; 
being a Bencher, delivers in Court the Ringefor them to all the . 
Judges, Serjeants, and Officery there, | 


7 


. 
\ 
- 


* n Fo 
A. 


FI 
* * A — 1 TY — — * 


_— 


8 1 


z 
4. 
; 
q 


Termino Paſchæ Anno primo 


Jacosr Regis in Banco Regis. 
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Weaver verſus Francis Clifford Paſch. 44 Eliz. &c. 


BT: Upon an Eſcape againſt the Defendant, 
> Sheriff of Yorkſhire, and demands 240 l. 
) fo2 that one William Carr, and others were 
indebted unto him by a Reconuſance ac- 
me > knowledged in Chancery in 240 l. whereup- 

on he ſued a ſpecial Scir. fac. in Chancery, 

ee and had Judgement by dekault, after two 
nibils returned, and an Elegit ſued, which being returned 
nibil, he purſued a capias ad ſatisfaciendum, And thereupon the 
ſaid William Carr was taken in Execution apud Ebor. and 
afterward let at large at London, the Plaintiff not being ſa- 
tisfied: per quod Actio accrevit, and upon this Declaration 
the Defendant demurred in Law, Godtfry fo2 the Plaintiff 
moved, that this Execution is god; by a capias ad fatisfacien- 
dum, although it be in Chancery upon a Reconuſance where 
no capias Iyes at the firſt 3 and lo it hath been the courſe al⸗ 
wayes there uſed, which is to be allowed: Foz the courſe of 
every Court is to be obſerved, 11 Hen. 7.15. 48 Edw.3.13. Dyer 
306. Puttenham. And although the granting of the capias be 
Erroz, yet the Sheriff is not to take adbantage thereof, but it 
is god againſt him, and he is chargeable fo2 the eſcape : and 
be thall be excuſed by *reaſon thereof in falſe inpꝛilonment, al⸗ 
though the pꝛocels were Errontous 3 Foz? he is not to examine 
it, 21 Edw. 4.27, 3 Edw.6.67. 36 Hen, 8. Dyer 60. 14 Hen. 4. 34. 


20 Hen. 6. 36. and upon this reaſon 36 Eliz. it was adjudged 


actozdingly in the Excbequer Chamber, betwirt Ognel and 
Paſton, That debt lies upon ſuch an eſcape, the Party being ar- 
reſted by capias, upon a reconuſance;” admitting the pzoceſs to 
be Erroneous: and of that opinion was the Court here; but 
gave day over to be adviſed. 


B 2 Fire 


(20 
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(4) 


Yate verſw Gough. 


(3-2 1 Pon Demurrer, The caſe was, That the Defendant being 


endebted to Cooper, who dyed inteſtate, Abminiſtration of 
his gods was committed to J. S. who brought debt, and had 
Judgement, and dyed befoze Execution 3 And the adminiftration 
of the goods of Cooper the firſt inteſtate was committed to the 
Plaintiff, who took a Scir, fac. upon that Judgement compze- 
hending all this matter: And it was thereupon demurred, whe- 
ther it lay oꝛ no. And Gawdy Juſtite held, That it well lay 3 Fo2 
the duty remaining is as a debt to the inteſtate, and being reco- 
vered, continued with him in that nature: and being turned into 
a Judgement, the ſecond Adminiſtratoz Hall have a ſpectal cir. 
fac. toerecute it. But the other thztx Juſtices held, That the 
Action was determined, and he cannot have a Scir. fac. foz default 
of pꝛibity, and therefoze is put to begin again.Wherefoze it was 


adjudged attoꝛdingly, Unleſs, at. 25 Hen. 8. 7. 


Clkandelor ver ſus Lopus, in the Exchequer Chamber. 


A Ction upon the taſe: Whereas the Defendant being a Sold⸗ 
A tmith, and having skill in Jewels and precious Stones, 
had a Stone which he affirmed to Lopus to be a Bezars 
fone, and ſold it unto him fo2 a 100 l. ubi revera it was net a 
Bezäars ſtone. The Defendant pleaded not Guilty, Akter Uer- 
dict and Judgement koz the Plaintiff in the Kings Bench, 
Error was thereof bzought in the Excheguer Chamber 3 Be⸗ 
cauie the Declaration contains not matter ſufficient to charge 
the Defendant, viz. That he warrantedit to be a Bezarſione,o? 
that he knew that it was not a Bezar ſtone, foꝛ it may be, he him⸗ 
ſelf was ignozant whether it were a Bezar (lone oꝛ not. And 
all the Jul ites and Barons (beſides Anderſon) held, that ſoz 
this cauſe it was Erroz : Foz the bare affirmation that it was 
a Bezar ſtone, without warranting it to be ſo, is no cauſe of 
Action; And although he knew it tobe no Bezar Cone, it is not 


material. Foz ebery one, in ſelling of his Mares, will af- 


firm. that his Mares are god, oz the hozſe which he ſclls is 
ſound, pet if he warrants them not to be lo, it is no cauſe of agi- 
on, and the warranty ought to be made at the ſame time of the 
Sale, As Fitz H.N.B.94.c.498 b.5 H.7.41.9 H.6.53. 12 H.4 1.42, 


Afi. 8. 7 Ken, 4..15. Wherefoze fozaſmuch as no warranty is al⸗ 


ledged, they held the Declaration to be ill, But Ander ſon to the 
contrary 3 foz the Detetpt in Selling it foz a Bezar, whereas it 
was not ſo, is cauſe of Au ton. But notwithſtanding it was 
adjudged to be nocauſe, and the Judgement was reverſed, 
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Rew werſus Long, in the Exchequer Chamber, 
Mich. 42. and 43. Eliz, rot. 335. 


Rror in the Exchequer Chamber of a Judgement in an (5 


Ejectione firmæ: The Erro2 alligned, fo2 that the Plaintiffe 
was an Infant at the time of the Bill purchaſed, and ſued 
by Attozny, where he could not make an Attozny, but ought 
to have ſued by Guardian 3 And all the Juſtices and Barons 
held it to be Erroneous foz this cauſe, and to be an Erroz #» 
Fait , and might be well alligned foz Erroz in this Court. Al- 
though it were alledged, that their Authozity given them by 
the Statute was not to examine matters / Fat, but only 
Errozs in Law, which appeared of Recozd, and to affirm oz re- 
verſe the Judgement. But notwithſtanding they all (beſides 
Anderſon ) held, that it might be afligned: Wherefoze the De- 
fendant in the Writ of Erroz laid, that he was of full Age at 
the time of the Bill bzought, and thereupon they were at iſſue, 
and Niſi privs awarded fo2 the Trial thereof, befoze Periam Chief 
Baron, and Fenner one of the Juſtites of the Rings Bench. And 
fo2 this cauſe it was moved to be ill, but they held it to be well 
enough, and that he might be Juſtice of N:ſi prius to try the 
Ertoz 1j Fait of his own Judgement. Jt was alſo mobed, 
that this Trial was ill, becauſe this Writ of Niſi prius iſſued 
under the Exchequer Seal , in regard that Anderſon Chief 
Juſtice of the Common Bench, who bad the Seal of that 
Court, refuſed to ſeal it. But they held it to be god enough, 
foz that it is not examinable under what Seal this Writ 
illued, wherefoze the iſſue being found koz the Plaintiff in 
the Writ of Erroz, That the Plaintiff in the firſt action was 
with'n age at the time of the Bill exhibited, they reverſed the 
Judgement , and remanded the Recozd : And it was after- 
ward moved in the Kings Bench, That they had pꝛotteded 
in the Exchecuer Chamber without warrant of the Statute 
ta Try Error i» Fair; Foz the Statute doth impower them 
only to examine Exroꝛs in the Recozd 3 and of that opinion were 
all the Juſtices: Wlherefoze fo2 this cauſe They would not re⸗ 
grant reſtitution upon this Judgement to the Defendant, who 


was put out by the firſt Judgement. 


Coxe verſus Cropwell, in the Exchequer Chamber, 
Hil. 44. Eliz. rot. 709. 


Rror of a Judgement in the Kings Bench, in an Action of (6) 
Eu againtt Baron and Feme, becauſe the Feme after 
0 


verture found Swe, and converted them to her Uſez They 
pleaded Quod ipſi non ſunt culpabiles. And fo2 this Cauſe it 


was ruled to be ill; Foz that no Ter? is ſluppoſed in the Ba⸗ 
| | | ron, 
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ron, andſoought to have pleaded Quod ipſa non eſt inde culpabilis. 
Wberefoze , after verdicn fo2 the Plaintiff a Repleader was 
awarded, whereupon they repleaded and Traverſed the conver- 
ſion, and it was found faz the Plaintiff, and Judgement accoz- 
dingly, And Erroꝛ aligned that the firſt Jf{ue was well joyned, 
and there ought not to have bien a Repleader, Sed non allocatur. 
Fo2 the Tort being alledged tobein the Feme , and none in the 
Baron, the Jfſue ſhall be only that lhe is not Guilty; And lo the 
Pꝛothonotaries ofthe Common Bench certified tobe their courſe, 
Another Erroz was alligned, Ore tenus. That the Judgement 
to replead was not god, koꝛ it is Quia videtur curiz quod placitum 
prædictum, & exitum ſuperinde junctum, eſt minus ſufficiens in Lege, 
ideo dictum eſt partibus quod replacitent. Thich is not any Judge- 
ment, fo2 it ought to habe been, Ideo conſideratum eſt, &c. Sed 
non allocatur. Fo2 it is à ſuffitient award to replead, and the 
courſe is ſo altogether 3 wherefoze, rule was given to affirm the 
Judgement. But it was afterward infozmed to the Juſtices 
and Barons that there was not any Baile entred foz the Feme, 
and the Action was pꝛincipally againſt her, wherefoze the Judges 
ment was erroneous, and a Certiorari pꝛayed to certifie it. But 
it was moved, that in regard he had alligned his Errozs, and 
had not aſſigned that foz Erroz, And the Defendant had pleaded 
in nullo eſt Erratum, and the Recoꝛd is examined, he may not now 


alledge it, fo2 then it would be infinite, eſpecially to reverſe a 


Recozd, but peradventure to help aRecozd, in affirmance of a 
Judgement, they may award a Certiorari ex officio, upon ſug- 
geſtion, that there is Diminution: But the Juſtices held, that 
although the Party, after in nullo eſt Erracum pleaded, is not 
receivable to alledge ſuch a thing foz Erroz, which did not ap- 
pear in the Retoꝛd tertified, yet to infozm the Court, he may move 
them, and they ex officio map award ſuch a Certiorari, if they 
will. Mhereupon they awarded a Certiorari , And the Bail 
certified to be well entred, andthe Jubgement was affirmed. 


Martin verſus David Boure, in the Exchequer Chamber, 
Paſch. 44 Eliz. tor. 393. 


Sſumpſit: Mbhereas Nicholas Saltar was indebted to 
Alexander Harris being at Aleppo in Spain in 283 I. 6s, 8 d. 
amounting unto 1326 Dollars called Royals of eight, monetæ 
Hiſpaniæ; And Alexander Harris agreed with the Defendant, That 
Nicholas Saltar ſhould pay unto him that 283 l. 6 8.8 d. in England, 
And that the Defendant ſhould pay unto him the value of that 
money at Aleppo in Spain, and thereupon deliver to the De- 
fendant a Bill of Exchange, requiring N. S. to pay that money 
accozdingly, in conſideration that the Plaintiff at the Defen- 
dants requeſt would deliver that Bill to the ſaid N. S. and re⸗ 
teibe ok him the laid 283 l. 6 8. 8 d. And in conſideration that 
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the Plaintiff would deliver to the (aid N. S. a Bill of Ex⸗ 
change ſigned with his hand, Secundum uſum Mercatorum, re: 
quiring the Defendant to pay to the ſaid A. S. the value of that 
283 l. 6s. 8 d. in Spaniſh money at Aleppo: And in tonſideration 
that the Plaintiff would allume to the laid N. S. that the De- 
fendant ſhould pay to the ſaid A. H. the value of the 283 l. 6 8. 
8 d. in Spaniſh money at Aleppo accozding to the laid Bill, the De⸗ 
fendant allumed that he would pay to the ſaid A. H. the value of 
the laid 283 l. 6 8.8 d. in Spaniſh money at Aleppo, prout hy the ſaid 
Bill of Exchange by the Plaintitf to be made ſhould be appoint⸗ 
ed, and alledgeth in facto, that he delivered to the laid N. S. the laid 
Bill of A. H. and received from him 283 l. 68. 8 d. to the De⸗ 
fendants uſe, and delivered unto him a Bill, ſigned with his 
hand direced to the Detendant, requeſting him to pay to the 
A. H. at Aleppo 1325 Dollars, called Royals of eight, monetæ 
Hiſpaniz 3 And that the Defendant aſſumed to the laid N. S. that 
he the Defendant would pay to the laid A. S. the ſaid 1326 Dol⸗ 
lars, called Royals of eight, monetæ Hiſpaniz , accozding to the 
ſaid Bill: And that the Defendant had not paid them, &c. 
The Defendant pleaded, Non Aſſumpſit, and it was found 
againſt him, to the Plaintiffs Damage of 300 I. and Judge- 
ment accozdingly, And Erroꝛ thereof bzought in the Exche⸗ 
quer Chamber, and afſigned. Firft, Becauſe the conſiderations 
are Executorie, which ought to be p2ecilely alledged to be per- 
fozmed attoꝛding to the agreement, and they are not perfozmed 
accozding to the agreement 3 firſt, becauſe he ought to have gi⸗ 
ven a Bill of Exchange, ſigned with his hand, Secundum uſum 


Miercatorum; And if it be not ſo, he is not bound to pay it, be⸗ 


cauſe it varies from his agreement. Secondly, becauſe his 
Aſſumpſit is, that if he gives his Bill directed to the Defendant 
to pay the value of 2831. 68. 8 d. in Spaniſh money, &c. and 
allume that the Defendant (hall pay that value of 283 l. 6s, 
8 d. in Spaniſh money, &c. That he will pay it: And he doth 
not purſue this agreement : Fo? he gives his Bill to pay 1326 
Dollars, called Royals of eight, which is not atcozding to the 
agreement 3 Foz be thereby ties himſelf to pay that kind of 
monep, and not generally, the value of 283 l. 6 8. 8 d. and lo it 
varies from the agreement, which he is not bound to perfoꝛm; 
As ik the pꝛomiſe had been, that if he gabe his Bill, Tat J 
ſhall pay the value of 100 l. in Eagliſn money, J will pay, &c. and 
he gives his Bill that J ſhall pay the 100 I. in Spur-Ropals, J 
am not bound to perkoꝛm it; Fo2 where J have election to pay it 


in any money, he ties me to pay it in that kind of money only, fo 


as he takes from me my election in what money J will pay it, 
and makes me peradventure to be at the charge of exchanging it 
into that money. Sed non allocatur, becauſe it is averred, t 
1326 Dollars, &c. to be of the value of 283 l. 68. 8 d. Therefoze 
it is all one, and ſhall not be intended that the payment of them 
in 
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in other money ſhould be pꝛejuditial unto him; wherefoze with⸗ 
out hearing any argument o2 greater deliberation, the Judge⸗ 


ment was affirmed, Note theſe Exceptions were not moved in the 


Lovelace verſus Wilcocks, Hil. 44. Eliz, rot. 802. 


—Rror in the Kings Bench of a Judgement in the Common 
Bench, the Erro2 aſſigned was foz that in Replevin of the 
taking, &c, Apud Kingſdown, The Defendant avowes, foz that 
the plate where, was holdenof him asof his Mannoꝛ of King(- 
down in the County of Kent. The iſſue was upon the Tenure 
and the veni. fac. was de vicineto de Kingſdown, But it ought 
to habe bien alſo de vicineto Manerii de Kingſdown, So; it ſhall 
be intended two places and not one; no2 that the Yano? is in 
the lame Gill: and then the vine, ought to be of both; and of 


that opinion was all the Court , wheretoze the Judgement 
was reverſed, 


\ JOte, Pophame cited a Caſe to be reſolved by all the Juſtices, 
| YAnno.16. Eliz, betwixt Sydezham and Keilaway, that where two 
conſpire to endict one falſly, and the Party is not endicted, becauſe 
the Jury had not ſufficient Evidence, but returned an Ignoramus up- 
on the Bill, no conſpiracy lies, becauſe he never was endicted nor ac- 
quitted, yet he may be endicted upon conſpiracy at the Common Law, 
for this falſe conſpiracy and miſdemeanor, which is puniſhable at the 
Common Law ; ſo if any commit Perjury, which is not puniſhable 


by the Statute of 5 Eliz. yet he may well be endicted thereof and pu- 
niſht by Fine and Impriſonment. 


Philips verſus Echard, Trin. 44. Eliz. rot. 463. 


Ebt : Upon an obligation of 300 l. againſt the Defendant, 

as Executoz of Elinor Echard, the Defendant pleads that 
his Teſtatrix was bound in a Statute of 300 l. to Paul Banning, 
and that he had but 801, of the Sobs of the Teſtatrix to (a- 
tisfie that Statute, which remained yet in its fozce, and 
not paid, Et hoc, &c. And it was hereupon demurred, and ar- 
gued by Tanfield foz the Plaintiff , andvy Stephens fo: the De- 
fendant, Gawdy and Yelverton held that it was not any Plea, 
becauſe it is not averred that the Statute was made foz Debt, 
and that the Debt is not (ſatisfied. Foz if it were made foz the 
perfozmance of Covenants, it is not reaſon it ſhould be a barr 
in Debt upon an obligation which is already due 3 And perad- 
venture the Covenants ſhall never be bzoken, fo as there never 
thall be any cauſe of Suit oꝛ Extent thereupon, But if it had 
bien made foz a true Debt, it being a Debt of Recozd, ought to be 
ſatisfied beloze an obligation, as 21 Ed.4.21, 6Ed. 4. 12. 6 Ed.6. 
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Dyer 80. Trewiniards Caſe, 28 Hen. 8. Dyer 32. & 6 Eliz. Dyer 
232. Chat Debt upon a retoꝛd ſhall be paid befoze an obligation, 
and a Debt upon an obligation which is put in Suit, befoze an 
other obligation. And in regard it Tyeth in the Defendants 
notice, fo: what cauſes that Statute was made, and not in 
the Plaintiffs knowledge, who is a ſtranger thereto, therefoze 
the Defendant on his part ought to ſhew it to excuſe himſelf 3 
otherwiſe it would be a great inconvenience to thoſe to whom 
Debts are due, to compell them to take knowledge of all Sta- 
tutes, and foꝛ what cauſes they be made: And no Debt ſhould 
be paid by an Executoz, if Statutes made fo2 the perfoz- 
mance of Covenants (and no Covenant ſhown to be bzoken ) 
ſhould be a barr to due Debts, - Wherefoze this plea without 
ſuch aberment is not god: But Fenner held, that the plea was 
good; Foz when it is averred that the Statute is in its fozce, 
and the ſumm due thereupon not paid, It is to be intended to 
be a Statute foꝛ debt, untill the contrary be ſhown; which lyes 
on the other party to ſhew. And he with Gawdy and Lelverton 
agreed, that a Statute fox perfozmance of Covenants (none of 
thein being bzoken) is no barr in debt upon an Obligation. 
And they all held, that ik an Executoꝛ pay Debts upon an Ob⸗ 
ligation befoze a Statute be bꝛoken, and afterwards a Cove- 
nant is bꝛok en, whereby Suit is upon that Statute, payment 
of the debt upon the Obligation, and that he hath no moze in 
his hands of the Teſtatozs goods, then to ſatisfie the Recovery 
in debt upon the Obligation, is a good barr againſt the Sta- 


tute. Aajournatur, abſente Popham. 
Swetman verſus Cuſh, Hill. 44 Eliz. rot. 485. 


[one Firmæ. Upon an eſpecial Verdict the Caſe was, a 
- Leaſe foz 80 pears was made upon condition, if the Leſſee, 
bis Executoꝛs oꝛ Allignes did not repair the houſe within fir 
moneths after notice and warning given, that the Leaſe ſhould 
be void. The Leſſee makes a Leale foz 10 years, the Afſignee 
of the reverſion comes to the Tenement, and gibes notice to 
Wilmere ( occupier of the houſes under the Leflee fo ten years ) 
That the houſe was detective in reparations, and ſhews where- 
in; And becauſe it was not repaired within ſix moneths alter, he 
entred, and let to the Plaintiff 3 whereupon the Defendant as 
ſervant tothe Leſſee reentred, Et ſi ſuper, &c. And after argument 
at the Barr, Popham, Fenner, and Yelverton held, That this no- 
tite to a perlon who is not intereſſed in the term, although it 
was upon the Land, is not ſuffictent : Foz he is bound under the 
pain of Foꝛfeiture to repair it after notice 3 and therefoꝛe Popham 
laid, if a Leaſe be made reſerving Rent, and if the Rent be not 
paid upon demand at any time within the year, that the Leaſe 
thall be void: Ik the Lelloꝛ _—_ it upon the Land * 
8 1 ime 


(11) 


— 


Termino Paſchæ Anno primo 


(12) 


(13) 


(14) 


time of the year. but the laſt day thereof, the Lefſ& not being 


there it is a void Demand: So if he meet the Leſſe at any time 
out of the Land, and demand his Rent, it is a void Demand al- 
ſo; But his way is to appoint the Leſſee, that ſuch a day he 
will be upon the Land and demand his Rent, and then if the 
Leſſte be not there, to pay it upon bis demand, the Leaſe is 
foꝛfeited: So here the notice at the Land not being given to 
the right perſon is void. Wherefoze abſente Gawdy, Jt was 
adjudged accozdingly. | | 


Bray verſus Grobe. 


nor of a Judgement in Treſpaſs, fo2 that the Defendant 


being an Infant, appeared by his Attozny, and not by his 
Guardian. The Defendant in the TUvit of Erroꝛ pleads in 


nullo eſt Erratum: And adjudged to be Erroz, and fo2 that cauſe 
reberſled, | 


| Wade verſus Atkinſon, in the Exchequer Chamber. 


"Rror in the Exchequer Chamber of a Judgement in the 

Kings Bench, the Erroꝛ alligned was, becauſe in Debt a- 
gainſt him as Adminiſtratoꝛ, be doth not ſhew by whom, noz by 
what Authoꝛity the Adminiration was committed, and in 
p2cof thereof he : relyedupon 38 Hen. 6.6. and Bok of Eatries 
301. Where it is ſhown by whom the adminiſtration was 
committed ; And the Pꝛothonotarp of the Common Bench cer- 
tified, that the courſe is to ſap, Cui adminiſtratio commiſſa eſt, by 
ſuch, at. whereto it was (aid, there is not any queſtion but that 
ſuch a declaration againſt an Adminiſtratoz, ſhewing by what 


_ anthozity the adminiſtration was committed unto him, is god; 


And if this clauſe were omitted, it is well enough, fo? there is 


not any reaſon the Plaintiff ſhould be infozced to ſhew by what 
authozity the Adminiſtration is committed, whereof peradven- 


turr he hath not any conuſance. But the Juſtices and Barons 
held it to be erroneous 3 Foz as well as he takes conuſance that 
he is Adminiliratoz, ſo he may take conuſance by whoſe means 
he is made Adminiſtratoꝛ. Fo2 otherwiſe he may charge him 
as Executo? 3 de ſon tort demenſe, if he be not Adminiltratoz, 
Wherefoze the Judgement was reverſed, 
r | 


Pooſter verſus Clement. 


E. ror ofa Judgement in an Aſſumpſit in the Common Bench, 


foz that the Plaintitf declares, whereas he was obliged 


in an obligation of 300 l. The Defendant aſſumed to ſave him 
harmleſs, at. And although. he were impleaded upon that 
Bond by the oblige, and recoberp had per debicam legis for- 

het mam, 
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mam & licet ſæpius requiſitus, That the Defendant had not ſaved 


him harmlels, at. The Detendant pleaded concord, and found 
againſt him, and Judgement againſt him, and now aſſigned fo? 
Erro? that the declaration was not god, becauſe it is not al- 
ledged how he impleaded him, and recovered, but generally 
implacitaſſet & recuperaſſet. Sed non allocatur ; Fo2 that is ſufft- 
cient without ſhewing the whole recozd. 


Arundel verſus Arundel. 


Rrorto reberſe a Fine lebied Hillar. 21 Eliz. The firſt Erroꝛ 

alligned was, becauſe the wzit of Covenant bare teſte 2. 
Januarii 2 1 Eliz. returnable Octab. Hillar. 2 1 Eliz. and the Dedi- 
mus poteſtatem bare teſte 3. Januar. 21 Eliz. and mentioned, 
Qood cum breve de conventione pendet, which is not ſo, becauſe 
it cannot be laid, quod pendet untill the return thereof, and 
therefoze erroneous, Sed non allocatur 3 Foz it may be well ſaid 
to be pendant immediately after the purchaſe thereof. A ſecond 
Error a\ligned was, foꝛ that the wzit of Covenant, and Dedimus 
poteſtatem are, that a Fine ſhall be de Manerio de P. and 20 
Acres of Land, and 40 s, redditus in P, and the concozd of the 
Fine is, Quod recognovit manerium & Tenementum prædicta cum 
pertinentiis eſſe Jus, &c. omitting the Rent 3 ſo it varies from 
the wait and the warrant of the Dedimus.Sed non allocatur; Foz 
as Popham ſà id, the uſual courſe of the Fine-office is, when a 
Fine is lebied of a Mannoꝛ and Rent, ik the Rent be under the va- 
lue of five pound, they never uſe to make mention thereof in the 
Fine: but if theRent anwunt to 5 l. oz moze, then they uſe to 
mention it in the conco2d of the Fine; and therefoze this Erroꝛ 


alligned was diſallowed, A third Erroꝛ was moved, becauſe the - 


Dedimus poteſtatem was made per Rogerum Manwood militem : 
And Roger Manwood who took this fine was not then a Knight, 
(foꝛ in truth this conuſance was taken by Roger Man wood in the 
Circuit in Lent⸗ vacation, and at that time he was not made 
Knight, but was only one of the Juſtices of the Common 
Bench; but afterward upon the death of Jefferies, (who was 
thief Baron) Roger Manwood was made chief Baron and 
Knighted 3 ) and koꝛ this cauſe it was ſaid, that the laid wait 
was not any warrantunto him to rake this conuſante, where- 
foze the Fine being taken by one who was not Knight, as is 
confeſſed by the pleading, (fo2 by pleading in nullo eſt erratum, 
this matter in Fa is confeſſed) it is therefoze Erroꝛ. But it 
was thereto anſwered, that this is an Erro2 directly againſt the 
Keco2d, and therefuze nat receivable 3 fo2 the Reco?d upon the 
edimus poteſtatem, is reſponſio infra nominati Rogeti Manwood 
and bis name ſubſcribed, which is intended the lame Roger 
Man wood to whom the wꝛit is directed; and it is againſt the 
Keco2d to ſay the contrary : alſo in the Entry ok the Quiens 
| C 2 ſülver, 
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ſilver. the Reco2d is, habet pacem admiſſam coram Rogero Man- 
wood milite ; {g to averr that he who tok the conuſance was 
no Knight, is expꝛelly againſt the Recozd, and againſt that 
which he did as Judge, which is not receivable : And of that 
opinion was all the Court, whoall agreed and ſeveraily delive- 
red their opinions openly, that to2 this cauſe ſuch an Erroz 
might not be aſſigned expꝛelly againſt that which he did as a 
Judge, and againſt that which is retoꝛded: and as he may not 
ſap, nul tiel Rogerus Manwood unques in rerum natura, 92 that Roger 
Man wood did not take that conuſance, ſo he cannst ſay but that 
he was à Knight: Foz it 1s recozded as a Fine taken by him; 
and as prim. Mariæ Dyer in Venner's Cafe, An Erroꝛ was not ſuf- 
ferred to be aligned that the Conuloꝛ was dead befoze the time 
of the Conuſance certified to be taken, Becauſe it is expreſly 
againſt the Judges Certificate: And 5 Mar, Dyer 163. when a 
Recozd of Niſi privs was certified in the name of a Juſtice of 
Allile, Jt cannot be adigned foz Erroz that the Judge was 
dead befoze, Foz it is againſt the Recozd, and againſt that which 
was done Judicially : So here, to averr againſt that which is 
returned on Reco2d, is not reteivable. And if it ſhould, great 
inconvenience would enſue, as well to dzaw in queſtion by ſuch 
averrment, this Fine, which was levyed twenty years ſince, 
as alſo tu queſtion any Fine which was levyed an hundꝛed years 
paſt, upon ſuch a pꝛetente, whith is not ſufferable, And rhere- 
foze Popham ſaid, There was a great difference betwixt Acts 
Miniſlerial and Acts Judicial: F92 againſt Aas which a 
Sheriff oꝛ any other Otficer doth as Miniſterial, an Aberment 
may be: but not against that which is done Judictally, 
and by one as Judge, Vide 7 H. 7. 4. & N. B. 23. And where⸗ 
as it was ſaid, that by In nullo eſt Erratum pleaded, the matter 
indeed is tonfelled, That is not ſo; But it is quaſi à Demurrer 
upon the Erroꝛ alligned;that it is not reteivable, Is it hath bien 
adjudged that where an Erroꝛ hath been alſigned, Becauſe the 
retoꝛd was that he appeared per J. S. Attornatum ſuum, where- 
as there was not any ſuch J. S. in rerum natura, In nullo eſt Er- 
ratum being pleaded thereto, Jt was held that it was not an 
Erroz to be afſigned, and that the Plea was god: Foz a De- 
murrer in Law is never a confefſion of a thing againſt the 
Reco2d, but only of that which may and with the Recozd 3 
Foꝛ otherwiſe his confeſſion would be bain, and ſhould not bind 
the Court: UWherefoze the Fine was affirmed, 


Gervaſe Molineux verſus Lacon. Hill. 44. Eliz, rot. 4-9. 


Cire facias was bꝛought in Chancery upon a Reconuſante 
there, and the parties there being at Illue, the retozd was 
ſent bither to be tryed, and being tryed and found fo2 the Plain⸗ 
riff, he had Judgement, and an Elegir here returnable 3 wyere- 
upon 


— — — —— —— — > — 


—2——— dt ned — . * 


JACOBI Regis in Banco Regis, 


—— —— oo—_ 


13 


upon divers lands were extended and offered by the Sheriff to 
be deivered to the party accozding to the Extent; which the 
Plaintit refuſed befoze the Sheritt, becauſe they were to high, 
and p2ayed that the Extendozs might return them: and the 
Sheriff returned all this matter: and at the day of the return 
of the Writ, the Plaintiff came hither and pꝛayed that the Ex⸗ 
tendoꝛs might retain the Lands, and that he might have execu⸗ 
tion of their lands accozding to the Statute of Acton Burnel, 
and whether he thould have it o2 no, was much debated, And 
a caſe was thewn ex libr. Bendlow. 4. & 5. Phil & Mariæ. There: 
in it is ſet down to be reſolved by all the Juſtices, that upon an 
execution upon a reconuſance foꝛ debt, if the land be extended to 
high, the Plaintiff may pꝛap that the Extendoꝛs may retain. ac. 
as well as upon an extent upon a Statute Merchant oz ſtaple, 
And that it is within the Equity of the Statute of Acton Burnel : 
But in a Scir. fac. upon Bail, and Recovery and Execution there- 
upon, it is otherwiſe 3. and of that opinion were all the Court 
here. And that the Plaintiff had time enough upon the return of 
the TUrit to pꝛay it, wherefoze it was awarded that the Exten⸗ 


doꝛs ſhould have the Land at that Rate, and that they ſhould pay 


the debt. 21 Ed. 3. 21. Plowd. Comment, 83. 
Philips verſus Rice Hugre. 


Rror of a Judgement in audita querila in the Common Bench (17 


upon a Statute of 300 1, wherein Hugre made his furmiſe, 
that there was an Indenture of defeaſance, ik he paid annually 
foz ſix years 50 l. to one John Buſb at the Feaſt of St. Michael 
at ſuch a plate in S. that the Statute ſhould be void, and averred 
the Statute to be made to the uſe of the laid John Buſh, and that 
be tendꝛed at every ol the laid Feaſts the laid 50. l. at the ſaid 
plate. and that John Buſh was not there to demand oꝛ to receive it: 
The Defendant pleads proteſtando, That the Plaintiff non obtu- 
lit at every of the ſaid Feaſts, 4c. Pro placito idem John Buſh dicit 
Quod ipſe at ſuch a Feaſt was there to receive it, and none was 
there to pay it abſque hoc That he tendꝛed it at the ſaid day, at. 
And thereupon the Plaintiff demurred, and ſhewed foz cauſe, 
Foz that the Defendant laid, he was there ready to rceive it, 
which was contrary to that which the Plaintiff atfirmed, i lo he 
ought to have concluded his Plea, Et de hoc ponit ſe ſuper pa- 
trim. and not with a Travers. And after argument, fo2 that 
the Plea of the Defendant was no Plea ( foz it was pro pla- 
cito idem John Buſh dicit, where it ought to have bien Idem Ricius 
dicit, So there is no Plea at all foz the Defendant, but by a 
Granger, Therefoze ) it was adjudged fo? the Plaintiff, That 
he thould be diſcharged of the Execution 3 and hereupon Erroz 
was bzought and afligned, Foz that theſe wozds Idem Jobannes 


Buſh were void wozds, and are well amendable, and that the 
| Plaintiff 
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Plaintiff had not aſſigned it foꝛ cauſe of Demurrer, ac. But the 
Court reſolvedthat it was not amendable, becauſe it is the ſub- 
ance of the Plea, and not the miſpziſion of a woꝛd only: So 
as there is not any Plea at all. Secondly., Jt was reſolved 
here, that although John Bufn was a ſtranger to the reconuſance, 
pet fozaſmuch as it is averred to be made to his uſe, he ought 
at his peril to be ready at the plate every dap to receive it: 
Otherwiſe, the reconuſance is not fozfeited when the other doth 
not tender it. Thirdly, the ſurmiſe that John Buſh was not 
there to re2eibe it, although he doth not lay that he nec aliquis 
alius ex parte ſua was there to reteibe it, is good enough; Foz it 
ought to come on the other part, if any other were there to re⸗ 
ceive it. Fourthly, whereas he ſhews, that he at one of the days 
was ready and offered to pay it, and the ſaid John Buſh was 
not there ad exigendum & recipiendum ( fo the copulative Et 
made the demand material, which needed not) yet the ſurmiſe 
was god. Foz the matter is, whether he tendzed o2 not; 


wherefoze not withſtanding thele exceptions the judgement was 
affirmed, 


* 


(18) Emorandum, It was reſolved this Term upon conference with all 
the Juſtices and Barons at Serjeants-Inn, that informations exhi- 
bited for the Queen herſelf, as of Intruſiun, or upon any ſtatute or 
otherwiſe, and informations for the Queen and party upon any Pe- 

nal Law, although the proceedings there have been to iſſue or ver- 
dict: yet they be all diſcontinued & fire die by the Queens Demiſe : 
But the [nformations themſelves remain as a record for the King, and 

new proceſs may be awarded thereupon to compel the parties to an- , 

ſwer thereto de nov: and ſo it is of informations for the Queen and N 

party 3 the Information it ſelf ſhall ſtand, but all proceedings there | 

upon are determined. Nor be they holpen by the Statute of 1 Fd. 

6. cap. 7. But if they ſhould be altogether determined then, per- 

adventure the Action were utterly loft , becauſe the time wherein it 

ought to be purſued is expired : Therefore to avoid that wiſchief,the 

Law hath been taken to be, that the Information it ſelf ſhall ſtand : 

and ſo bath the practice been in the Exchequer and Kings Bench, as 

appears by the Preſidents of both Courts, the Records whereof they 

had cauſed to be ſearched: So it is of Endictments wherein the pro- 

ceedings have been to iſſue, or depend in Proceſs , and although the 

Iſſue in them be tryed, no Judgement being given thereupon (unleſs 

it bein caſe of Treaſon or Felony, which being tryed ſhall be aided 

by the Statute of 1 Ed. 6.) All proceedings in them are determined: 
But the Endictments themſelves ſhall ſtand, and new Proceſs be 

awarded, and the parties anſwer and plead de nove. But an original 

Writ brought by the Queen as a Quare Impedit, or the like, ſhall 

abate utterly by the Queens Demiie, becauſe the Action is brought 


in her name only: And it cannot be ſued by the now King, the 
Writ being abated. 


4 


Drury 
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Drury verſas Kent. Hill. 45. Eliz. rot. 1132. 


REA upon a ſpecial Uerdict. The caſe was ſuch, A man (19) 
I pꝛeſcribes to have common appurtenant to the mannoz of B. 
foz all his beaſts Levant and Couchant upon it: pe grants 
this Common to A. Whether this grant were god 02 no, was 
the QAueſtion; And adjudged, that he could not grant it ober, 
fo2 he hath it Quaſi Sub modo, viz. Foz the beaſts Levant, &c. 
No moze then Eſtowers to be burſt in an houle certain e: Blit 
common appurtenant foz beaſts certain may be granted ober. 
Wherefoze it was adjudged; ur ſupra, * \' E. — 
Robinſon verfus Robinſon; n 


Ebt as Executoz of I. S. The Dekendant Peay Que 
Auter ſoit, he bꝛought an Action as Adminiſtratoz of I. S 
fo2 this debt, and was therein barred „ Judgement, 8. cxo- Au 
auera, and the truth was, that he and another were made 
Executozs , and he not knowing thereof; took Adminilt 
tion , and bzought Debt as Admimnitträtö: , And ir wa 
pleaded in abatement, that another was made Exeentoz; w 
had p2oved the Mill and Avininiſtrey,* And upon this Wien 
was barred: And nom he having pzoved- the Mul, and 
the other being dead , had bzought this Action as Exerutys, 
and the Dekendant pleaded again} him the fozmer Barr, 
and it was adjudged, that it was no Bar: foz although once 
a Bar in aperſonal Acton is a Bar perpetual,That is to be un⸗ 
derficed when it is a Bar to the Right; But here it was not 
any Bar. But by the miſconceiving of his Action, the Action 
abated: UWherefoze it is not any Bar in a new Action. And it 
was adjudged accozdingly. | 
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" Emorandum, That this Term the Juſtices ſate upon the Fri- 


* 
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Lwhen it happens in any day of the Term beſides the firſt day 

It is no Dies Juridicus: But becauſe it fell the next day after 
Corpus Chriſti day, 3nd byg the expreſs words of the Statute, the 
Term is appointed to begin as a full Term the next day after Corpus 
lriſli day. The Juſtices by the expreſs words of the Statute are to 


fit the ſame day; and K ep the Secondary ſaid, that he knew it to hap- 


pen once before in bis time. And it was ſo reſolved. 

F . . 35 IL 9 
. TOte;: Propter peſiilentiam, which greatly increafed,in London and 

| 2. er, The Term was adjourned the day of 0F4bs Trinita- 

t unto Tres Trinitatis by Writ of Adjouramear, and the Juſtices ſate 

all the Firſt day of 0Fab, Trinitatu, and upon the Monday which was 

be day of Tres Trinituis, and ſo unto the end of che Term » Which 


was Die Mercuri. 


i 
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vas about London and Weſtminſter) was adjourned untill Menſe 
' A Michaelis to Weſtminſter, And at the ſame day was adjourned 
. - again unto Craſtino Martini to Minton, and the firſt day of 
Craſtino was Dies Sabbati, at which day the Eſſoyns of the Kings Bench 
and Common Bench were kept; but nothing more done in any of the 
Courts, and but one Juſtice of every Bench ſate, viz. Telverton for 


Mr This Term ( in regard of the great Plague which 


(1) 


the Kings Bencb, and Marberton for the Common Bench. And upon 


Monday following, being the third day from the ſaid return, Popham 
and relvertox (ate in the Kings Bench, and not any of the Juſtices of 
the Common Bench ſate in that Court, becauſe they conceived they 
were not to ſit untill the quarto die poſt. For all their proceſs are re- 
turnable at the Common dayes 3 but in the Kings bench, the proceſs 
are returnable de die in diem. And in the Chancery, the Lord Chan- 


* 


cellor ſate upon the Monday. 


The Lady Ruſſels Caſe. 


LNdictment fo2 the Lady Ruſſell againſt dibers Servants ok 


, the Loꝛd Admiral upon the Statute of 8 H. 6. Foz that 
the late Queen by her Letters Patents under the great Seal 
reciting, whereas lhe had by her Letters Patents, Anno 23 Keg- 
ni ſui, granted to one Rich. Beak the office of the Cuſtody 
of the Caſtle of Dunnington, with all pzofits thereto apper- 
taining, and an Annual Fee foz the exerciſing thereof, habendum 
fo2 his life: and had granted unto her the reverſion of that of- 


fice ko: her life poſt mortem, Surrender, oz -Foxfeiture, ac. 


That Richard Beake died ſuch a Day at H. inthe County of Buck. 
and_that ſhe afterwards exerciſed that office, and the. Defen- 


dant with fo:ce expelled her and.dilleiſed her of that office, at. 


Dibers Exteptions were taken to this Endtament. Firſt, be⸗ 
taule the Jury find the death of Beak in another County, which 
they ought not to da; foꝛ they ought not to find things done in 


another County, but it is void therein, and then the death of 


B. is not found, and, (o the hath not any title: And although 
they might have found. his death without expzelling any place, 
this finding as it is now is void. And to this opinion the Ju- 


ſtites ſtemed to ineline, but as { gave not any reſolution therein. 


Secondly. 
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Secondly , fo2 that a Feme cannot have this office of the 
cuſtody of a Caſtle, becauſe it appertains to the warr , and is 
to be executed by men only, Sed non allocatur, Becaule it is 
granted unto her to be exerciſed per ſe vel Depatatum ſuum. And 
it doth not appear to be a Caſtle of war, but may be a pꝛivate 
houſe. Thirdly , becauſe the Endiament is, that the Quben, 
(reciting that ſhe had granted it foz life) granted the reverſion 
thereof3 And it is not aberred, that the Muten granted it foz like, 
atherwiſe the grant had not bien good, and ſo no title ſhewn:And 
to that opinion all rhe Court inclined, Fourthly, that an En- 
diu ment upon the Statute of 8H. 6, lies not fo2 ſuch an of- 
fire 3 But there ugh to habe bien a Diſſeiſin alledged of the 

Tenant bf the Freehold of the Þouſe 3 But the Court delivered 

not anpvpinion therein: And the Caſe of the Lady Ruſſel then 
appea ted to be, rhat ſhe having the office granted unto her of the 
tultody ok the Caſtle with all ons, at. And the Loꝛd Ad⸗ 
mital having rhe inherirante of the houſe granted unto him, 
The Lotd Admiral ſent his Servants with bis Stuff to the 
houſe, intending to uſe the houſe, and the Lady Ruſlels Ser- 
vants denyed them to enter, pzetending that the Lady Ruſſel was 
to have the uſe anddiſpoſing thereof during her life; Which was 
allebged to be a fozfeiture of the office : And to that opinion in- 
clined all the Court, if ſurh a diſturbance had bien by the Lady 
Ruſſels Servants at her tommand 3 but if the Servants did it 
on their own head, it is otherwiſe, And therefoze Popham 
ſaid, it was ſo reſolved in the Caſe of the Lozd Arundel foz the 
tuſtodp of None · ſuch houſe which was granted to Sir Edward 
Carden, who denped the Lozd Arundel, who had the Inheritante, 


to tome there to inhabit: And it was reſolved to be a fozfet- 
ture. | 


Boſden verſus Sir John Thinn. 


ſſumpſit 3 Whereas the Defendant requeſted the Plaintiff 
Leto give his credit foꝛ two Tunn of Mine ko one Roberts, 
to one Fludd, amounting to 50 l. he thereupon gave his Bond 
of 1c01, foꝛ the papment of that 501. and fo2 the non-payment 
thereof was ſued, andenfozcedto pay 70l. and ſhewing this to 
the Dekendant, That the Defendant in confideratione præmiſſorum 
aſſumed unto him to pay the ſaid 701, ſuch a dap, and he had not 
paid it, After non Aſſumpſit pleaded, and found foꝛ the Plaintitf: 
It was ſaid, that this pzomiſe is not ſufficent, in regard it is 


upon a consideration paſt. But the Court held, becauſe Roberts 


upon the Plaintiffs undertaking at the Defendants requeſt, 


had credit given him byFludd ; And that the Plaintiff =_ 
m⸗ 


in Banco Regis. 


ä 222 * i. i... 4 w—_—_ 


damnified by reaſon thereof, -which in conſcience the De- 


kendant ought to ſatisfie : That the conſideration is lutfi⸗ 
Plat 11 not palied : Wherefoze it was adjudged fo? the 
aintif, 


Sir Olive Leigh and Sir Matthew Brown 
verſus Batgany. 


—eſpaſs: Foz entring into their lands, whereof they were 
joyntenants, with a Continuando fo divers dayes ; The 
parties were at iſſue 3 Sir Matthew Brown was Hain: Jt was 
moved, whether the entire Bill ſhould abate, oz that the Action 
ſhould ſurvide t betauſe they were Joyntenants, and ſo the Trel⸗ 
aſs to be puniſhed by the lurvivoz. Foz if two Joyntenants 
defendants, and the one dies : Jt is clear that the Action is 
not gone; foꝛ the Action in it ſelf. is joynt andſeberal; and ſoof 
an Abowyy in a Replevin, his death ſhall not abate the Action, 
But all the Court held, that in this Caſe the Action was gone: 
Fo on the Plaintiffs part if one die, all the Mrit oz Bill ſhall 
gbate, unleſs it be in Caſe of neceſſity, as in 4 Quatre impedir, 
where the ſix moneths peradbenture might be paſſed, ſoas if the 
Bill ſhould abatez the Action failed: So of Audita Querela by 
two; The death of the one ſhall not abate the ute, becaule it is 
in diſcharge, at. Wherefoze, 4c. 


Sir William Fitz-Williams Caſe. 


Ndictment upon the Statute of 8 Hen. 6. againſt Sir 
William Fitz-Williams and divers of his Servants : Fo 
that they ſuch a day and year apud D. intraverunt in unum meſſu- 
agium exiſtens Liberum Tenementum cujuſdam Joh. Firz-Williams 
Armig. & ipſum a Lbero Tenemento (uo inde injuſte & (ine Judicio 
difſefiverunt, & ipſum {ic inde expulſum extra poſſeſſionem inde 
vi & armis ac manu forti extratenuerunt, & alia, &c. The firli 
exception Foz that it is alledged Quod intraverunt, and it is not 
ſaid pacifice, as the uſual courſe is, where the Endiament is foz- 
cible Detainer 5 Foz otyerwiſe it map be that the Entry was 
alſo with fozce, which ought to be mentioned certainly. And eve- 
ry Endictment ought to be ſo certain that there ought not to be 
any ambiguity therein, which is the reaſon that an Endictment 
alwayes mentions the Entry to be either pacifice 02 foꝛteably, 
as the Caſe is, otherwiſe it is not god ; and of that opinion 
were Gawdy and Yelverton : Fo - ought tobe — 
| 2 ang 


(4) 
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and certain in ebery point, and ſhall not be taken by intendment; 
As Endiament, Furatus ef unymequum; although that cannot be 
but Felony, vet becauſe it wants the woꝛd Felonice, it is ill: So 
an Endictment, Quod rapuit & carnaliter cognovit talem puel lam 
contra voluntarem ſuam, without ſaping Felonice, is ill: So ati 
Endictment, Quod Felonice & ex malitia ſua præcogitata occidit 
ſuch an one, without laying Mardravit, is no Endiument of mur- 
der, although thoſe Woꝛds tas mount, Wherefoze, gc, But Poptam 
and Fenner held, that the Endictment was geod enough, foꝛ the En⸗ 
dictment map be upon this Statute, upon both bꝛanches thereof, 
fo the Entring with fozce; and Detaining with koꝛte, oꝛ upon any 
of them by it felfz Chen when the Endiament mentions that he 
entred generally; it hall never be intended to be with .fozce.. un; 
lels it be ſhe wn; And an Endiament which chargeth any with 
a Text, ought to be pꝛetile in the point of charging the o ence 02 
Ton, às in the Caſes befoze put. But where the Endictment is 
not to charge him foz his entry, but foꝛ his foꝛteable Detaining 
only, it is god enough, foz nofozce ſhall be intended unlels pꝛe⸗ 
tiſely alledged. And although Enditt ments ule to mention that 
he entred peateably, it thall--not be intended, but that without 
thole woꝛds it may be god enough when it is not to charge him 
withany ome Entry. 72 Hoo tf oottan 4 
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Harebotle verſus Placock. 


Jectiona Firmz, of Land and a Colepit in the ſame land, 
the Defendant pleaded: Not Guilcy „ and found again 


L him, and now moved in Arreſt ok Judgement that the 


Detlaration was not good, foz he cannot demand the 
Land it ſelf, anda Colepit in the lame Land: kfoz that is bis 
petitum: Allo the Ven. fac. was awarded to the Coꝛonoꝛs, upon 
ſurmiſe that the Leſſoꝛ was lervant to the Sheriff, which was 
alledged to be no pꝛintipal challenge, and then the Writ is not 
well awarded, and it is not atded by the Statute of 32 H. 8. 
Thirdly, becauſe the Jurozs had taken meat and dzink be oe 
their Uerdict given, which is certified upon the Poſtea, but not 
eramined at whoſe charge, which the Court ſaid would make 
a: great ditference 3 Foz if it were at the coſt of the party foz 
whom they gave their Uerdic, it will make the Uerdic void 3 
But if it were at their own coſts, it is only. fineable, and the 
Uerdict good. But foz the firl} point, they held it to be good, 
becauſe it is a perſonal Action, and he demands nothing certain- 
ly, Foz the ſecond point, they much doubted whether it were a 


pꝛintipal challenge oznot 3 and if it were not, whether it were 


holpen by the Statute ; But Coke the Kings fAttozney who 
was of Counſel with the Dekendant) laid, that in 27 Eliz. in 
Packingrons Caſe it was reſolved, That it was not a pꝛintipal 
challenge; and that the Ven. fac. awarded to the Coꝛonoꝛs was 
ill, andnot aided by the Statute : but the Court doubted, whe- 
ther there were any ſuch pꝛeſident. And J know, that in Spi- 
cers Caſe it was reſolbed otherwiſe, and Judgement giben foz 
the Plaintiff, notwithſtanding this exception. Therefozethe 
Court not being reſolved in this point, adviſed the parties to 
begin de novo, and to have a new tryal; whirh was done accozd- 
ingly, Vid. Dy. 7. 367. | . 


Tutteſham verſus Roberts. 


F Rror of g Judgement in the Common Benth. The Caſe was 
dich: An Ejectione Firmæ was bought of 30. acr. terr. 5. acr. 
acl, &c. in Cleyton : Upon Not guilty pleaded a ſpecial Uerdict 

was 
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was found, tyat one Biſhop was ſeiſed of the Land in the decla- 
ration mentioned, and of five Acres of Land in Cuckfreldy ca[- 
led Wellcroft : And that the Lands in the declaration, and the 
ſaid Crofr, were called by the name of Heſelands, and had bien 
uſually together occupied as one farm, and that he being lo 
ſeiſed3 made his Mill in this manner; As concerning the diſpo- 
ſition of all my Lands and Rents, &c. be deviſed inter alia, All 
thoſe his Lands and Tenements, lying in the Pariſh of Cxckfieid called 
Heſelands, to his wife for life, and after her deceaſe, that it ſhall re- 
main to John his Son and bis Heirs, And after divers other clau- 
ſes, Þe Wills 3 Thar if John dye without iſſue , Heſelands ſhall 
remain to his three Daughters. in Fee. The ſole queſiion was, 
whether by this clauſe, All the Lands called Meſe/and-, being an 
entire farm, extending into Cleyron (which is the Land now in 
queſtion ) and into Cuckfield alſo , ſhall paſs : oz only that 
which is in Ceckfield, Popham, Gawdy and Yelverton held, that 
the Daughters ſhould take none of the Lands in Cleyton, and 
that only (0 much of Heſelands as extended into Cuckfield 
ſhould pale f62 Jobs by rhe Deviſe hath clearly nothing but that 
which is in Cuckfield; Fo2 the Deviſe to the Feme, is of the 
Lands in the Pariſh of Cock field called Heſelands ; which 
pafſeth nothing but that which is in the Pariſh of Cuckfietd, 
it being firf} named. And if the wozd had bien of all his 
Lands called Heſelands in the Pariſh of Cuckfield 3 and part of 
Heſelands is in Cuckfield, and part in Cleyton; nothing had 
pafſed but that which is in Cuckfield. As if a man hath the 
Manno of Date, in Dale and Sale, and grants his Mannoz of 
Dale in Dale, nothing in Sale ſhall paſs. And the wozds being, 
It ſhall remain to John and his Heirs, That is, that which was 
dedifed befoze tothe Feme 3 And where the wozds are, If Joh 
dye without Iſſue; that Heſelands (hall remain to his Daughters; 
That is, ſuch part of Heſelands as was devifed to John: And 
hereby the eftate of John is by Implitation converted into 
an eftate tarl; And the remainder of that eftate is to the 
Daughters, and no moꝛe. Fenner and Williams to the Con- 
trary, becauſe the Mill is, As concerning the diſpoſition of all his 
Lands: And in all the Mill there is not any dilpoſition of Hefe- 
lands in Cleyton, and all his other lands in every place are 
difpoſed, Wherefoze , it ſhall be intended by the all claufe 
that he meant to difpoſe them, at. Alſo, He gave Heſelands to his 
three Daughters, whith is to be intended, that he gave all Heſelands 
amongſt them, giving them nothing moze, in all the Mill, fox 
their advancement , but five Acres. Allo it is after divers 
other clauſes betwirr rhe effate deviſed ro John, and both not 
follow it immediately, And Williams ſaid, it ſhould rather be 
confirued! that the fir Deviſe to John being in Fi; this ſe- 
cond Deviſe of Heſelands ſhould be a Deviſe unto him of the 
reſidue 
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refidue of Heſelands in tail with a remainder to the Daughters: 
Then that it ſhouldbe ſaid to be altogether omitted, and noDe- 
vile thereof to the Daughters; But notwithRanding the other 
thite Jultices held their fozmer opinion, Et Adjournatur. Af⸗ 
terwards in Trin. ſecundo Jac. Jt was mobed again, and then 
adjudged that the Land did not paſs to the Daughters: And the 
fir} Judgement giben fo2 the Daughters was reverſed. 
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Counteſs of Arundel verſus Steere. 


„ Raeſpaſs, fo2 cutting down of Tries, &c. The 
Diekendant juſtifies by pzeſcription to have 
3% Eſtovers, Fo2 that he was ſeiſed in Fe of luch 

Rl 78). an houſe andland; and peeſcribed to have Eſto- 
vers fo2 the repairing of the (aid houſes, o2 foz 
the building of new upon the ſaid Land, and 
—juſtiftes fo making reparations of a Bake- 


houſe, ac. And it was thereupon Demurred; Becauſe it was 


alledged that the Cuſtome is unreaſdnable to take Eſtovers to 
build new houſes. But all the Court (beſides Williams) held 
that it was a god pzeſcription 3: Foz one may grant ſuch Eſto- 
vers at this dap, and by the ſame 'reaſon there may be a pꝛe⸗ 
ſcription foz them. But Williams held that the pꝛeltription is 
not good; Fo2 it ought' to be reaſonable and uſual, which is to 
repair ancient houſes, but not to build new 3 Foz then he may 
cut down all the wed and deſtroy it. But notwithſtanding it 
was adjudged fo? the Defendant, *— bf 


4 _ ws 


Barnes verſus Wotlich. Mich. 43. & 44. 


Eliz. rot, 3548. 
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ASS Querela in Chanitery to-avo! | 
"\ tute of 200 l. And afedges the Statute of 37 H. 8. & 13. 
Eliz. of Uſury; And that after the Statute viz. 27 April 41 Eliz. 

There was a tommunitarion ern the PlaintiFand Defen- 
dant; That the Defendant ſhould tend him 1001. foz a year, 


and that it was then cozruptly * betwixt them, that the 


Plaintitf 


oid Exetutiun upon a Sta ⸗ 


a” 


(1) 


(2) 


＋ 
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Plaintitf ſhould pay unto him 10 l. fon the tozbearance thereof, 
viz. Upon the firſt of Novemb. next following 5 l. and upon the 


firſt of May then next following other 5 l. And ſhoulo enter into a 


bond of 20 1. foz the payment of that 10 l. 'acrozdinglp.: And 
that he accozding to that agrement Tent an 100 l. 27 April 
41 Eliz. 1599. and took that Statute of 2col, faz the Repay- 
ment thereof, 1 Maii, 1600. and tok Bond of 20 l. fo2 the 
Payment of 10 l. accozdingly 3 which is above the rate allow- 
ed by the Statutes, and ſo void. The-Defendant pleaded, 
that it was not cozruptly agreed to take (ſuch a Bond, ac. 
whereupon they were at Jflue 3 And by Mictimvs out of Chancery, 
it came hither ta ve tryed, and bn Niſi prius in London being 


found foz the Plaintitf, it was now moved, That notwithſtand⸗ 


ing this verdict, Judgment ſhould be koz the Defendant, Foz, this 
ſurmiſe is not ſufficient to avoid the Statutes. Foz the Uſury 
agreed to be taken, is no moze than the Statutes permit, 
and extieds not the rate of 10 l. per 10c1, fo: the year, whereby 


to avaid the Aſſurance. And herein, tbe Caſe is no moze, but 
that ſuch a man lends an 100 l. fo2 a year, and agrees to give 


16502 it, to he payed halt yearly, whether that be Uſury within 
the Statutes. And Fenner and Velverton held that it was. 
Foz when he lends it faz one Intire pear, he ought ta foꝛzbear his 
intereſt fo2 a pear, other wie be doth not lend it foz n year : 
And then the ather payed moze than he ought by the Statute. 
But if he contrac ta lend ſoꝛ halt a year, he may reſerve his in- 
tereſt accozding to that rate, 9c, But Popham, Gawdy and Wil- 
liams held, that it is not any other Uſury. than what the Sta- 
tutes tolerate: Foz the Statutes be, that he ſhall nat receive 2 
take above that rate; And here he doch not take any maze, Foz 
when he hath fozbgzn hig money faz halk g year, and the otber 
bath the uſe ol his money, gz that time he ſhall receive of him 
5:1, ſa he dath not receive more from him koꝛ the year than 10 l. 
And it is an uſual courſe if one lends 10ol, foz à year, and 
takes Land in moꝛtgage of the value of 10 l. per annum, to re- 
ceive. the annual profits eberp day, And it is not any Uſury, 
becauſe he reteiveth in the whole year no moze than 10 l. only. 
So ik he takes a grant of a rent-tharge, payable quarterly, it 
is not any Uſury above the Statute : (And Coke Attozny Ge- 
neral laid, that he knew it o he adjudged accozdingly. ) But if 
he had agred to take his money foz the fozbearance inſtantly 
when he lent it, That had made the allurance void 3 Foz then 
he had not lent the entire lumm foz one year, and the other had 
not had the Tſe af his money accopding. to the intention of the 
Law. And Willams ſail, That he knew upon this difference 
it harh bien Lo reſolved, of late time, Wherefoze it was ad- 


judged fo2 the Defendant; Quod Queregs. nihil capiat per brev. And 
Stephens ſaid, de was 06G 


adjudged accqmaoglye. fo gol 3 


JACOBI Regis in Banco Regis. 


Sir John Thornel verſas Lafſels. Hill, 43. Eliz. rot, 619. 


Reſpaſs, Quare Clauſum fregit, 8 Maii, 43 Eliz. of a cloſe cal: 
led the Head-land in the Over-Inge in Sturton, averiis depa- 
ſcendo, viz. Equis, bobus, vaccis, continuando uſq; 25. Junii fol- 
lowing; The Defendant pleads Quoad vi & armis, not guilty + 
Quoad Reſiduum tranſgreſſionis 3 Quod locus vocat. the Over-Inge 
continet in ſe 1000. acr, prati 5 and that he is ſeiſed in te of the 
mannoꝛ of Sturton, And that he, and all whole eſtate, ac. habe had 
time whereof, at. in the Over-Inge, paſture foz two geldings 
ebery year from the firſt of May untill the graſs there grown be 
cut and made into hay, as to his mannoꝛ afozeſaid appertaining. 
And juſtifies the putting in of the two Geldings to uſe the Pa⸗ 
ſturage, and their continuance there untill the 20 Juni Anno 
ſupra dio. And Avers that the Graſs was not cut down and 
made into hay untill the fozeſaid 20 of June, And it was there- 
upon Demurred, and moved, Firſt, that this pzeſcription is not 
ed to claim it in name of Paſturage 3 Alſo he claims it as ap- 
purtenant to the mannoz, and he doth not ſap, that the Geldings 
were levant and couchant upon the mano? 3 alſo the preſcrip- 


tion is unreaſonable, to habe Geldings going in landing graſs, - 


untill hay made: Foz by their debzuiſtng and defiling the graſs, 
it can never thereby be made into hay. Sed non allocatur. Foz 
being in ſogreat a quantity of Land, the going of two Geld- 
ings cannot Defoul oz Debzuiſe it: but that hay may well be 
made thereof, And it may be claimed by the name of paſturage, 
and without any Averment, that they were levant and 
couchant, at. But it was then moved, that the Plea was not 
good in the manner thereof. Firſt, becauſe the Action is bzought 
fo2 Treſpaſs, Cum Equis, bobus, vaccis, &c. And he juſhifies foz 
 twoÞozfes, and ſpeaks nothing of the Reſidue; ſo the Plea is 
ill in all. Secondly, the Treſpaſs is alledged, 8 Mai 43 Eli. 


with a continuando unto the 25 of June; and he juſtifies from 


the eighth of May unto the fozeſaid 20 day of June, ſo he ſpeaks 
nothing of the four laſt dayes. Thirdly, he claims this paſtu⸗ 
rage from the manno2 of Sturton, and doth not ſhew in what 
County this manno2 lyes. And theſe were faults incurable. 
Wherefoze it was adjudged foz the Plaintiff, 


Mackworth verſus Shipward. Mich. 44. & 45. 
Eliz. rot. 32. 


8 The Defendant made conuſance as Baplitf to the 
\ Lozd Berkley fo2 a Reliet due unto htm 3 whereupon it was 
Demurred. The Caſe was ſuch, A Tenant of the Muten, who 
held ol her by Service ofkknighthod in capite held alſo other lands 
of the Lozd Berkley by Service, and dyed, * | 

2 ithin 


(3) 


(4) 
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(5) 


within age, and in Mard to the Muten, as well fo the one land 
as loꝛ the otber by her Pzerogative : The heir at full age ſues 
Livery, afterward the Lozd Berkley diſtrains fo2 Relief; 
And whether he ſhall pay Relief foz thoſe Lands which 
were in Ward, was the Mueſtion 3 And after divers argu- 
ments at the Bar it was reſolved that he ſhould · pay Re- 
lief 3 Foz although this Land was in Mard, pet the Lozy 
bad not the benefit of the TUarvſhip : wheretoze it is all one fo 
bim as if he had dyed, his Þeir of full age. And the Loꝛd is 
to babe the Wardlhip oꝛ Relief, as a pꝛofit riſing from his ſer- 
vice 3 And although Litt. ſaith, that the Lo2d ſhall have Re- 
lief, where the Tenant dies, his Þetr of full age; yet that doth 
not exclude him to have the benefit thereof, when the Tenant 
dies, his heir within age, where he cannot have the benefit of 
the Wardſhip. But Popham ſaid, that if in ſuch Caſe where 
tbe. Tenant dies, his peir within age, the Loꝛd refuſerh the 
Wlardſhip 3 there peradventure, becauſe it is his own Act. he 
ſhall not have Relief, Vid. 26. H.8. 8. 13. H. 7. 15. 24. Ed. 3.24; 
3y: Ed. 3. Relief 1. Stanf. fol. 9. Brack. fol. 85. Old N. B. 93. 
Wherefoze it was adjudged fox the Defendant, Afterwards 
it was mobed upon the Stat. 21 H. 8. cap. 19. Whether the 
Defendant, (fo: whom the Judgment was given) thould have 
Coſts and Damages. Foz the Statute gives it upon Abowzies 
fo2 Rents, Cuſtoms o2 Services, o2 Damage Feſant. And this 
relief is not any Service, but a Flower of the Serbice, and 
thall go to the Executoꝛs. And it hath been reſolved, that in 
Avawzy fo? an amertement the Defendant ſhall not habe Coſte, 
Popham, upon a diſtreſs foꝛ an harriat there is not any queſtion 
but Coſts ſhall be payed. But foz the other point, becauſe the pꝛin⸗ 
cipal caſe was adjudged upon a new point, and they not then ſa- 
tisfied whether in this caſe Coſts were allowable 3 They adviſed 
the Defendant to take his Judgement fo2 the Relief, the Plaintiff 
offering it in Court, and to Releaſe his Damages and Colts. 
Mhich was done accozdingly, 


Hudſon verſus Banks, Paſch. 44. Eliz. rot. 482. 


E Rror ofa Judgment in Debt in the Common Bench. The firſt 
Erxroꝛ àuigned was, Becauſe upon the Ven. fac. one Randol 
Sewel was returned: and the Diſtringas was Randol Sewel; and 
the Sheriff upon this returned Rannus Sewel, who was ſwozn. 
Sed non allocatur, Foz the Court ſhall intend Randol and Rannus 
to de both one perſon, and that it is his name bꝛiefly waitten, 
Another Erroz alligned, becauſe Robt. Vaux de Ulcon was re⸗ 
turned upon the Ven. fac. & Diſtringas. Et idem Robt. Vaux pro 
defectu Juratorum comparuit, is returned and twoꝛn upon the 
Tales de circumſtantibus, which was confeſſed by the In nullo eſt 
Erratum pleaded, But the Court (Gaudy & Fenner abſentibus) 


held 
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held it to be no Erroꝛ. Fo2 it is contrary to the Recozd 3 Foz it 
ſhall be intended ſeveral perſons, and not one and the lame: And 
although in nulloeſt Errarum be pleated, That is not any con- 
kellion, but Quaſi a Demurrer, becauſe it is not an Erroz al⸗ 
ſignable. And Williams denyed the Caſe which was cited at 
the Bar, viz. That if a Juroz be 774 by challenge, and after- 
wards tryes the matter, Jt is not aſſignable fo2 Erro2, be- 
cauſe it thall not be intended to be one and the ſame perſon, but 
ſeveral perſons 3 and he thall be eſtopped to ſay the contrary, 
Vid. 12. H. 4, Et Hill. 32. Eliz. betwirt Hungate and Hamond. 
Ind afterwards the Judgement was affirmed. 


Counteſs of Rutland verſus Earl de Rutland. 


1 Pon evidence to a Jury it was held by all the Court, and 
ſo delivered foz Law to the Juryz That if there be an 
Indenture fo2 the levying a fine to ſuch perſons, befoze ſuch a 
time, to ſuch Ales, and the Fine be levied to the lame perſons 
within the ſame time, It ſhall be tothe lame Uſesz And no aver⸗ 
ment can be to the contrary, unleſs it be by other matter in wꝛi⸗ 
ting. But if a fine be levied to other perſons, o2 at another 
time after, it may well be aberred by Parol to be to other Uſes, 
Fo2 in the firſt caſe the Jndenture is directoꝛp to the Fine, and in 


the other caſe it is but Evidence, 
Ognel verſus Rindol. 


Udita Querela was bꝛought to avoid Execution of a Judge- 

Ament, and ſurmiſed, that afrer the Judgement he had payed 
the entire Summ. Popham, ſuch lurmiſe is not any lurmile to 
avoid a Judgement, upon a bare payment, without wꝛiting, oꝛ 
other matter of Evidence, no moze than it is any Plea, to bar 
an Execution, demanded by Fieri fac. or Scire fac. Tanfield Ser⸗ 
jeant, Jt was ruled in this Court betwixt Malins and the Lady 
Hawkins, That it was a good ſurmile in an Audita Querela ta 
avoid Execution of a Judgement: Foꝛ it is nat only a Sute in 
Law but in Equity alla. And it is as a Commitlion to exa⸗ 
mine the cauſe ; Foz it is not reaſon that if the money be ſatiſ- 
fied, he ſhould lie in Execution. And lo held all the Court (be- 
ſides Popham,)that it was a good ſurmile in this caſe; whereup⸗ 


on he was let to Bail. 
Powel verſus Peacock. Hill. 45. Eliz. rot. 1 56. 


Reſpaſs, Foz cutting down of Elme⸗tries, bꝛought by the 
Lozd of a Mannoꝛ: The Defendant juſtifies as Copy- 
bolder fo2 life, Foz that Infra Manerium, uſitatum fuit a tempore, 


8c. To cut down and carry away at their pleaſure any ous 
grow⸗ 


(6) 


(7) 


(8) 
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growing upon the ſaid Tenements , and ſhews that he was 
Tenant foz life, ac. And it was thereupon demurred, and the 
greater part held the cuſiom to be unreaſonable that a Copy- 
bolder for life ſhould cut down Timber-trees , which by In⸗ 
tendment had not their growth in his time; and by that means, 
the ſuccieding Copyholder ſhould not have any fo2 his uſe to re- 
pair his houſe. But becauſe it was pleaded Quod Quilibet te- 
nens cuſtumarius of any Cuſtomary Tenement, at. And be doth 
not ſay de Auel Eſtate, It was held to be to large and unrea- 
ſonable foꝛ any one who hath but foꝛ a moneth, oꝛ at will that he 
might, by that cuſtome cur down tries, And was therefoze ad- 
judged fo2 the Plaintiff, 
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Termiao Trinitatis, Anno primo JaCcoBI Regis in 
_ + © Banco Regis, 


Auncelme verſas Auncelme. 


| Reſpaſs upon. à ſpetial verdict : The Caſe was; A Copy⸗ 
bolder in Fie ſurrendzed to the uſe of Martha his wife foz 
life, Remainder to Matthew his younger Son in Fee, and 

died: Martha was admitted, but Matthew refuſed to be ad- 


mitted during the life of Martha; Afterward Matthew, without 


other admittance, ſurrendꝛed to the uſe of the Plaintiff, in the life 

of Martha, who was admitted accozdingly : Matthew and 
Martha died; and the Son of Matthew pzocures himſelf to be ad- 
mitted, and enters, claiming the Land. And whether his En- 
try was congeable, was the queſtion : becauſe Matthew lurren⸗ 
dꝛed befoze admittante. Popham, Fenner and Yelverton ( cæte- 
ris abſentibus) held, that this admittance of the Feme was an 
admittance ot him in remainder, without any other admittance. 
Foz the Feme, being admitted to the particular Eſtate, the re- 
ma inder depends thereupan,and veſts without other admittance; 
Foz they make but one Eſtaͤte: Mherefoze they reſolved foz the 
Plaintiff, But by reaſon of an imperfection in the verdict, no 
Judgement was given: Foz they found Quoad percel Tenemento- 
rum, this ſpetial matter, but they did not ſhew what Parcel; and 
they found nothing fo2 the reftdue : Wherefoze the Uerdia was 
held to be ill fo2 both, anda Ven. fac. de novoawarded. 


Sir Edward Clere werſus Parker. 


i Þis Caſe was now moved again (Vid.Paich.44.Eliz. ) and 
1 - adjudged upon the matter in law, foz the Defendant in the 
wat-of Exroz, that the firſt Judgement ſhould be affirmed and 
Coke Aitpznep General being pꝛelent, ſaid, that Huſſeys Cale in 
the Exchecuer after argument was adjudged accoxdingly 3 that 
it ſhould not Enure by way of De vile, but as a limitation upon 


the fozmer feoffement. Poꝛ otherwiſe the Mill ſhould be utter- 


ly void. 

3 Andre ys verſus the Lord Cromwell. 

J" Nditmeor upon the Statute 8 Hen. 6. againſt the L028 
Cromsel and others of his Servants 3 Foz that they 16 July 

44 Eliz. vi & armis & mapu forti diſſeſiverunt præfatum Edward An- 


drews 


(3) 


* 
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(5) 


(6) 


drews of ſuch Lands, at. Et adhuc extra tenent eundem Edvardum 
Andrews contra pacem dictæ nuper Reginæ Elizab. The Endict- 
ment being found at Lent Alliles primo Jacobi Regis, The firſt 
exception was taken by Serjeant Harvy Junior, foꝛ that the En- 
dictment is diſſeſiverunt, and it doth not lap Expulerunt, as the 
common fozm is; but all the Court beld it to be well enough; 
Fo: Diſleiſin implyes Expulſion; and it is ſufficient to ground 
an Endictment, and there may be cauſe fo2 this Endictment 3 foꝛ 
he in Reverſion oz Lell foꝛ years is expulſed, Secondly, be- 
cauſe it alledged Qaod adhoc detinet, which is a Tors, and yet it is 
not laid, Contra pacem Domini Regis: But it was held to be well 
enough; Foꝛ the Detayner may be without fozce and not againſt 
the peace: Uherefoze the Endiament was good, and reſtitu⸗ 
tion was awarded thereupon, + | 


Barnes verſus Conſtantine. 


\ £0 upon the Cale: Foz that he p2ocured him to be En- 
2 dined as a Common Barretoꝛ befoze J. S. and J. D. Ju⸗ 
ſtites of the Peace 3 Nec non ad diverſas Felonias, &c. audiend. & 
terminand. aſſignat. And that he was acquitted ; The Defendant 
demands ojey of the Recozd, which is entred in bac verbi; where- 
in they are mentioned as Juſtices of the Peate only, whereupon 
the Defendant demurred: Becauſe it appears, that it is not the 
ſame Reco2d whereof he now counts: And of that opinion was 
Williams, But all the other Juſtites e contra,Vecauſe the Juſtices 
of Peace have authozity to enquire and hear it, without any 
ſpecial commiſſion of oye/ and Terminer; and their commiſſions are 


equal to that purpoſe 3 and therefoze all one, and no failer of Re- 
©02d, pions _ nie 


Dawbeney verſal Banneſter. 


Ebt: Upon an obligation in the Common Bench. The De- 

fendant tonkeſt the Action, and Erroꝛ was bꝛought upon that 
Judgement, becaule in the Declaration it is not ſatd bic in curia 
prolata. And it was held to be a fault in Matter, and not of Fozm 
only 3 and notwithſtanding the Action confeſſed, might well be 
aſſigned foꝛ Erroz, And foz this cauſe, and by reaſon of a viſtonti⸗ 
nuance, it was reverſed, Vid. 18. Ed. 4.16 © 


Ellis verſus Warnes Paſch. 1. ac. rot. 5 n 1.2601 


Ebt : Upon an obligation of 200 l. The Defendant pleads 
the Statute of 37 Hen. 8. and 13 Eliz. of Gſury, in avoid: 
ance of the Bond, and ſhews that he was endebted to one Alder 
in 100 l. and agreed with him - fo2 the: fozbearanre of that 


100 l. foꝛ à pear, that he would give unto him 30 l. and make a 


Bond 


r ; 
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Bond to Alder of 60 l. foꝛ the payment of the ſaid 30 l. and foꝛ 
the payment of the 100 l. pꝛintipal. Me and Alder entred into 
this Bond of 200 l. to the Plaintiff. So it being made upon 
this uſurious and toꝛrupt contract, is void, Et hoc, &c. The 
Plaintiff ſaith, that Alder was truly and juſtly endebted unto 
him 1col; and that foꝛ the payment of this juſt Debt of 100 l. 
be and the Defendant entred this Bond to the Plaintiff; and 
that he was not knowing and pꝛivy to any cozrupt agreement 
betwixt the Defendant and Alder, Et hoc, &c. and it was here- 
upon Demurred. Tavfie!d Serjeant, foz the Defendant moved, 
that the Replication was not good, becauſe he doth not deny the 
toꝛrupt agriement alledged in the Barr; but by Nient dedire 
confeſs it; And although he were not pꝛiby to the toꝛrupt agree: 
ment, it is void 3 foꝛ otherwiſe it would bga pꝛadite foꝛ every 
uſerer to avoid the Statutes. Foz he wouſd alwayes be juſtly 
endebted in the pꝛintipal ſumm, and would contract foꝛ the uſu- 
ry money in his own name, and take the afſurance of it to him: 
elk; but to be allured of the pzincipal, he would'cauſe the 
Bond to be made to one to whom he is juſtly endebted, who 
ſhould not know of the Bargains between them: And ſo by 
ſuch pꝛactite they would eſcape out of the Statute of 13 Eliz. 
Wl herefoze this Bond being made upon lſuch cozrupt agriement, 
is void, at. Gawdy, Yelverton and Williams held, that the Repli⸗ 
cation is good; Foꝛ inaſmuch as it is averredthat it was made 
unto him koꝛ a true and juſt Debt, and that he was not knowing 
02 pꝛiby to any toꝛrupt agreement between them, it is not reaſon 
he ſhould be delayed of his due Debt. Fo2 as on the one fide it 
may be ſaid to be the means to defraud the Statute: So on 
the other fide, it may be a greater miſchief to a true Creditoz, 
when he ſhall take ſecurity by Bond, with Sureties foꝛ his mo- 
ney, if it ſhould be examined whether there were any cozrupt 
agreement betwixt his Creditoz and his Sureties., whereof 
be cannot by intendment have any conuſance3 and it would be a 
means to draw in queſtion every Debt, and to puniſh one who 
is not pꝛiby to any corrupt agreement; Wherefoze it being con- 
feſſed by Demurrer, that this Bond was made unto him foz a 


true Debt, and that he was not pziby to any cozrupt agreement 


between them, the Bond is good, otherwiſe there might be great 
pꝛejudite to true Creditozs. Fo2 peradventure, upon the ma⸗ 


king the Bond, he delivered up his ancient Bond 3: oꝛ if his Debt 


were by tontrad, by the taking that Bond his Debt ſhould be 
gone: Wherefoze, at. Fenner doubted thereof, becauſe it being 
grounded upon cozruption, is altogether ill. And every one 
is to take hird to his afſurance-at his peril. Popham was ab- 
ſent : Wherefoze the other thꝛie adjudged it fo2 the Plaintiff. 


F 55 Maſon 
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Maſon verſas Chambers. 


(7) Pon a ſpecial Uerdic, the Caſe was fuch 3 The Pꝛioꝛ of 
A Wonbridge let the Tythes of Cozn and pay of the Recozy 
of Loppington, by Inbenture to J. S. fo: 40 years, rendꝛing 41. 
per annum at the Annunciation and Sa int Michael. The Lellie 
tobenants to bzing the Rent to the Pꝛioꝛs houſe, the Pꝛioꝛ 
and Covent covenant to abate him 20 d. at ebery day ok pa y⸗ 
ment, in reſpec of the Poztage, Afterward the Leier payed 
alwayes 3 l. 16 8. 8 d. and retained 3 s. 4d. The Pꝛioꝛie be- 
ing difſolved, the Quien made a Leaſe to the Plaintitf of the 
Kenozy of Loppingcon, and of all the Tythes thereto -appertain- | 
ing: And of all Melluages, Lands, Tenements and Þeredi- 
taments in the tenure oz occupation of the ſaid J. S. Sub annuali 
reditu 3 l. 16 8. 8d; habendum. If no Leaſe be in eſſe from 
the Date of the Patent fo2 21 pears, and if any Leaſe be in eſſe 
of the Renozy o2 any part thereof, then from the end of that 
Leaſe foꝛ 21 years 3 and afterwards ſells the Rectozy, without 
mentioning this Leaſe to the Defendant 2: And whether this 
ſecond Leaſe were god oꝛ not, was the queſtion, Firſt, it was 
moved whether this Covenant to abate and dedud 20 d. upon 
ebery day of payment, being by the ſame Jndenture, be ſuch a 
defalcation of the Rent, as that it may be (aid to be in tenura 
J. S. under the Rent of 3 l. 16 8. 8 d. And all the Court reſolved 
that it was not 3 foꝛ the Rent reſerved is 4 l. and the other part 
is but a mier Cobenant, and no alteration ofthe Kent. Secondly, 
whether this Leale being of the Recnozp of Loppington and all , 
Tythes thereto appertaining (which is as it were a viſtinc ſen- | 
tente by it leit) and the woꝛds after Ac omnia Meſſuagia, Terras j 
Tenementa, &c. in tenura, &c. ſub annuali reditu 21, 16 g. & d. : 
whether thele wozds ſub annuali reditu referr to all pꝛetedent, 
02 only tu the laſt woꝛds, and if this miſpziiton of the Rent ſhall 
make all void: Gawdy held, that the wozds at the firſt were di⸗ 
Ginct by themſelbes, and ſufficient to paſs the Renozy : Which is 
a thing known, andthe Rent referrs not to thoſe things which 
were certain befoze, but only to the laſt wozbs 5 Therefore it is 
good endugh. But all the other Juſtices held, that by reaſon 
of this milpꝛiſion of the Kent, the Leaſe is void; Popham, mil⸗ 
pzifion of the Rent o2 ofthe value, in ſome Caſes ſhall make the 
Leaſe void, in ſome not; as if the Quien ſhould let the Man⸗ 
noꝛ of D. Quod quidem Manerium is of the annual value of 
ql. where it is let foꝛ ſuch a Kent, and the Rent oz Ualue is 
milrerited, yet the leaſe is god, becauſe there is a certainty be⸗ 
foze, and the Addition of Quod quidem, &c. is not material. 
But if lhe lets the Mannoꝛ of D. of the annual Rent of 4 1. 
which is intended to be of ſuch a value, and is let at a greater 
Rent, oz appears upon Kecozd to be of a greater value, it 
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entred foz the Defendant, The Plaintitf thin mobed 


Alderley and Alderley this Term, in Debt upon an obligation 
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is void, becauſe in the firſt Caſe ſhe. intended to paſs the Man⸗ 
nos, and the addition of the Quod quidem, &c. is but to add an⸗ 
other certainty: But when it is in one ſentence, That it is of ſuch 
a value, andthat in tali parte; Jer intent appears, not to grant 
a thing above ſuch a value. And therefoze it is otherwiſe, This 
Leaſe aiſo is not good, becauſe it is habendum, if no Leaſe be in 
eſſe, immediately; and ik à Leaſe be in eſſe, from the time of the 
end of ſucha Leaſe: And here there is a Leaſe in eſſe of part of 
the Kecozy,viz of the Cozn and ap: So all is not out of Leaſe; 
noꝛ all is not in Leaſe; and therefoze void foz this cauſe; Mhere⸗ 
foze, &c. But no Judgement was given, becauſeupon the Courts 
motion the parties agreed. „ {45 hed FG 


Philips verſa: Echard Ante fol. 


” TT 
4 i 


Defendants plea was good. Fo2 when heaverrs, that the 
Statute is in its kozce , and the money not paid, it is good 
enough prima facie, until the contrary be ſhown ; and it ſhall be 
intended fo be made fo2 a juſt Debt, and he who will take ad⸗ 
vantage of the contrary, ought ( and it is fitteſt fozhim ) to 
ſhew it: Wherefoze Kule was giben, that Judgement ſhould be 


2 Cauſe being moved again, the Court refolved tbat the 


there was not any continuance entred upon the Roll, 110 
therefoze- pꝛayed it might be diſcontinued. But the Court taid, 
that the Plaintiff could not diſcontinue it without the Courts 
direction, and that the Defendant might. well continue it, being 
foꝛ his advantage : TWherefoze they appointed the continuances 
to be entred acco2dingly 3 Foz otherwife in every Caſe when a 
matter is bzought to argument upon Demurretr;;the Plaintiff 
ſeeing the opinion of the Court to intline again} him, will taule 
a diſcontinuance to be entred 3 which ought not to be in the 
lame Term it is argued. And note, that in a Caſe betwirt 


upon Demurrer; the Caſe being; argued, the: opinion of 
Court was againſt the Plaintick, and rule giben that.Judge- 
ment ſhauld be entred kor the Defendant. And the Plaintif 
pzayed that he might be Monſujted z and betauſe he had the 
ſame Term appeared and argued by his-Councel; and hadpzayed 


Judgement, he could not be nonſuited the lame Cem. 
Sir Percival Willoughby venus Egerton. Hill. 43. Eliz. rot. 670, | 


SES EO 1TH | 
Rror of a Judgement in Cheſter in Formdone. The firſt Er- 
L. ro; aſſigned, becauſe the parties being at Iſſue, a Ven. fac. 
was awarbed to the Sheriff, and afterwards upon Entry, 
Quod vicecomes non milit breve , a Ven. facias was pꝛayed and 
awarded to the Coꝛoners; wry ought not to be; Foz being 
2 


once 


(8) 


(9 
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(10) 


(11) 


(12) 


- once awarded to the Sheriff, the Plaintiff hath admitted him 


to. be a perſon qualified to make the Return; and the ſame She- 
riff not being removed, he cannot without cauſe, ſince Ariſen, 
pꝛay a Ven. fac. to the Coꝛoners 3 Wherefoze this award of the 
Ven. fac, to the Cozoners is Erroz: But becauſe. that being a- 
warded upon the Koll is but as a continuance, and there was 
not any Ven. fac. taken fozth, and it is but matter of fozm to 
make ſuch a continuance, therefoze it was held to be well 
enough, 22 Ed. 4 3. Dyer 344. 357. 14 Hen. 7. 6. & 19. 29 Ed. 
3. 14. 11 Hen. 7. rot. 29. A ſecond Erro2 afſigned, becauſe it ap- 
pears by the Retoꝛd, that upon the Ven. fac. returned, the Te- 
nant made Default, and Judgement Entred 2 Ideo conſideratum 


eſt quod Petens recuperet ſeiſinam: and he doth not ſap, Ideo recupe- 


ret per defaltam, as it ought to be where the Judgement is by De- 
kault. But the Court held, that it was well enough 3 Foz when 
the Retoꝛd mentions, that the Tenant made Default 3 and it is 
Ideo Querens recuperet ſeiſinam: Jt is upon the matter a Judge- 


meet upon Default, and the Pꝛeüdents are both ways. Where: 


Joyner verſus Lambert. 


A Reſpaſs. The Caſe was: Lozd ofa Banno? ſeiſeth a Copy: 
1 bold without cauſe, and grants it to another in Fi, The 
Geantee dies ſetſed, and his peir is admitted; The firſt Copy: 
holder dies, his heit enters, and lurrenders to the uſe of a 
ranger, Whether his entry was god oz no was the Mue- 
ſtion. And it was reſolved, That a deſcent of a Copy-holder 
thallinot take away the Entryof another Copy-holder who hath 
right; Secondly, That the Þeir entring without Admiſſion, 
his Entry is lawful, and being in, his ſurrender is god. 


Hull verſa $bard-Brook. Br 
P „ ien | | | 
-xReſpaſs. Upon a fpectal Uervia the Caſe was; A Copy: 
1 » bolder furrenders upon condition, and afterwards by his 
Died releaſeth-the condition; whether it were god without 
ſurrender was the Queſtion: And reſolved that it was; Foz pzo- 


8 2. 


perly a Right oz conditiun tannot be given oz determined by ſur- 
render, but by releaſe : And lo it was reſolved in the Caſe of 
Kite and Quinton. Wherefoze it was adjudged atcoꝛdingly. 


Fareleys Caſe. | 


dy 30s Jo + 1 1 DT GN 
JRobibicion. It was held by all the Court, That if a Cs- 
7) :-ppbolder makes a Leale fo2 years of Land whereof'g 
Feme by Cuſtonie is to have her wizows Eſtate; the ſhall not 
avoid theLeale, unleſs there ve an eſpecial Cuſtome to avoid it: 
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Foz he comes under the Cuſtom, and by the Loꝛds licence as 
well as the Feme. And this Caſe depended befoze the Coun- 
cel of the arches of Wales, They giving ozders there againſt 
the Leſſee fo2 the Feme 3 anda Pꝛohibition was granted to ay 


the Execution of thoſe oꝛders. 

Emorandum, That by Command from the King, All the Juftices 
Mo Bgld wich divers of the Nobility, vis. The Lord El- 
leſmere Lord Chancellor, The Earl of Dorſet Lord Treaſurer, Viſcount 
Craubourn Principal Secretary, The Earl of Nottingham Lord Admi- 
ral, The Earls of Northumberland, Worceſter, Dewon and Northampton, 
The Lords Zouch, Burghley & Knowles, The Chancellor of the Dutchy, 
The Arch-biſhop of Canterbury, The Biſhop of Londen, Popbam 
Chief Juſtice, Bruce Maſter of the Rolls, Auderſon, Gamay, Walmeſtey, 
Fenner, Kingſmil, Warberton, Savel, Daniel, Telvertonand Snigg, were 
aſſembled in the Star-Chamber, where the Lord Chancellor after 2 
long Speech made by him concerning Juſtices of Peace, and his Ex- 
hortation to the Juſtices of Aſſiſe, and a diſcourſe concerning Papiſts 
and Puritans, Declaring how they both were diſturbers of the State, 
and that the King intending to ſuppreſs them, and to have the Laws 
put in Execution againſt them; Demanded of the Juſtices their Re- 
ſolutions in three things. Firſt, whether che Deprivation of Puritan 
Miniſters by the High Commiſſioners, for refuſing to conform them- 
ſelves to the Ceremonies appointed by the laſt Canons was Lawful ? 
Wo hereto all the Juſtices anſwered, That they had conferred thereof 
before, and held it to be Lawful, Becauſe the King hath the Supream 
Ecclefiaſtical power, which he hath delegated to the Commiſſioners, 
whereby they had che power of Deprivation by the Canon- Law of 
the Realm. And the Statute of 1 Eliz, which appoints Commiſ- 
ſioners to be made by the Queen, doth not confer any new power, but 
explain and declare the ancient power. And therefore they held 
it clear, That the King without Parliament might make Orders and 
Conſtitutions for the Government of the Clergie, and might deprive 
them if they obeyed nor. And ſo the Commiſſoners might de- 
prive them. But they could not make any conſtitutions without the 
King: And the divulging of ſuch Ordinances by Proclamation is a 


moſt gracious Admonition ; And for as much as they have refufedto 


obey, they are Lawfully deprived by che Comiſſioners ex Officio, 
without Libel Et ore tenus convocati. Secondly, whether a Prohibi- 
tion be grantable againſt the Commiſſioners upon the Statute of 
2 H. 5. if chey do not deliver the copy of the libel to the party; 
Whereto they all anſwered, That that Statute is intended where the 
Eccleſiaſtical Judge proceeds ex officio & ore tenus. Thirdly, whe- 
ther it were an offence puniſhable, and what puniſhment they deſer- 
ved, who framed Petitions and collected a multitude of hands thereto, 
to prefer to the King in a publick]cauſe,as the Puritans had done, with 
an Intimation to the King, That if he denyed their ſute, many thous 
ſands of his Subjects would be diſcontented? Wbereto all the Juſtices 


anſwer- 


(13) 
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anſwered, That it was an offence fineable at diſcretion, and very near 
to Treaſon and Felony in the puniſhment. For they tended to the rai- 
ſing of Sedition, Rebellion and diſcontent among the people: To 
which Reſolution all the Lords agreed. And then many of the 
Lords declared, That ſome of the Puritans had raiſed a falſe Rumor of 
the King, how he intended to grant a toleration to Papiſts: Which 
offence the Juſtices conceived to be heinouſly finable by the Rules 
of the Common Law, either in the Kings Bench, or by the King and 
bis Conncel 3 or now fince the Statute of 3 H. 7. in the Star- Chamber. 
And the Lords ſeverally declared how the King was diſcontented 
with the ſaid falſe Rumor, and had made but the day before a prote- 
Ration unto them, that he never intended it, and that he would 
ſpend the laſt drop of blood in his body before he would do it; and 
prayed: that beforeany of his Iſſue ſhould maintain any other Reli- 
gion than what he truly proſeſſed and maintained, that God would 
take them out of the worlc. 
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Eliz. Coupledike verſa⸗ Heſter Coupledike. 


Fi Aa Judgement in Derinue in the Common Benith, 


The firſt Erto2 was, . becauſe in a Wait of Detinde 
bzought it was rety nab e, Mic.44. & 45 Eliz. and therein 
the Plaintiff was Nontuited: Notwithſtanding in Hil. 45. 


Eliz. pe declared and pzocfeded ta Judgement without a new 


Dginal 3 This being alligned, and in Nullo eſt erratum pl 


eas 
ded, it was now alledged Ore tenas, That it was but a miſpzt- 
fion 3 Foz the Nonſuit was entred in Brownlows Office, where- 
as the Jmparlance was in Scottons Office (1 
of the Pzothonotaries ) So there was. qu any 


Monſuite in rei 
veritate. Sed non allocatur. Foz the Conrt doth not take any 
Conuſance of ſuch diſtinction of Offices: And it is but one en- 
tire Recozd. A ſecond Erro2 aſſigned, was, Foz that the Mrit 
ſuppoſeth a Deteiner de una domo vocar. a Bee-houſe, which can- 


not be, that a Detinue ſhouldlieofan houſe. Wherefoze it was 
Reverſed, 


Kellan verſus-Manesby. 


Ction foz woꝛds. Foz that 1 January 45 Eliz. in præſentia & 
Amd quamplurimorum Subditorum Domini 7 7 be ſpake 
thele wozds of the Plaintiff, Thou art a Thief, and haſt ſtoln of 
corn. After Uerdic it was moved in Arreſt of Judgement, That 
the Declaration is not god, becauſe the ſpeaking is alledgeb to 
be 45 Eliz. in przſentia Subditorum Domini Regis, who peradvben- 


ture none of them underſtood thoſe wozbs, and otherwile it is 
not any llander: Sed non allocatur. Foz thoſe woꝛds be but of 


foꝛm in a Declaration, and not material, if they had been altoge* 
ther left out. And it ſhall not be intended, but rhat they well 
underſtood the wozds. Secondly, that the Declaration be 
ſpake thoſe wozds of the Plaintiff, Thou, ac. appearsto be ill; 
Foz they be ſpoken to the Plaintiff, and not of the Plaintiff, 
Sed non allocatur. Foz being ſpoken to the Plaintiff, they art 
ſpoken of him, and are all one. Thirdly, it was moved that 
foz theſe wozds an Action lies not; becauſe it map be, he ſtole his 
ſtanding cozn, which is not Felony, hoz Cauſe of Action 3 As ik 
he bab ſaid, Thou art a Thief, for thou haſt ſtoln my Apples, an 
Acion lies not 3 Fo it ſhall be intended of Apples growing. But 

it 


o was another 


(1) 


(20 
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(3) 


@.3 


(5 


it was beld that the wozds were Actionable 3 fo ſtealing Coro; i is 
intended reaped Cozn, and in the wont tenſe, ANNE it 
was adjudged (02 the Plaintiff, | 6-28 8 4 OY, 


| Southb; es Caſe in the Cour of Wards. 


Jote, * before Popham, Anderſon and — ng Chief 

Baron, Adliſtants of the Court of Wards, This Cafe was 
moved: One Robr. Southbee ſetſed in Fee of Land holden in capite 
of the annual value of 1601. in confideration gf gf-qbe marriage 
of Marmaduke his third Son, with 1[abel Newton, onveys part 
ew „Cat the value of 101, per ann.) to the Uſe. of laben the 

of his Son foz life ), remainder to the on Marmaduke 
Son fo? life., remainder to the Þcirs of the h dy of the ad 


A a remainder ko the right Þeirs of the Lad M. the 


Akter Wärd Robt.;;Sobtkbie the Father dyed ſefſed of 4 
üe: And 1 S TLivery, And afterwards Marma gabe 
D, . Label his Feme ſurvived him , his Son being 


the 
within ade, The Auelſtton was, whether he hall in Mard fo2 
his Body, living the moth 15 tenant. fo2 life: And it was re⸗ 


lolved by them and by Pepper the Surveper, and Heskor the At⸗ 
tomep, that he thall be in Mard, by the Ecultß of the Sta⸗ 


tute of 32 H. 8. where two purchaſe to chem and the heirs of the 


one, and he who hath the inheritance dies, his heir hall be in 
Ward, So where the limitation is 10 the one fo life, and the 
remainder to änother in Fi, he hall be in Ward by the Equity 
of this Statute, And Popham ſaid it was lo relolved in the 
Caſe of one Wiſcman, Vi. Dyer 172. & 257. 


Ear] of Rutlapds Caſe in the Court of W ards. 


1Ore, That at the lame time it was reſolved by them i in the 
Earl of Rutlands Caſe:There Tenant koꝛ life;RKemainder in 
TailÞe in Remainder in Tail levies a Fine to the tenant fozlife 
and her husband,upon a Concetht renemeara,8&c. tu the ſaid Baron 
and Feme koz the life of the Feme, and dyes after P2oclama- 
tions; That it was not any Diſcontinnance oꝛ Bar of the en- 


tail, but during the life of the tenant foz life; no2 is it any Bar, oz 


alteration of the Entail after that eſtate determined, 
Witliam Houſes Caſc in the Court of Wards. 


'TOte, At the ſame time it was alſo reſolved by them in the 
Caſe of one William Houſe ; That where a Mandamus iffy: 
ed. after the death of William Houſe, Fo2 that it was found that 
he died leiled in Fee of ſuch. Lands in N. fed de quo vel de qui- 
bus tenentur. &c. Ignorant; Where a Melius inquirendum idlued, 
reciting the ſeifin found and the dying ſeiſed. Sed de quo _ de 
T quibus 
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quibus, & per quæ ſervitia tenentur ignorant: So in the recital adds, 
Et per quæ ſervitia, moze than is in the Inquiſition. And upon 
this Writ the leiſin is found as befoze, Sed de quo vel de quibus, 
vel per quæ ſervitia tenentur ignorant. And whether the Melius 
inquirendum be void by reaſon of this miſrecital, oꝛ not, oꝛ whe⸗ 
ther it be god to entitle the King to the Wardlhip, was the 
Queſtion. And it was reſolved by them all; That this double 
Ignoramus was ſuffictent to entitle the King: And that it was 


not any miſrecital 3 Foz when they find, that de quo vel de quibus 


tenentur ignorant; And it is not found, by what ſervices, it is 


thereby implyed, That per que ſervitia ignorant: Sq it is god 


enough: And if it were not to be lo intended, yet it is good 


enough, fo2 the miſrecital is of a thing not material, Uhere⸗ 


foze, tC, Vid. 2. H. 7» 


Baudes Caſe, Hill. 1 Jac. rot. 11. 


HaAude was Endiced upon the Statute 8 H. 6. in this 


manner, Ad Seſſum Pacis, &c. Per Sacramentum 12 Juratorum 
extitit præſentatum, quod Willielmus Baude nuper de Moſton juxta 
Tutbury in comitat. Derbie Clericum primo Julii, &c. Vi & armis in 
unum meſſuagium exiſtens the Aitaridge Þouſe in Moſton prædict. 
ad tunc exiſtens liberum tenementum Henrici Trickett, Uicar there, 
intravit, & ipſum Henricum vi & armis ac manu forti expulit & diſſei- 
ſivir, &c. The firſt Exception was, and that it was ſaid per Sa- 
cramentum 12, &c. And he doth not ſay proborum & legalium ho- 
minum, Sed non allocatur; Foz they ſhall be ſo intended unleſs 
the Contrary be ſhown, Vid. 11. H. 4. 41. Et Paſch. 42.Eliz. Ha- 
monds Caſe. Secondly, foꝛ that it doth not appear in what Coun- 
ty Marſton is: Fo2 the woꝛds in Comitat. Derby refer to Tutbury. 
But it was held by Popham, that they (hall be intended one en⸗ 
tire name: But Gawdy e contra therein. But they all held that 
although they be ſeberal names, yet in che County of Derby ſhall 
be referred to them both. Thirdly, becauſe it is not ſhewn when 
the Expulſion was, fo2 they want the uſual wozds, Ad tunc & 
ididem. So it is not certain, As in s Ed. 6. Dyer 69. Endictment, 
that ſuch a day and year Inſultum fecit, & cum quodam gladio feloni- 
ouſment percuſſit, &c. Betaule it is not ſaid Ad tunc & ibidem, It 
was ruled to be ill. So here. But Gawdy laid, That the rea⸗ 
ſon there is, Becauſe the offences are of ſeveral natures, 
viz. The Alſault, being a treſpaſs alone 3 But in an Endia⸗ 
ment of Treſpaſs, as here, it isotherwile 3 So in a Declaratt- 
on. Mhereupon Rule was giben that it was good, and Reſti⸗ 
tution was awarded. 


G Hall 


— 


42 Termino Michaelis Anno ſecundo 
Hall verſus Fetty place. Paſch. 2. Jac. rot, 292. 
(7) YRohibirion, Fo? Tythes; Whereas he was ſetiſed in Fir 


of 3. acres of Medow infra parochiam de Sunning; And that 
within the ſaid Parilh there is ſuch a Cuſtom, That every one 


ſeiſed of any Medow within the ſame Pariſh have uſed Time 


whereof, at. To cut down the graſs upon fuch a Medow 
growing at their pzoper Colts, and the laid graſs to Ted 
and ſhake abzoad, and the ſaid graſs ſo diſperſed and caff 
abzoad, to gather into weoks and windzows, and to put into 
ſmall Cocks: Er poſt primam circumlationem inde, The tenth 
Cock inde to ſet fo2th fo: the Parſon, o2 his Fermer, in la⸗ 
tisfaction of all Tythes, as well of the firſt Mowth as of the 
later Bowth of that Medow fo2 the ſame year : Which the 
Parſon, dt. Had uſed to accept, ac. And alledgeth in facto, 
That he did ſo, in ſuch a year 3 and that the Defendant ſued 
him koz Tythes of the later Mowth, ac. And hereupon the 
Defendant Demurred: And it was moved foz the Dekendant; 
That this pꝛelcription was not god: becauſe there is no 
moꝛe given to the Parſon than he ought to have 3 Foz by giving 
-unto him the tenth Cock, it is that, which the Law appoints; and 
therefoze cannot be retompente foꝛ another thing: Foz the tenth 
of the hay of the firſt Mowth cannot be ſatisfacion foꝛ the tenth 
of the after Wowth, But becauſe it was alledged, that he at 
his own colts had Tedded and ſhaken it abzoad, and gathered 
it into weoks and windꝛows, and made it into little Cocks, and 
ſo was at à greater labour and charge than the Law appoints, 
and the Parſon hath benefit by the ſaid labour 3 Jt is a god 
cauſe of diſcharge: And a pꝛeſident was ſhown, Paſch. 37. Eliz. 
rot. 284. in this Court betwirt Awbrey and Johnſon, Parſon of 
Bargbfield in Comit. Berkſhire , where it was ſurmiſed, That 
every inhabitant there had uſed to cut down the graſs in the 


Medows at the firſt Mowth, and at his colts to make it into 


Jay, and to let foꝛth the tenth cock of Þay in ſatisfaction of the 
hay coming as well of the firſt Yowth as of the later. And 
it was adjudged to be a god bar ko the Tythes of the later 
Mowth: which was held to be all one with this Caſe in Mue- 
(ion, And Popham (aid, he had known it to be reſolved, That 
of right, without any ſpecial Cuſtom alledged, Mo Tythes 
thall be payed for Pap of the later Mowth 3 Foz the Rule in 
our Law is, that Tythes ſhall be payed Ex annuatis renovanti- 
bus ſimul & ſemel. TUherefoze without view of any pꝛeſidents, 


oꝛ hearing argument therein, they agreed, That the Pꝛohibition 
ſhould ſtand. 


Gerard 
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Gerrard verſus Holland, 


Ction Sur le Caſe. Foz that the Defendant apud W. ſpake 
/ \theſe wozds of the Plaintiff. Thou art a Thief. The 
Defendant Jullifies: Foz that at D. within the ſame Coun⸗ 
ty the Plaintick ſtole two ſheep. The Plaintiff ſaith, De ſo 
tort Demeſe, &c. And iflue being thereupon joyned, Ven. fac. was 
awarded cam de W. quam de D. When the Juſtification was 
made, and found fo2 the Plaintiff and adjudged fo2 him; and 
Erroz thereof bzought and aligned, Becauſe the Ven. fac. 
ought to have bien from D. only where the Jfſue was, and not 
from both places. Sed non allocatur. Foz although it might 
have been well awarded from D. only, yet being awarded 
from both it is well enough , becauſe both matters are to be 
enquired ok, whereof thoſe of the Uiſne of W. may habe the 
beſt n the Judgement was affirmed. Vid. 5. 
E6.4.41H; 0: 


Dent verſus Oliver. 


AS Sur le Caſe. Suppoling ; that he was ſeiſed in Fie 
of the Mannoꝛ of Hallington, and of a Fair tobe held there 
ebery Aſcenſion day: And that the Defendant diſturbed him 
to take Toll, at. The Defendant pleaded Not guilty ; and 
found againſt him: And now moved in arreltof Judgement, 
that the Declaration was not god: WBecauſe he doth not ſhew 
a Title tothe Fair by G2zant, no2 by pꝛelcription: So he hath 
not any cauſe of Action, Sed non allocatur 3 Becauſe it is but a 
conveyance to the Action, and is not any claim thereof as to the 
Right, as in a Quo Warrantoz and therefoze the Declaration 
without ſpecial Title compꝛiſed therein, is good. Wherefoze it 
was adjudged koꝛ the Plaintiff. 


King ver ſus 3 Hill. 1. Jac. rot. 479. 


Rror. Foz that a Wait of Habeas Corpora with Niſi prius 


being awarded; A Wait of Superſedeas was granted and de- 
liveredto the Sheriff, foꝛ (ſtaying the Return of the Writ. And 


be notwithſtanding returned the Writ of Habeas Corpora at the 


Alſiſes, whereupon the Trial was had, and Judgement accoz- 
dingly 3 And it was held to be a manifelt Erroꝛ: As the p2o- 
cxdings in an inkerioꝛ Court after Habeas Corpus delivered with- 
out a Procedendo. Wheretoze it was reverſed, 29 


G2 oh HOY Elinor 
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Elinor Pigot verſus Thomas Pigot. 


Eplevin: The Defendant avows foꝛ rent, Foz that Elinor En- 
derby was ſei ed ot the IF where, in Fee, and tcok one Tho- 
mas Pigot to husband, and had Jfſue by him John Pigot, and died; 
And T homas Pigot being Tenant by the Courteſie, the Reverſion 
in fee to John Pigot; the ſaid John Pigot granteda Rent charge 
loꝛ life to the Defendant, and ſhews the death ol the Tenant by the 
Courteſie, and ſo avows, at. The Plaintiff ſaith, that Elinor 
Enderby was ſeiſed in Tail, and ſo conveyed it to John Pigot in 
Tail, and that Jobo granted the Kent and died, and that the 
Land deſtended to the Pefendants wife, as heir in Tail, abſque 


hoc that Elinor Ende: by was ſeiſed in Fe ; and hereupon they 


were at Iſſue 5 and found foz the Defendant : and now moved 
in arreſ} of Judgement, that this Aue was not well joyned, 
Fo: the Seiſin in fi of the Gzanto2 ought to be Traberſed, 
and notof any Aunceſier peramount; Foz that is not material. 
But how the Gzanto2 was ſeiſed is only material, there- 
foze the Iue taken is ill; and of that opinion was Gawdy ; But 
all the other Juſtices held 3 That in regard the Seiſin in Fe is 
eſpecially alledged in Elinor Enderby 3 and the conveyance of 
the Reberſion to John Pigot, as it ought to be of neceſſity 3 ( fox 
otherwiſe the Reverſion cannot be conveyed unts him 2 ) 
therefoze the Seifin alledged in her might be well Traverſed, 
and if it be not an apt Jliue, yet it is aided by the Statute of 
33 Hen, Foz it is an Iſſue, although it be not an apt Idue. 
Wherefoze it was adjudgedaccozding[y foz rhe Abo want. 


Prance verſ#s T ringer. 


TRAA The Defendant Juſtiſies, fo that he bad common 
| foz all his beaſts lebant and couthant in the plate, c. by pꝛe⸗ 
ſcription, and put in the laid Cattle Utendo communis, & c. The 
Jflue was upon the pzeſcription, and found foz the Defendant 3 
And exception now taken, becauſe he both not averr that his 
Cattle were levant, 4c. That no Judgement oughbt to be given, 
Seq non allocarur. Foz the want of Averment is aided by the 
— 2 of Jeofailes. Wberefoze it was adjudged foz the Ds- 
YU 


Wiadnhurſt v Damme, Tria. 2+ Jac. tot. 


Reſpaſs: Foz that Apud Eden bridg in comitat. Cant. he kil- 
led his Dog being a maſtive Dog; The Detendant pleads 
that Sir Francis Willoughby was ſeiſed in Fee of a Warren in 
D. within the ſame County, whereof he is and then was 
Warrener, and tbat his Dog was divers times killing Co- 
nies 
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nies there; and therefoze he finding him there, tempore quo, &c. 


running at Conies, be there killed him, Abſque hoc, 8c. That he 
is guilty apud Edenbridg prout, &c. And it was thereupon De- 
murred. Firſt, becauſe he Traverſeth the place only, at. and 
doth not Travers all other plates. And ſecondly, foz the matter 
of the Juſtification : But all the Court held, that the Travers 
was good, when his cauſe of Juſtification is Local, and that be 
nfeded not alledge any moze than that place. Alſo that the 
matter of juſiification is good, becauſe it being alledged that the 
Dog uſed tobe there killing Conies . it is god cauſe foz the 
killing him, in ſalvation of his Conies 3 Foz having uſed to 
baunt the Warren , be cannor otherwiſe be reſtrained : But 
Yelverton doubted thereof, foz that it is not alledged, that the 
Maſter was Sciens of that quality, o2 had warning giben unto 
bim thereof. Popham, The common uſage of England is, to kill 
Dogs and Cats in all Marrens as well as any Uermin3 
which ſhews that the Law bath been alwapes taken to be, that 
they may well kill them: So the Juſtification is god. Wherefoze 
it accozdingly was adjudged foz rhe Defendant. 


Hargraves verſus William Rogers. 


Ebt fo2 60 l. Fo2 that in the Common Bench, Term. Mich. 

42 Eliz. John Rogers and William Rogers the Defendant, 
and John Wood recognoverunt ſe debere to the Plaintiff, viz. 
the (aid John Rogers 1:01, and the Defendant, and John Wood 
Et utetque eorum in 60 I. If the Plaintiff ſhould bzing Debt of 
60 l. again} Rogers befoze Octabis Hillarii next following, in 
Communi Banco, that he within eight dapes after warning ſhould 


appear by himſelf oz Attozney, and if he were condemned , ſhould 


ſatisfie the debt, oz render himſelf to the Pꝛiſon of the Fleet, 
there to remain until he ſatisfied: And alledgedia facko, That 
be 28 Octob. 24. Eliz. bzought a Writ of Debt of 60 l. returna⸗ 
ble Octab. Martin, following, in the Common Bench again 
John Rogers; And that tbe Plaintiff and Defendant appeared 
at the day by their Attoznies ; and it was ſofarr pꝛoteeded in 
the lame Court, that it was adjudged, that the Plaintiff ſhould 
recover his Debt of <o l. and 5 l. fo: Coſts : And that he 
ſued a Capias ad ſatisſaciendum againſt the ſaid John Rogers; 
And notwithſtanding be had not yet payed the condemnation, noꝛ 


(14) 


rendzed his Body, Unde Actio acerevit, &c. The Defendant 


bereupon Demurred: becauſe this Aaton is bzought again 
William Rogers only, whereas it ought to have bien bzought 
joyntly againſt him and Wood: Foz it is a joynt Bail, and not 
ſeveral, Sed non allocatur. Foz the woꝛde uterque recognovit, 
&c. ſhew that it is a joynt andſeberal Baile, and the Action 
may be hought againl} the one ſolely. Setondlp, foz that it is 
not ſhewn that the Writ was ſerbed, noz that it was returned, 

no? 


— 
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that both appearedat the day ofReturn,and that Talicer proceſſum 
fuit, that the Plaintiff had recovered, It was ſufficient, being 
but a conveyance to the Action, and. Collateral thereto, Vid. 
34 Hen.6, 19 Hen. 6. And o that opinion was the whole Court. 
Thirdly, becauſe it is not ſhewn that the Plaintiff gave war- 
ning of rhe Action bzought, fo2 the Ketonulance is to appear 
within eight dayes after warning; and ik he were condemned 
in eodem placico that he ſhould ſatisfie it, &c. So the Aa ion 
which ought to charge the Sureties ought to be ſuch where- 
upon Judgement is after warning: And if he appears with- 
out warning, and ſuffers a Recovery, it is not within the condi- 
tion; and it ought to be an actual warning by the Party, and 
the Sheriffs ſummons is not ſufficient; as 11 Hen.4. is, That 
upon a Covenant to leby a Fine upon warning. It is not ſufict- 
ent to ſhew that he was ſummoned by the Sheritf. Mherekoꝛe, t. 
But it was thereto an{wered, that this condition ſtands upon 
two parts; the one to appear within eight dapes after warning, 
the other if he be condemned in this Action, to pay the condem- 
nation, 02 render himſelf to Pzifon, ac. Mhich are bifting clau- 
ſes 3 And if the bzeach bad been aſſigned upon the firſt, then 
warning ought to have been ſhewn: But it is admitted, that he 
appeared well enough as koz the time; And the beach is al⸗ 
ſigned upon the laſt clauſe , that being condemned he had 


not latisfied, at. And therefoze he needed not ſhe many warning 
when he takes not any advantage of the firſt part 3 And ok that 


opinion were Fenner and Velverton. But Gawdy, Williams and 
Popham held it to be a material exception, becauſe it is as a con- 
dition pꝛetedent which firſt cught to be alledged to be perkoꝛmed; 
And if. be be condemned in any Action, where he appears without 
warning, It is not ſuch an Acton as is within the condition of 
the Keconuſance, and the Bail is not anſwerable fo2 it, being a 
Granger thereto, Wherefoze fo2 this cauſe rule was given, that 
Judgement ſhould: be entred 'foz the De:endant, But by di⸗ 
rection-of the Court, the Action was diſcontinuedz And the De⸗ 
fendant appeared to a new Action. 


BZBurſer verſus Martin, vel Purſer werſw Walter. 


-Reſpaſs: Quxe Equum cepit a. perſona of the Plaintiff; 
I. The Defendant pleaded Non culp. and found againſt him, 


And exteption taken in arreſt of Judgement, becauſe be doth not 


lay Equum ſuum, oz that he was taken from the Plaintiffs pol⸗ 
ſellion 3 .Fozotherwiſe it map be that the Plaintiffhad not any 
tauſe ot Action, if he had not pzoperty oz pofſeſſion : And it may 
be, foz any thing which appears in this Declaration, that he had 
not any ot them; wherefoze. the Declaration is not god: And 


6f 
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of that opinion were Gawdy, Fenner and Yelverton 3 and that the 
hy Declaration cannot be aided by intendment, but ought to be 
f tertain. But Popham and Williams e contra, Becauſe it being 
| alledged quod cepit a Perſona, it is necef{arily to be intended that 
be had poſſeſſion. TUherefoze, #c. But notwithſtanding after- 
wards upon a ſecond motion foz the reaſons afozeſarid, Jt was 
adjudged fo2 the Defendant; 


Fiſher verſus Richardſon Executor, &c. Hill. I. J ac. rot. 732. 


Sſumpfit. Foꝛ that the Teſtatoꝛ being indebted unto him by (16) 
Aſingle tontrad, the Dekendant being Executoz, and having Al⸗ 
ſets in his hands to ſatisfie all Debts and Legacies, aſſumed, 
that if he fozbear to fue him untill fuch a time, he would pay; 
And alledgeth in facto, that he fozbare and had Allets, 4c. And 
hereupon che Defendant Demurred. Hedley argued foz the 
Plaintiff; That inaſmuch as the Teſtatoz was chargeable at the 
Common Law in an Aſſumpſit, ( as it hath bien adjudged ) the 
duty remains, although he be dead. And although no Action 
of Debt lyes.againſt the Executoz,, becauſe the Teſtatoꝛ might 
have waged his Law; Ber an Action upon the Caſe lies, with 
an averment of Aſſets to (atisfie, as the Caſe is betwixt Norr 
and Read; And ik in this Caſe, Debt be bzought againft the Ex⸗ 
ecutoz, if he pleads Non Deber, he ſhall be charged; Therefoze 
the ſtaying ok the Suit is a [ufficient conſideration to ground 
this Action. And here he might have bien ſuedin Chancery, the 
ſtaying whereof is good cauſe of Aſlumpſit: TUherefoze, at. And 
of this opinion was the whole Court, without argument; 
Wherefoze it was adjudged foz the Plaintitf. | 


Webb verſas Sir Henry Warner; 


Robibition. The Caſe was; That Sir Henry Warner libeld (173 
| in the ſpiritual Court, foz Tythes of rough hay growing in 
j the Barthes and Fenny Lands. of Mildenhal : And the Plaintiff 
ö bꝛought a Pꝛohibition, ſurmiſing that there was 2200 Acres ot 
Fenny Land within the Pariſh , and 600 Acres of Medow; 
And that the Pariſhioners paid Tyth ol hay and Grain grow- 
ing upon the Medow and Arable Land, and had paid 2 d. ob. foz 
every Cow, and 1 d. foꝛ every Calf. And becauſe they had not ſuf- 
ficient graſs within the Pariſh to luſta in their Beaſts in Win- 
ter, they uſed to gather this Þay called Fenny Fodder foz the 
ſuſtenance of their Bealts; foz the better increaſe ot their husban⸗ 
d2p 3 and foꝛ this cauſe had bien always fried from the payment 
of Tythes, at. And it was hereupon Demurred in Law; {nd 
after. argument at the Barr adjudged fo2 the Defendant, That 
this ſurmiſe was not ſufficient; Foꝛ one may not pꝛelcribe in 


Non Decimando 3 And in that it is alledged, they beſtowed it 
upon 
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upon their Cattle there, at. And fo2 this cauſe did not pay Tythes, 


that is not any cauſe of diſcharge: Foꝛ ſo they may pꝛelcribe foꝛ 
Cozn ſpent in their Family 3 o2 fo2 Cozn given foz Pꝛobender to 
their Cattle, whereby no Tythes thould be paid. Wherefoze it 


was adjudged an ill ſurmile, and Conſultation was awarded. 


Baker werſ#s Sir Nicholas Bacon. 


Rohibition: To ſtay a Suit foꝛ Tythes; The Caſe was up- 

on Demurrer, That Muien Eliz. 37. Anno Regni (ui granted 
by her letters patents to Sir Nicholas Bacon, Omnes & omnimo- 
das Decimas granorum, herbagii, lactis, agnorum, vitulorum, &c. in- 
fra Dominicum de Bury Sancti Edmundi, ac etiam omnes alias deci- 
mas nuper Monaſterio de Bury Sanct. Edmund. quondam ſpectant. 
& Quæ collectæ fuerunt per Eleemoſynarium of the ſaid Abbey. And 
by reaſon of this patent Sir Nicholas Bacon claimed the petty 


'Tythes of Lambs, dt. in Bury; And the Plaintiff claiming 
them by a ſecond Patent from the Quten, averred that no Tythes 


were collected by the Almoner beſides Tythes-of' Cozn 3 And 


whether the petit Tythes ſhould paſs by the firſt woꝛds, oz be re⸗ 
ſirained by the laſt wozds, Et Quæ collectæ fuerunt per Eleemoſy- 


narium 3 being averred and confeſſed by the Demurrer, That no 
Tythes were collected by the Almoner belides Tythes of Coꝛn, 
was the Queſtion. And after argument at the Barr, it was 
reſolved by the whole Court, that all Tythes infra Dominicum de 
Bury, paſſed by the firſt wozds, and they be not reſtrained by the 
ſecond 3 Foz they be granted particularly and indefinitely, and 
without reliraint 3 And therekoze the reſtraint comes only to the 
laſt clauſe, which is general, 2c omnes alias Decimas dicto Mona- 
ſterio nuper ſpectant. and do not extend to the firſt clauſe, which 
compꝛehends in itfelf conventent certainty. And it is not like 
to the Caſesof Hall and Pert, and Bozouns Caſe, repozted by 
Mz. Attoꝛny. Foz there the ſentence being, Omnia illa Meſſuagia 
in tenura B. ſituat. in W. &c. Every part thereof ought to be true, 
otherwiſe nothing palled; Foz Illa is not ſerved untill the end 
of the ſentence, and it is all but one intire ſentence, and no part 
thereof is vain 3 But here the ſentences are diſtinct, and the 
reſtraint refers only to the laſt ſentence , and this Caſe is the 


ſtronger: Fo2 that the ſecond ſentence is, Ac omnes alias deci- 


mas, which referrs; that it is other than was intended to paſs 
by the firſt ſentences allo it is moꝛe general than the firſt; Foz the 
firſt extend only to Tythes in Bury; But the ſecond is of all 
Tythes nuper pertinent. Monaſterio de Bury, which is ubicunque; 
And therefoze hath that reſtraint, Et Quz collectæ fuerunt pec Ele- 
emoſynarium, Mherefoꝛe to2 theſe reaſons it was adjudged foz the 
Defendant. Vid. 20. Al. 8. 29 Ed. 3. 8. Dyer 87. & z. & 4 Eliz. 
Dyer. Dartel and Wybarns Caſe. 


Coke 
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Coke verſus Bullock, Hill. 45. Eliz. rot. 848. 


Reſpaſs. Upon a ſpecial Uerdict, the Caſe was; That 
I Coke 24. Eliz. deviſed his Land to his Siſter in Fie : And 
12 pears after, let the fame Land by Indenture to the ſaid 
Siſter foꝛ 60 years to coinmence after his death; and delivered 
the Died to a Stranger tothe uſe of his Siſter, which Stranger 
did not deliver it to the Siſter, tilt after the death of the deviſo 3 
And the never agreed thereto, but claimed by the deviſe : And 
whether the making of 'this Leaſe was a countermand of the 


Will oꝛ not, was the Queſtion. Tanfield argued fo2 the Plain ⸗ 


tiff, that it was a good Countermand; Foz it is to the ſame 


perſon to whom the deviſe was, and to begin at the ſame time, 


and lo ſhews his intent fo be altered; which is a rebocation : but 
peradbenture if he had made a Leale to a ſtranger, oz to begin 
pzeſently , it had been otherwiſe : and a revocation map be by 
wozd, oz by way of Ad. ds ik he makes a new Will without 
Waitingz Foz that thgws the alteration of his intent. Vid. 3. 
& 4 Ph. & Ma. Dyer 143. & 14 Eliz. Dyer 3107 44 Ed: 3. 33. 
Montague and Jetieries'Caſe, 40 Eliz. Nichols e contra. Foz that 
it is not here an expꝛels, but an implicite rebocation : And it 
may be, he gave her election to have the Fee o2 the term, becauſe 
he delivered it to a ſtranger, and ſhe agreed not thereto, .as inthe 
Caſe ok a deviſe to one in fte, and after in the lame Mill to 
another in Fe : they are Joyntenants., and it is not any revo- 
cation 3 Foz his implyed intent doth not appear to revoke it: no 
moze doth his intent here: But to leabe her at liberty. Mhere⸗ 
foze, cc. But all the Court held, that it was a good revoca- 
tion of the whole Eſtate: foz both thoſe Effates cannot ſtand 


In her to begin at one time, whereby his intent appears to be al⸗ 
tered, and to give unto her à lefler Eſtate- But by all the Ju“ 
ltices befides Walmſley; if ſuch a Leaſe had bien made to a 


Stranger, it had not bien any revocation foz the Term. But 
Walmſley held, that in regard it is an intire deviſe; it is a revo- 
cation fo2 all: But the deviſe ofa Mannoꝛ, and after a Leaſe, oz 
a deviſe of part thereof to another, is no revocation koꝛ the reſt⸗ 
due; Foz they are ſeveral and may be ſevered :. But in the 
p2incipal Caſe they all agreed, that it is a revocation: Fo2 the 
Eſtates cannot ſtand together; But ik it had bien made unto 
her to begin pꝛelently, oꝛ futurely in his life time; That had 
not been any revotation: Foz it might habe determined in his life 
time, and have well flood with his Mill. Wheretoze it was 
adjudged fo2 the Plaintiff, . 2147 R 3 
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Biſhop and Jurdain verſss Vicounteſs Montague. 
Paſch. 42. Eliz. rot. 730. 


(21) Taeter upon the Cale. Sar Trover upon a ſpecial Uerdic, 


(22) 


the Caſe was ſuch : The Defendants Bailiff ſeiſed the 
Beats fo2 an Þariot, whereas there was not any due, where- 
to the Defendant agreed and converted them, whereupon the 
Action was bzought 3: Theſole queſtion was, whether he ought 
to have this Action, oz an Action of Treſpaſs : Foz they all 
agreed that Treſpaſs lay by reaſon of her agreement, and it 
was argued by Foſter fo: the Plaintiff , that this Anion well 
lap; Foz it is at his election whether he will admit himſelf to 
be out of poſſeſion oꝛ not, fo2 he might habe hada Replevin if 
he would z And in this Action the Trover is not Traverſable, 
but the converſion only is material. Herne e contra, becauſe 
the pꝛoperty is gone by the taking, ſo as he cannot diſpoſe of 
them. 6 Hen. 7. And here the pzoper Action is Treſpaſs : 
Wherefore, at. Walmſley accozd 3  fo2z Treſpaſs and Trover 
are contrary Actions : Foz it cannot be, that he ſhould have pꝛo⸗ 
perty, and no pzoperty at ane and the ſame time. And there is not 
bere any woꝛd of the Writ true; koꝛ he hath not any pzoperty at 
the time of the tonverſion. 27. AM. And of that opinion was 
Daniel : But Anderſon, Walmſley and Kingſmil e contra; And that 
he had election to bzing either of the Actions at his pleaſure, 
Wherefoze it was adjudged fo2 the Plaintiff. | 


Doctor Atkins verſus Longvile, Trin. 44. Eliz. rot. 518. 


Reſpaſs. Upon a ſpecial Uerdict the Caſe was; K. Hen. 8. 

ſeiſed of the Wannoz of Bradwell, and of divers Lands in 
Bradwell, parcel of the Pziozy of Sheen : By Jndenture under the 
great Seal, Bargains and Sells to Longvile the anno? of 
Bradwell and all his Lands in Bradwell , and covenants to make 
aſſurance by patent under his great Seal rendering 51 8. Rent, 
Er Tenendum, by the tenth part of a Knights Fer, 4c. Akter⸗ 
wards in 34 Hen. 8. The King by patent under the great 


" Seal grants to Longvile the Mannoz of B. and all his 


Lands in B. & alibi in Comitat. Buck, dio manerio ſpectant. 
Quten Eliz. Suppoſing that the Lands in B. which were not 
part. of the Pannoꝛ had not paſſed, at. Gzanted them to Do⸗ 
do? Atkins; And whether they palled by the firſt Indenture, oz 
ſetond Patent, was the Queſtion. And after argument, it was 
reſolved fo2 the Defendant, That they paſſed by the firſt In⸗ 
denture 3 Foz although it was held that neither by c5e 
Common Law , no2 by the Statute, 27. H. 8. Lands can 
paſs from the King by Indenture of bargain and Sale inro!- 
led, becauſe there cannot paſs any uſe 3 Foz the Kingcannat 
| | be 
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rio ſpectant. Thoſe woꝛds dicto manerio ſpectant. Do not ex⸗ 
tend but to Lands alibi in dicto Comitat. Buck. and they do not 
reſtrain the woꝛds ac omnia terr. in B. which are diſtinct by them: 
ſelbes, Therefore it was adjudged fo2 the Defendant. 


Holloway verſus Watkins. 


Jectione firmæ. For an Þauſe adjoyning to Ser jeants Ina in 
L bFleetſtreet, and depending upon the ſame Title: Upon a 
Special Uerdia the Caſe was 3 the Dean and Chapter of York 
had deviſed unto them by one Dalby 400 l. to the intent to find 
a Chantery in their Church perpetually , and an Obit foz the 


ſoul of Dalby,, and that the Chantery Pꝛieſt ſhould have 48. 


Marks yearly, at. Ring Hen. 4, granted Licence unto 
hem to purchaſe thoſe Þauſes in Fleer-ſtreet and other 
Land in York, ad onera & opera pietatis in the will of Dalby 
mentioned to be perfozmed 3 Mhereupon they purchaſed this 
Land, and made Oꝛdinances how that Pꝛieſt ſhould be main⸗ 
rained, and agreed with the Executozs of Dalby fo2 the finding 
him perpetually 3 and they confeſs the receipt of the 400 [.deviſed 
unto them, and obliged themſelves ac omnia bona ſua ad pertor- 
mandum, &c. And it was found that the Dean and Chapter 
imploped 8 l. foꝛ the maintenance of a Pꝛieſt, and other Sums 
foꝛ the maintenance of an Obit. And that thoſe Lands were in 
primo Ed. 6. certified to be imployed foz a Chantery 3 And 
the Statute of primo Ed.6. was found, and the pꝛoviſo there- 

in fo2 Deans and Chapters, er. And that the King had it as 
Chänter p Land, and gave it to Sir Edward Montague, &c. Un⸗ 
der Whom the Defendant claims. And the Dean. and Chapter 
entered and let to the Plaintiff, And if, ac. And it was mo⸗ 
ved, That this was a Chantery in deed, o2 at leaſt in reputati⸗ 
on, and ſogiven to the King, And of that opinion were Daniel 
and Warvercon. Foz it appears, That the Lands were pur? 
thaſed fo2 this cauſe and to this purpoſe, and a Pꝛieſt main⸗ 
rained therewith. So as it is a Chantery in reputation, ik it 
be not in fact; Mo; were thoſe Lands the pꝛoper poſſeſſion of 
the Dean and Chapter within the Intent of the Þ2oviſo of 
the Statute 3 bur their poſſeſſions to this purpoſe Only; 
{nd therefoze they are given to the Ring by the Starute of 
primo Fd. 6, But the other Juſtices e contra; Becauſe 
there be not any Lands aiven by Dalby ; And his intent . 
N 2 make 
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make a Chantery 3 And the Dean and Chapter did not make any 
Chantery, noz appoint any Lands therets , but oblige their 
gods fo2 the payment of an annual Summ to a Pzieſt, at. 
Andthat Summ which was payed, was not payed out of the 
Land only, but out of all their poſſeſſions 3 And when no 
Lands certain are given ta that purpoſe, noz employed foz that 
purpoſe, it is not reaſon they ſhould be given to the King. 
Wherefoz:e it was adjudged fo2 the Plaintiff. 


Lodge verſus Frye. Paſch. 2. Jac. rot. 1347. 


Ri in: Upon Demurrer, the Cale was; That the Plain- 
tiff in Bar to the Avowey ſhews that the Land was Copy- 
hold Land grantable in poſſefiion o2 reverſion fo2 life, oz in Fc, 
and that the Loꝛd granted the reverſion unto him aſter the death 
of W. who was Tenant koz life, and ſhews the death of W. 
whereby he entred. And it was hereupon Demurred : Becauſe 
he div not ſhew the beginning of W. his eſtate, noz by whom W. 
bad the eſtate grantedhim. And it was held to be no cauſe of 
Demurrer, becauſe it is not the Plaintiffs Title, but matter 
of conveyance thereto ; Mherekoze it was adjudged koz the 
Plaintiff, 


Bellingham verſas Alſop, Paſch. 2. Jac. rot. 1618. 


JeRione firmx. Upon a ſpecial verdict, The Caſe was, Tho. 

Firzberbert being ſeiſed in Fre of Land by Indenture, da⸗ 
ted 27. Feb. 38. Eliz. in conſideration of money bargains and 
ſells it to Weeks and Hunt in F&3 Mho by Indenture Dated 
28 Feb. 38. Eliz. reciting , Whereas Tho. Fitzberbert by Yn- 
denture inrolled 27. Feb. 38. Eliz. had ſold unto them all ſuch 
Lands, They in conltderation of (uch a ſumm of money bar- 
gained and {61d to the laid Tho. Fitzberbert and bis Þeirs of all 
their eſtate which they had by the laid Indenture inrolled, of, in 
and to the ſaid Lands; To have and to hold the ſaid Lands to 
him and his Þeirs ; Afterward in 5. Marti, 38. Eliz. the firf 
Indenture was tnrolled 3 And afterward, 6. Avguſt. 3 8. Eliz. the 
{econd Indenture was inrolled: And under this lecond Indenture 


the Plaintiffclaimed : And whether this ſecond Indenture had 


well conveyed the Land, was the Queſtion. And it was argued 
at the Bar and Bench: And Daniel and Kingſme! held fo2 the 
Plaintiff, That this Land was well conveyed : Fo2 when the 
firſt Indenture is inrollebit being betwixt pꝛibies, ſhal have re- 
lation to the enſealing and delivery of the derd; Und by the judge⸗ 
ment of the Act of Parliament, The land is in the rſt Uenbxs 
ab initio to bargain. ſell and diſpoſe thereof: And the 1925s in 
the ſecond Indentuͤre are apt enough to paſs the Land. And 
although the firſt Indenture be not enrolled at the time of 175 
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| ſecond Jndenture made, yet the Reciting thereof to'be inrolled is 
q not material. But Ancerſon and Walberton e contra: Foz 
[ it is againſt the Rule of the Common Law to paſs that which 
a man hath not 3 And untill the wozds of the Statute be per- 
fozmed, viz. That the ceed be inrolled, they habe nothing at all, 
and therefoze cannot paſs it; as 7 Ed. 6. Two joyntenants. 
The one bargains and ſells all the Land by Indenture, the 
other dies, (o as he hath all by Survivozz The died is after in- 
rolled, yet the motetp only ſhall paſs, - Foz nothing ſhall paſs 
but that which he had at the time of the Sale: And here by 
this Indenture he palled nothing but that which he had by the 
Indenture inrolled: and he had nothing by any ſuch Inden⸗ 
ture inrolled , therefoze nothing paſſed 3 Foz the grant be- 
ing general, and referring only to ſuch Lands which he had 
by Indenture inrolled, (he not having any thing, ac.) nothing 
paſſed. And they held, That untill the did be inrolled, the 
eſtate and free-hold is in the Barganoz, and nothing paſſed from 
i him. Walmſley agried, that the land did not pals, by reaſon of the 
„ miſrecital of the (aid derd to be inrolled, where there was not 
| any luth. But otherwile be held, the Land would well have 
j palſed; Fo2 be tonteibedthe Land to be in the Bargante ab initio 


1 


after the inrolment: Wherefoze it was adjudged fo2 the De⸗ 
kendant. {8 


The King verſus the Biſhop of Winton and Champion, 


CYUace Impedit, Of the Utcaridge of Newton Valence, and (26) 
County; That K. Ed. 6. was ſetſed in Fre of the Advouſon 
of tye Uicaridge, in jure Coronæ, and that the Church became 
void by the death of the Jncumbent. . And that John Peſcod U- 
ſurpando pzeſented one Sanders. And that afterwards the Ad- 
vouſon deſcended to Q. Mary, and lo to Q. Eliz. And that Sanders 
refigned. And afterwards Peſcod, uſurpando upon the Quien 
pzeſentedSelwith, who was Admitted, Inſtituted and Jnvuged ; 
who reſigned. And afterwards Peſcoa Uſurpando pꝛeſented 
one Talor, who was Admitted, Inſtituted and Induced, and 
afterward depzibed. And befoze any new peeſentation Muten 
Eliz.died 3 And the King pꝛelented, And upon diſturbance bzought 
Quare lmpedit. And upon all this matter found by ſpecial 
Uerdic, the ſole Dueſtion was, whether a double uſurpation 
thall bind the King, that he might not have a Quare Impedit, 
| &c. Hern fo2 the Defendant argued, that it ſhould. Foz a Pa- 
; tron hath but jus præſentandi, and not any intereſt: And it was 
' reſolved in Frenches Caſe, That where a Parſon made a Leaſe 
foz years, befoze the Statute of 13 Elz. And after the 13 Eliz. 
the Patron confirms andrheBiſhop,qc.It is god, and not within 
the Statute. And in this point, the King is not pꝛibiledged 
moze than a common perſon ; Foz as it is netelſary ET? we 
| Thurt 
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Church ſhould be ſerved : So it is as necellary that the Ring 
ſhould not have a greater Pꝛiviledge than another, ik he claim 
it in his own Right, 43. Ed. 3. 14. Stanford Prerogative, cap. &. 
18. Ed. 3. 16. & 21. And in 39. Eliz. It was adjudged where 
the Queen uſurped upon a purchaſoꝛ, and after upon the next 
Avoydante, the purchaloꝛ pzeſented, That he was remittedz And 
47. Ed. 3.4. it is (aid expꝛeſly, that two pꝛeſentations put 
the King out of poſſeſſion,. and 38. Ed. 3. 3. And it was cited, 
that in 2. Ed. 2. & 10. Ed. 2. Latimers Caſe in a pꝛibate book 
ok Mr. Spencers the Cuſtos Brevium , it was lo reſolbed: And 
the Caſe of Peſcod, 21. & 22. Eliz. rot. 2218. was not againfi 
it, Fo2 there was not any Induction: Wherefoze, &c. Anderton 
ChiefJuſtice held ſtrongly, that this double ulurpation thall 
not bind the Ring: Foz as he cannot be difſeiſed of Land, no 
moze, may he be put out of poſſefſion of an Advouſon : Foz it 
is a rule, That of things tranſitory the King may be put out of 


poſſeſſion ; But not of things permanent or from an inheritance. 
And if the King had an Advouſon foz years, and after uſurpa- 5 
tion, the Church becomes void again, and diſturbed; Ik the 1 
King might not maintain a Quare Impedit. e ſhould be at a nuſ- 
chief; Foz he might not maintain Drois de Advouſon : And no 
laches ought to pꝛejudite the King, And as 8 Patron might 
bzing a Quare Impedit within the 6. moneth to remove any In⸗ 
cumbentz So the King may bing it at any time: Foz Time 
hall not pzejudice him: And in the Cale which was begun, 21. 
Eliz. and adjudged , 25. Eliz. pe was at the arguing thereof. | 
and there the reaſon of the Judgement giben, was, not foz not 

alledging of the Jndurtion , But becauſe: the Queen could not 
be put out of poſleſſion, by ulurpation. And if a pꝛeſentation 
| 
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ſhall not put the King out of poſſeſſion; Then twenty Pzeſenta- 
tions thall not bind him: Wherefoze, c. But Walmſly, King(- 
mill, Warberton and Daniel e contra; Foz the King as to the Id⸗ 
vouſon, hath no greater pꝛibiledge than another perſons Foz of ne⸗ 
cefiity the Cure is to be lerved: And therefoze the Law doth not 
give any paibiledge to the King, to avoid the Intumbent who is 
in; moze than to a Common perſon; And it ditfers from Land 3 
Foz of land. the Ring cannot put a man out of poſſeſſion. noꝛ can he 
be put out of poſſeſſion thereof; ſo as therein the Law is equall 
But of an Advguſon , as he may gain the poſſefſion by a pꝛeſen⸗ 
tation, (o he may be put out of polſefiton by two p:eſentations, 
as the Books befoze cited pꝛove. And 18. Elz. Dyer 351. And 
of Land the King bath the P2ofits, But of an Advouſon be hath 
not any pꝛofits, ſo as it is Quaſi a thing tranſitozy unto him: 
Mherekoze, ac. Afterwards in Paſch. 3. Jac. Jt being moves 
again,(ablente Anderſon )thep gave judgement fo2 the Defendant. 
And in this Caſe it was held by them all, Ik the King haty 
Title to pzeſent by Lapſe, oz by Dut-lawry, o: Mardſhip, and 
both not pzeſent in his turn, he lhall lole it. 
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Shopland verſas Ryoler. Trin. 1. Jac. rot. 853. 


R Eplevin. Upon Demurrer, the Caſe was, ac. Gardian in (27 
IN Soccage kteps Court in his own name and Geants Copies, 
ec. Wyether ſuch a Sꝛant were wo to bind the peir, was the 
Queſtion; And it was argued by Tanfield and Nichols foz the 
Plaintif that it was not good; Becauſe a Guardian in Socage 
is but a Baylie, and accountable foz the pzofits, and hath not any 
certain intereſt; therekoꝛe he may not grant ſuch Eſtates as ſhall 
bind the heir. And he is Quaſi as Tenant at Sufferance, who 
map not Gzant new Eſtates, noꝛ pꝛeſent to Advouſons, noꝛ med- 
dle with things, but of ſuch only whereof he may give an at⸗ 
q count to the heir. Mherekoꝛe, at. Hearn and Harris Jun. e con- 
3 tra ; becauſe a Gardian in Socage is Dominus pro tempore, and 
ſhall habe Liberp, una, cum exitibus , and hath an Eſtate to his 
own uſe, although to be accountable fo the pzofits, and may 
; maintain Actions in his own name; So he is moze than a Bay- 
| lie: Whereloze ſuch Eſtates as are Gzantable by Cuſtom, be 
1 may grant, ac. And becauſe this was a new Caſe and con- 
b cerned. many; The Juſtices would not ſpeak thereto, but ad- 
f journed it. Quod vid. poſtea: N 


Richardſon verſu Dowel, Executor of Lany. 
Hill. 1. Jac, rot. 1403. 


Abbt, againlt him as Executoz, The Defendant pleads plene (28) 
Adminiſtravir, and Jfſue upon Alſets : The Jury found that 
he Adminiſtred, and had Allets in lreland: and whether that 
were Allets here, they pzayed the diſcretion of the Court; And 
all the Court beftdes Walmſley held, that it was well found, foz 
they may finda thing in Ireland; and when they find that he had 
Allets, that is ſufficent;and when they further lap, in Ireland, it is 

idle and void: It was therefoze adjudged foꝛ the Plaintiff; 
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Sir John Harper verſus Franc. Beamond. 


Ction Upon the Caſe: Tahereas he was a Jultice of 
(A Pearce, ac. That the Defendant ſpake theſe wozds of 
A. him , I am in danger of my life, my blood is ſought, and I 
| was like to have been murdered; I was at Sir John Harpers 
Houſe, and Johs Harper (the Son of the Plaintiff innuendo) drew 


me forth to ſee a gelding in the ſtable, and then Tho. Beamond Sir Hen, 


Beamond Son did throw his Dagger at me twice, and thruſt me 
through the Breeches twice with his Rapier to have killed me; All 
this was done by the inſtigation of Sir Fob» Harper, and I can prove 
it: The Defendant pleaded Non culp. and found againſt him 
and Damages Aleſſed to x001, And now moved in Arreſt of 


Judgement; That an Action lies not fo2 theſe wozds5 Foz he 


doth not charge the Plaintiff with any matter of Felony, but 
only an inſtigation, which is neither in the one oz other but tre- 


ſpaſs only 3 Foz repozting whereof no Action lies: And of that 


opinion were Popham and. Yelverron, But Gawdy, Fenner and 
Williams e contra, That the Action well lies 3 Foz. being layed, 
That he is a Juſtice of Peate, at. That inſtigation to do ſuch 
an outragious Act is againſt his Path, and a great miſdemea- 
noꝛ in him, fo2 which be is to be fined and put out of Commiſſi- 
on. And when he ſhews how he was in danger of his life, and 
like to be murdered , and ſhews the manner, and concludes, 
That all this was done by the inſtigation of Sir John Harper; 
This ſhews the falſe and flanderous accuſation of him, fox 
which he is chargeable: Wherefoze it was adjudged that the 


| Action well lay, xc. 


Curteis verſus Wolverſton. Hill. 45. Eliz. rot. 817. 


Reſpaſs. Upon Demurrer the Caſe was; A Copy-holder in 

Fee of Lands deſcendable in Burough Engliſh had ifſue thꝛir 
Sons, and ſurrendered it to the uſe of his Will , And by his 
Will deviſedit to his middlemoſt Son in Fer, upon Condition, 
That he would pap to his four Daughters, to every of them at 
their full age 20 l. and dies: The eldeſt Son hath two 
Daughters and dies: The middlemoft Son is admitted, and 
doth not pay the ſaid lumms at the full age of the ſaid four 
Daughters: And the youngeſt Son enters in name of the two 
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Daughters of the eldeſt Son , and they diſaſſent ; And after be | 


enters in his own name, and (urrenders to the uſe. of the De- 
fendant , who being admitted enters upon the middle Bꝛo⸗ 
ther, who bzings Treſpaſs : The firſt Queſtion was, whether 
it were a Condition, oꝛ à limitation annexed to the Eſtate; Foz 
if it were a Condition, it goes to the Daughters of the elde 
Son. Secondly, Admitting it were a Condition, whether it 
be bzoken oz not, there being not any Demand alledged of any 
of the laid 20 pounds by any of the four Daughters. And it 
was held by all the Juſtices beſides Williams, that it is a Con- 
dition; Foz it ſhall be expounded accozding to the Common 
Law, Where it is not netellary to expound it to the contrary. 
But where a Deviſe is to an eldeſt Son upon luch a Condition, 
ik it ſhould be expounded to be a Condition ; it ſhould be void 
and to no purpoſe 3 Foz it deſcends upon the eldeſt Son; and (a 
thould not bind him to perfozm it, and no remedy againfþ 
him. And therefoze the Law ſhall conſtrue it to be a iimitg? 
tion, and no Condition; which was the reaſon fn Wellock and 
Samonds Caſe. But here, there 1s not any ſuch reaſon to 
confirue it to be no Condition accozding to the wozds. Se⸗ 
condly, They reſolved, That it was not bzoken without a De- 
mand of thoſe ſumms after their full age: Foz he is not 
bound of himſelf to take notice of their age , but afternotice, 
ought to pay it; wherefoze the Condition here is not bꝛoken: 
And if it be bzoken, he cannot enter fo2 the Daughters with- 
put their expzeſs direction oꝛ appointment; Foz they habe but a 
Title to enter, which a üranger without their Commandcan- 
not perfozm ; And this point is clear, becauſe they have 
dilagried to that entry made foz them: TUherefoze the En- 
try of the youngeſt Son is not lawful. But Williams held 
that it was a limitation; And that it ſhall go to the youngeſt 
Bꝛother who is inheritable by the Cuſtom : Foz otherwiſe he 
ſhould be pzejudiced, which the Law will not ſuffer : But not- 
withſtanding foz the reaſons befoze given, it was abjudged 
fo2 the Pla intitf. 


Conwallis verſ»s Spurling. Hill. 44. Eliz. rot. 994. 


Ebt. By the Parſon of Grovel, Upon the Statute of 

1 Y2Ed.s. foz not ſetting out of Tythes 3 A ſpecial Uervic 
found, That thoſe Lands whereof the Tythes are demanded 
were parcel of the poſſeſſion of the Templers , who were dil⸗ 
ſolvedin the time of Ed. 2. And thoſe pollefſtoris by Ac of Par- 
liament 17 Ed. 2. were given and annexed to the Pziozy of St. 
John of Jeruſalem with all pꝛibiledges, ac. And it was found that 
the Templers had a Special pꝛiviledge, time whereof; to be 
diſcharged of Tythes of thoſe Lands which propriis manibus ex- 
colunt: And it was found, * Special Act of n 
uno 
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Anno 32. H. 8. The poſſeſſions of the Pꝛioꝛy of Saint John were 


given to the Ring by general wozds, ot all Lands, Tenements, &c. 
In tam amplis modo & forma as the Abbot had them: And from 
the King thoſe Lands came tothe Defendant's And whether he 
ſhould hold them diſcharged from the payment of Tythes as the 
Abbot had them, was the Queſtion ; And it was argued by Tan- 
field and others foꝛ the Dekendant, and by Paget and others foꝛ the 
Plaintiff 3 And after Argument all the Court reſolved, that he 
ſhould not have the Pꝛiviledge to be diſcharged 3 Foz by the Com- 
mon Law a Lay-perſon was not capable of ſuch a Pribiledge 
And if ſuch Lands had come to the King by the Relinquiſhment 
02 Diſſolution of any Yonaltery, The Ring ſhould not habe had 
the benefit of that Pꝛibiledge, untill the Statute of 31 H 8. And 
by that Statute is appointed, That all Monaſteries, Abbeys, at. 
Mhich befeze had come, oꝛ afterwards ſhould come to the Ring, 
by Suppzefiton, Surrender, at. The Ring ſhould habe in ſuch 
manner and fozm, #c, And that he ſhould have them diſcharged 
from the payment of Tythes as the Abbots, at. So as the ma- 
kers of that Law intended, that by the firſt clauſe, ' without the 
laſt, they ſhould not hold them diſcharged , and therefoze they 
added that Clauſe ; But this Statute extends only to ſuch 
poſleſſions which came to the King by Surrender „at. and 
thould be veſted in him by fozce of the laid Ad; and doth not 
extend to Poſſeſſijons which veſted in him by another {fa of 
Parliament, ſo not by the firſtzatctoꝛding to the Rule which is ta- 
ken in Coke 2. fol, 46, in the Archbiſhop of Cancerburies Caſe. 
And theſe Lands were here given to the King by a Special Act 
of Parliament, 32. H., 8. which hath the ſame woꝛds tn the 
firſt Clauſe as the Act of 31 H. 8. hath , but hath 
not the ſecond 3 and therefoze there is no Cauſe of hold- 
ing them diſchfrged from Tythes : And ſo it was adjudged 
accozdingly foz the Plarntiff: And in this lame Term a like 
Judgement was between the lame parties in a pꝛohibition upon 
a Demurrer. 


Sir John Hollis verſ#s Briſcow and his Wife. Hill. 45. Eliz. rot. 


Ction upon the Cale: foz wozds 3 Reciting, Whereas he 

was a Juſtice of Peace in the County of Nottingham, and 
bad been Sheriff of the County, and then and koz ſeven years 
befoze was a Deputy Lieutenant there 3 that the Defendants 
wife laid to Whittingham and Aſton the Plaintiffs ſervants, 
theſe wozds, Your Maſter ( innuendo the Plaintiff ) is a baſe Ral- 
cally Villain, and is neither Nobleman, Knight or Gentleman, but a 
moſt Villainous Raſcal, and by unjuſt means doth moſt Villainouſly 
take other mens rights from them,and keeps a company of Thieves & 
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Tray tors to do miſchief, and giveth them nothing for their Labour 
but baſe Ble W Liveries, and this all the Countrey reports; aud 
other good he doth not any. The Defendants plead Not 
guilty, and found againſt them, and Damages aſſeſſed to 201, 
And after Uerdict- it was moved in Arreſt of Judgement, that 
theſe woꝛds be not actionable 3 Foz none of them (although they 
be ill woꝛds, and full ok malice ) have any colour to bear an 
Attion, but theſe; And keeps'a company of Thieves and Traytors to 
do miſchief: And ſo was the opinion of all the Juſtices; And fox 
theſe wozds.;no Ad ion lies. Foꝛ it may be, pe kteps Thieves and 
Traytoꝛs, and knoweth them not to be ſuch , and then it is not 
any flander. Foz one who hath many ſervants may petadven- 
ture have ſuch in his houſe, and knoweth not that they be ſo: and 
although that ſhe ſaid, To do miſchief 3 That is not to commit 
Felony oz Treaſon : And to do any other miſchiefs,as to commit 
Riots oz fozceable Entries, oꝛ the like, impoꝛt not any matter of 
llander: And kherekoꝛe the wozds being ſuch as map have a rea- 
ſanable intendment, the Court ſhall not confirue them to be 
llanderous . fo which an Aion ſhould lie. Vid. 6 Ed. 6. Dyer 
75: Sir John Bridges Caſe; and 158 Batbers Caſe: And of this 
opinion mere Gawdy, Fenner and Yelverton, that the wozds im 
pazt not anp ſlander, noꝛ would bear an Ad ion, but where by in- 
tendment they cannot: have any favsiirable o? reaſonable Cort 
ſtruttion. But Popham and Williams held, That theſe words 
will maintain an Action. Fozbeing ſpoken maliciouſly,they ſhall 
be taken to have the wozti-intendment and the Cirongeſt againſt 
him that ſpeaks them. But notwithltanding in regard of three 
others opinions, Jt was adjudged foxthe Defendant, Quodque- 
rens nihil cipiat per billam .. NL 


Randal verſus Wale: 


fo 
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to be relieved: And ſo was the opinion of the Court. Mhere⸗ 
faze. they appointed that he might File, a nem Urt accoꝛd⸗ 
„ dy woo 

: Saffyn ver ſus Adams. Trin. 44. Eliz. rot. 1 712. 095 Uf 2 
x7 Eplevin. Upon -a.ſyerial Uerdic;the Caſe was ſuth: The 
\ Abbot of B. made 8Leaſe-faz pears determinable upon the 
life of Kellmay ;, and afterwards in 29 H. 8. lets : the Land 
foꝛ 80. pears, ti begin atter the determination of the fir Term 
King Hen. 8. having afterwards the Reberſion, grants it tn 
Sentleger in Fir. The firſt Leaſe expires, Sentleger the Gꝛantiæ ot 
the Reverfion enters the ſecond Leiter befoze entry grants 
omnia bona & catalla in cuſtodia ſeu poſleſſione ſua exiſtentia, ſeu in 


(6) 


ſaid, That this Fine is of the Franktenement, and this Term 
is of another thing of another nature, and therefoze not lebied 
thereof; And the lefſo2 did not any wrong by his Feofment oꝛ 


* 5 


Fine, and therekoꝛze there needed not any Claim, but it is al- 
wayes laden unto him: Wberefoze they held that this Fine is 
not any Bar, But Anderſon, Warberton and Kingſmil e con- 
tra : Foꝛ the Statute extends to the Intereſt of a Termerpeeſ- 
ly: Foz they be one equal miſchief, as a fleeping Leaſe of a 
10c0,years ſhall bind the Purchaſoz 1 d ſli᷑ ping right oꝛ 
title; And thereloꝛe there is as great reaſon to Bar it as anp 
other right: And it is ngt like tg Rent oz Common: Foe a 


Term is an Intereſt in the Land, whereof the Fine is levied. 
But the others are collateral, and the Fine is not lebied of them. 
But a Fine levied betoʒe the beginning ol a Term thall not bind 
if he makes his Claim within five pears after his Title comes 

| | in 
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in eſſe. But if: he makes it not within fibe years after, he ſhall 
be barred: And whertas it was ſaid that he is alwapes in 
poſſeſſion ::That is not ſo; Fo; he tännot maintain an Ejectione 
firm#z02Trefpals without Entry: And the Statute which men⸗ 
tions intereſt, elpetially extends thereto; Fo2 if he enters after 
the Term Commented; and be ouſted, then it is not any interelſſ 
in him; but a right. And as to Staafords Caſe, it was upoh ano⸗ 
ther reaſon; Foz there , He who had the future intereſt died 

the ürſt⸗CTeum extpired, the leltog enters and lebies a Fine with 
Pꝛoclamatians befeze any. Adminiſtration committed 3 The 
Five years paſſed, and after Adminiſtration was granted, The 
Quettion was ., whether the Adminiſtratoz ould have fibe 
years, :and. refo[bed'thathe ſhould; Foꝛ none had Title of En- 
try befdze; which differs much krom this Cale. And Warber- 
ton faid, that he had ſeen the reading of Catlin; where he with 
divers others held, that ſuch an intereſt is pꝛelently barred, if 
he doth not mate bis tlaim: Mherekoze, at. And afterwards, 
Paſcb. 3. Iac. They gave Judgement actoꝛdingly(againſt the opi⸗ 


nion of Walmſley and Daniel,) Chap the Fine was a Barr. 


Loves verſus Coddard, Trig. 2. Jac, rot. 944. 


Refpaſs. Upon à ſpetial Uerdic, the Caſe was: Leonard 
| Loves Seiled in Ft, deviſed it to Thomas Loves his Eldeſt 
Son, and his peirs males of his body, from and after his 
deteale foꝛ five hundzea pears upon this condition, he mould al- 
low all his Grants and Eſtates made by him, provided alwayes, that 
it my {aid Son Thomas, or any Heir Male Of his body, alien, give or 
grant the premiſes or any patt thereof otherwiſe than to Leaſe De- 
miſe or Grant the ſame of any part thereof to any perſon or perſons; 
for any number of years as ſhall determine upon the deaths of 
any three: perſons, or upon the death of any four perſons to be named 
within the ſame Leaſe, whereupon the old Rents ſhall be reſerved: 
Thar then all the premiſes for de fault of ſuth Tflue males of the bo- 
dy of the ſaid Themas Loves, or ſo much thereof as ſhall be aliened; 
leaſed otherwiſe than as aforeſaid, by the ſaid Thomas Loves or any 
bis Iſſue Males immediately upon every or any ſuch alienation or 
Leaſe of the premiſes or 4 part thereof, contrary to the true 
meaning of theſe preſents ſhall remain and come to my Son William 
Loves and the Heir Males of his body. Leonard Loves the Teſta⸗ 
toꝛ dies: Thomas Loves the debiſte enters and makes u Leaſe 
foz a 1000 years to Richard Baker, and dies withotit Iſſue 
male having Jſſue Jane Goddard, the Defendant, who Entred 
William Loves enter as in remainder deviſed unto him. And whe⸗ 
ther his Entry was lawful oꝛ no, was the Mueltton ; And ak⸗ 
fer argument at the Barr by the Serjeants, it was argued 
Seriatim by all the Juſtices, who agreed, that it was an Eſtate 
Taile, and no Term; Foz ſo it appears to be the — oy 
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Devilſoz, which ought to be maintained ik it ſtands with Law 3 
Fq2 it is deviſed unto him and the Þeirs Males of his body, 
and that if he died without Iſſue Male ok his body, gt. that 
it ſhould remain; And the condition, that be ſhould nat alien, 
ſhews his intent: which being in a Mill, all the woꝛds ought 
to be conſirued together, foꝛ the upholding the Deviſozs intent: 
And therekoze the wozds foz 500 years are void, as Warbecton 
and Anderſon held in their arguments. But Daniel and Walm- 
ſley laid, that it ſhall not be mærly void, but shall be tonſtrued 
to this purpoſe; That the Eftate ſhall be determined when the 
500 Years are expired, viz. that they ſhall be Tenants in Tail 
koꝛ 500 years; As an Eſtate Taile may be limited to continue 
foꝛ thꝛee Deſtents, as 39 Afl. is. Allo, it it ſhould not be conſtrued 
to be an Eſtate Taile, but a Term, It ſhould be extinguiſhed by 
the Deſtent of the inheritance 3- which never was the intent of 
the Deviſoz, That that which began by his death, ſhould in⸗ 


ſtantly be deſtroyed by his death. Uherefoze being in a Mill, 


there nught to be a-favourable. conſtruction made fo2 the uphold⸗ 
ing thereof, if not repugnant to Law: But if ſuch a limitation 
had bien in a Ded, it had been but a Term. But Daniel King(- 
mil and Anderſon argued foz the Defendant 3 that William 


Loves had not any remainder ; Fo2 it is not limited untohim 


but upon a dying without Iſſue, and an alienation againſt the 
condition 3 So it is a conditional limitation, which is void and 
repugnant, to make a remainder tocommence after the altena- 
tion of anEntail: And Daaiel held, that this Leaſe foz 1000 
years is not any bzeach of the condition 3 Becauſe being made 
by Tenant in Taile, it determines by his death: So as it is 
not to continue longer than the Eſtate, foꝛ it determines upon one 


like; and of that opinion was Walmſley in this point. But War- 


berton e contra herein 3 fo2 the limitation ought to be by the 
wozds of the condition, by the expzeſs wozds in the Leaſe : And 
becauſe a life is to endure and not to be limited by many years, 
and to be determined by matter in Law, oꝛ ex poſt facto upon a 
life-; That will not ſerve. But Walmſley and Warberton held, 
that it is an expꝛels limitation of the Entaile and of the Re- 
mainder expedant thereupon; and not to begin upon the aliena- 
tion, as is pꝛetended; TWherefoze the Estate Taile being ſpent, 
William Loves hath. a good Eſtate in Remainder, and may main⸗ 
tain the Action. But notwithſtanding their opinion, it was 


adjudged by the other thzie Juſtices fo2 the Defendant; And a 


Wait of Erroz was bzought thereof, at. 
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Farchild verſus Gayre. 


Reſpaſs. Upon a ſpetial Uerdic, the Cafe (1) 


was The Defendant being incumbent 
ok the Rectozy of Bellu, being-a Donatibe, 
(and Calmady and one Rich. Gayre having 
the donation thereof; ) made an Jnfitu- 
ment, whereby he conceſſit & reftgnavit to 

FE | Calmady, & omnibus ad quos in hac parte per- 

2 e net ad acceptandum Eccſeſiam ſuam de Bellu 
; prædict. And thereupon the twoPatrons gave 
it to the Plaintiff, who being diſturbed by the Defendant (who 


ſuppoſed this reſignation to be void, ) bzought Treſpaſs: And it 
was moved, whether the reſignation of a Donatibe Church can 


be to the Donoꝛ; oz how it might be departed with. And all 
the Court held, that this being a Donative, began only by the 
Foundation andErection of the Donoz, and he hath the ſole viſi⸗ 
tation andcozrection, and the Oꝛdinary nothing to do there with: 


Ad as he comes in by him, lo he map reſtoꝛe it to him. Foz unum- 


quodque eodem modo quo colligatum eſt diſſolvitur. And although 
the Peeſentie when he is in, hath rhe Friehold, yet he may reveſt 
if by his reſignation without any other ceremony; and the Dz- 
dinary hath nothing to do therein: Foz Admiſſion and Inſtitution 
is not requiſite in Caſe of a Donative : But if to ſuch a Dona- 
tive the Patron pꝛelents to the Oꝛdinary, 4 ſuffers an admiſſion 
c Inſtitution thereupon, be thereby hath made it always pꝛelen⸗ 
table ; Wlherefoze the reſignation here is good enough, and deter- 
mines his tncumbency, 21y.,Jt was moved, whether this reſigna⸗ 
tion to one of theFounders only be goodzand reſolved that it was, 
F02 it enures to both, as a Surrender ſhall do, eſpecially when 
they both conſent thereto, and grant it de novo as here they did. 
Thirdly, Jt was moved by Doderidge, that this reſignation is 
de Ecclefiaz and here the acion is bzought foz the Lands N 
paket 
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paſſed not by ſuch reſignation, as ik Leſſä of a Pannoꝛ will 
ſurrender the Stite of the Manno o2 Capital houſe, the reſi⸗ 
due of the Mannoꝛ paſſeth not. But all the Court held, that the 
reſignation extends to all the poſſeſſions Foz as the Donati- 
on to the Church extends to inveſt him with all the poſſeſſi- 
ons; So the reſignation thereof extends to all the poſſeſſions 
of the Church. And although it was objected, that it is not here 
found, that the Donozs accepted of the reſignation, and ſo there 
is not any reſignation found; The Court held, that it being in 
a ſpecial Uerdigt , all neceſſary circumſtances ſhall be intended: 
But becauſe the verdict concludes upon a pꝛeciſe point, that if 
the reſignation be good, then they find foz the Plaintif,c. The 
Court ſhall not doubt of moze than the Jury doubted, uhere⸗ 
foze it was abjudged foz the Plaintiff, 


Deviis verſas Clerk; 
IL Kror of à Judgement in the Kings Bench. The Etroz al⸗ 


Lſigned; becauſe, in Debt upon an obligation, the Defen- 
dant pleaded Non eſt factum , and afterwards relicta verificatio- 


ne, confeſſed the Action; And the Judgement was ia Miſericor- 


dia, where it ſhould be Capiatur 3 becauſe he once denyed his 
Died; ſo be ought to be Fined to the King: and of that opt- 
nion was Gawdy. Vid. 33 Hen. 6. 9 Ed. 4. 12 Eliz. Dyer. But 
Fenner and Williams e contra 3 Becauſe a Fine 1s not payable 
but where he denies his Died, and it is found againſt him upon 
bis falle Plea, and the Jurozs are troubled with the Tryal 
thereof: There, foz troubling the Kings Court, and foz troq- 
bling the Country, and the falſity of his Plea, he thall be Fined 
and impꝛiſoned: But when it is not found againſt him, but he 
relinquiſheth his Plea, he ſhall be only amercedz and ſo accozding- 
ly it was laid, That the Pzefidents be in this Court, and in 
the Court of Common Pleas ;: Therefoze cæteris juſticiariis ab- 
ſentibus, The Judgement was affirmed accozdingly, 


Dolphin verſus Clerk. 


E Jectione firmæ. After Uerdic, Exception was taken in ar- 


reſt of Judgement: That the Apparance and Iſſue were 
in Hillarii primo ] A C O BI; And the Bail was Craſtino purifi- 
cationis 3 and thereupon was the Declaration and Jflue,and Ven. 


fic. awarded, bearing Date 23 Januar, 1 Jac. And upon this a 


Diſtringas 12 Februar, So 9s the Ven. fac. was awarded befoze 
the apparance and declaration to try the Jfſue in the ſame 
Action 3 Which cannot be good, But the Court held, that it 
was amendable 3 Foz the Roll is the warrant of the Ven. fac. 
which being variant from it, the Teſte thereof ſhall be amend⸗ 
ed , to be ſubſequent to the Jfſue joyned 3 And whereas the 

Teſte 
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Teſte was 23 Januar. which was Sunday ( {0 not dies Juridicus ) | 


It was held that it alſo ſhould be amended, fo2 it was but the 
default of the Clerk, and miſawarding of the pzoceſs, which is 
aided by the Statutes of 32 Hen, 8. & 18 Eliz. Uher efoꝛe 
notwithſtanding theſe objections, Jt was adjudged fo2 the 
Plaintiff, | 5 


Sir George Moor verſus Foſter. 


X Crion:foz wozds, Whereas. ſuch a Suit was depending 
in Chancery, betwixt the Defendant, and one King: And in 
that Suite a Commitllton was awarded to the Plaintiff, and to 
thee others there named by the aſſent of the Parties, ad ea mi- 
nandum te ſtes, & audiendum & terminandum, if they could, by the al- 
lent of the Parties, and if they could not, to tertifie their Doings, 
at. That the Deiendant ſaid of the Plaintiff theſe words: Sir 
George Moor is a corrupt man and hath taken Bribes of Rich. King (in- 
nuendo,That he hath taken Bꝛibes of Rich. King foꝛ exetuting that 
Commiſſion) & ulterius dixit, That Rich. King hath ſer Sir George Moor 
on horſeback with his Bribes to pervert Juſtice and Equity. The De- 
fendant pleaded Not guilty, and after Uerdict, it was found fo2 
the Plaintiff and 100 l. Damages; And it was now moved in 
Arreſt of Judgement; that an Action lay not fo2 theſe wozds : 
Fo2 it is not ſhewn that he exetuted this Commiſſion, oz examin- 
ed any witnelles, oꝛ that he was ſwoꝛn to execute any ſuch Com- 
million: And therekoze he is not puniſhable if he milexetute it, 
noꝛ is it thewn that it was returned: And of that opinion was 
Williams, that the Action lies not, becauſe he is but a volunta- 
ry Commiſitoner choſen by aſſent of the Parties, and but in na⸗ 
ture of an arbitratoz, and is not any Judge, who hath taken 
any oath, noꝛ any publick officer. But Popham, Gawdy, Fenner, 
and Yelvercon, e contra; Foz although he were not (woꝛn to ex⸗ 
ecute duely the laid Commiſſion, yet having the Kings Com- 
million to execute, it is a matter wherewith he is intruſted: 
And ik he takes Bꝛibes foz the executing thereof, it is a bꝛeach 
of the truſt repoſed in him, and is ſo great an offence as he may 
be Endicted and Fined by the Common Law, as Popham ſaid. 
And they all held it tobe ſuch an offence foz which he is punitha- 
ble in the Starchamber,and deſerves to be put out of every Com- 
milſton 3 And there cannot be any greater lander to a perſon of 
reputation, than to affirm that he takes Bztbes to pervert Ju- 
ſtite and Equity, Wheretoze it was adjudged foz the Pla intick. 


Robins verſus Hildredon, Mich. 2 Jac. rot. 


Ction fo2 woꝛds, Thou art a Thieviſh Knave, and haft ſtoln my 
AWood: After Uerdia fo2 the Plaintiff upon Not guilty 
pleaded, and twenty marks Damages, it was moved oat the 
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Action lay not; Fo2 the wozds Thieviſh Knave will not bear an 
Action, fo it is but an Adjective to Knave 3 and theſe wozds, Thou 
haſt toln my Wood, are not Actionable 3 Foz Stealing of Mood 
map be intended growing Mood, and then it is not any Felony, 
and ſo nocauſe of Action. . But it was afterward moved again 
fo2 the Plaintiff, that the,Actton was well bzought 3 Foz the 
wozds Thou haſt ſtollen my Wood, ſhall be intended and be 
taken in malam partem, that he ſtole Wood felled: Foz it is 
not Wood as long as it is growing: Allo by the Statute,if one 
ſteals Mood which is growing, be is to be puniſhed by whip- 
ping: Foz which cauſe it is a great lander3 And therefoze,4r.And 
of that opinion were Fenner and Yelverton 3 but Popham, Gawdy 
and Williams e contra: that the Action lies not? Foz although 
it be ſaid, that he is a Thief 3 it being coupled with the wozds 
ſubſequent, which expound it to be no Felony, thoſe woꝛds will 
not maintain an Action: But if he had ſaid, that he was a 
Thief generally without moze, it would have been fActionables 
And the woꝛds, And thou haſt ſtollen my Wood, is all one, as if 
he had ſaid, For thou haſt ſtollen my Wood, which is not Felony, 
unleſs it be ſhewn to be Mood felled, no moze than if he had ſaid 
Thou haſt ſtollen my Apples; which are intended growing, at. 
which cannot be Felony, and then not Actionable: Wherefoze fox 
the opinion of the thꝛie ſaid Juſtices, Jt was adjudged fo2 the 
Defendant, Poſtea. 


Palmer verſus Wilder, Paſchæ 4 4 Eliz. rot. 144. 


Ntruſion. Maritagio non ſatisfacto: And doth not alledge any 
Tender: And it was thereupon Demurred upon the Declara- 
tion, andall the Court ( Gawdy abſent ) reſolved without hea⸗ 
ring of any argument, That foz the value of the marriage, 
Tender is not requiſite 3 fo2 it is due de mero Jure without any 
Tender, and the alledging of Tender is but ſurpluſage, and 
gives colour to Travers it, whereas it is not traverſable. Vid. 
the Earl of Pembroks Cafe. And Williams ſaid, that be hadknown 
it to be ſo ruled in the Common Bench, and in the Exchequer 3 
Mherefoze they gave rule to enter Judgement accoꝛdingly, un- 
leſs, at. And at another day Stephens moved tobe heard to argue 
it foz the Defendant; And Gawdy ſaid, that he much doubted 
thereof, by reaſon of the diverfity of opinions in the Books con- 
cerning that Queſtion. But becauſe the other Juſtices had 
reſolved it; They without further argument adjudged it fo 
the Plaintiff, 


William 
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William Birton verſas John Mandel. 


D againſt the Defendant, as Executo2 to J. S. The De: (7) 
I Jfendant Pleads plene adminiſtravic, the Plaintiff replies, N 
Et predic. Willihelmus dicit quod prædict. Willielmus habet bona, fc. 
So miſtakes William fo2 John, And Jfſue joyned Et prædictus Jo- 
hannes ſimiliter. And the Uerdict found fo2 the Plaintiff. And 
it was now alledged in Arrelt of Judgement, that by reaſon of 
this milpꝛiſion, there is not any Idlue joyned, and ſo a Replea- 
der ought to be: But all the Court held, that it was but the 
De ault of the Clerk , and amendable, and a good Uerdic: 
Wherefoze it was awarded to be amended, and adjudged fo2 the 


Plaintitt. 


Worlich verſus Maſſy. &c. 


Udita Querela. Upon Demurrer, the Caſe was, that one (8) 

AEdw. Barns was bound in a Statute to Worlich in 200 l. 
and being taken in Execution;bzought an Audita Querela in Chan⸗ 
cery, Surmiſing the ſaid Statute to be voio, by the Statute of 
Uſury, Quod vid, ante fol. And. thereupon. found four Sureties 
5 in Chancery, where every of them was bound in 200 l. That 
5 the laid Ed: Barns ſhould appear in Chancery at Octab, Mich. 
4 following, Er ſtaret juri in ea parte proſecutur. cum effectu, tg be le⸗ 
vied of their Lands and Chattels ik the (aid Edw. Barns appear- 
ed not at Octab. Mich. in form. prædicta & proſequeretur cum effe- 
ctu. And upon this Surmile they were at Jfſue , and 
being ſent unto the Kings Bench to be tryed, it was afterwards 
there adjudged, that the Surmiſe was inſufficient to diſcharge 
him; Jt was awarded, Quod nihil capiat per breve. And becauſe 
he did not render himſelf to the Pꝛilon of the Kings Bench, noꝛ 
pay the Condemnation: A Scire facias was bꝛought upon this Re- 
conuſance. declaring upon all this matter; And the bzeach allign⸗ 
ed, was becauſe he payednot this Condemnation, .no2 rendered 
himlelk to Pꝛiſon, Et fic non ſtetit Juri, &c. And it was here- 
upon Demurred: And Codfry fo the Defendant moved, That 
the bzeach was not well alligned 3. Foz the Reconuſance being 
with a Condition in it ſelf, he who will take advantage, ought 
to ſhew in his Action good Cauſe of Bꝛeach: But here the 
Reconuſance is not, but fo2 appearance, Et ad proſequend. cum 
effectu. And there is not any woꝛd, that he ſhall render himlelk, 
02 pay the Condemnation, So as the Beach is afſignes of 
matter dehors, and not warranted by the Keconuſance 3 UWherc- 
foze it is not good: But it was thereto anſwered, and lo all the 
Court reſolved, That the Reconuſance being ad comparendum 
& ad ſtandum Juri, &c. It is intended acco2ding to the inten- 


tion and Courſe of the Court there, when one in Execution is 
2 els 
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delivered out of Pꝛiſon upon ſuch Sureties, it is not only to 
appear: But if ye be condemned to ſatistie the Condemnation, 
02 to render himſelf to Pꝛilon, there to remain in Execution fo? 
the Debt: And of the Courle ol Chancery in ſuch Caſe; it be⸗ 
ing one of the four pzincipal Courts of Retoꝛd in Weſtminſter, 


other Courts aught to take notice; and ſuch expoſition the woꝛds, 


Ad Standum Juri in bac parte, ought to habe: Fo2 otherwiſe the 
party who bath Execution thould be at miſchief, if the Recs- 
nuſance ſhould be only ad comparendum & proſe quendum cum 
effectu, which is onlp to pzoſecute without being Non · ſuited 92 


-ufing delay, which may be; and pet be being tondemned, the 


other thall not habe any remedy fo2 his debt; which is expꝛeſly 
Againſt the intent of the Statute of 1 x. H. 6. cap. 10. which was 
made to remedy the miſchief, that thoſe in Execution ſhould 
not be delivered out upon Surmiles without good Sureties 
found to the party, at whoſe Suit he was in. Execution to ſatiſ- 
fie the Condemnation, if they ſhould not diſcharge him, ac. The 
pꝛa dite alſo ſinte this Statute hath ever bien to find Sureties 
in this manner ad Standum Juri, which is intended to ſatisfie 
the Condemnation; TWherefoze the Bꝛeach is well affigned ; 
And it was thereupon awarded , That Judgement ſhould be 
entred foꝛ the Plaintiff, unleſs other matter were ſhewn, ac. 


Sir Richard Champernon ver ſas Hill, Hill. 2. Jac. rot. 


T\Ebt upon the Statute of 2. Ed. 6. fo2 not ſetting fozth 
4 3Tythes, and ſhews that two parts of the Tythes of the 
place, at. appertained to the Recnozy, and the third part to the 
Uicaridge 3 And that he had a Leaſe foz years of the Recozy. 
and another Leaſe of the Uicaridge 3 and foz not ſetting fozth of 
the Tythes, he demanded atcozding to the Statute, the treble 
value 3 The Defendant pleaded Non deber, and found againſt 
him: And it was now alledged in Arreſt of Judgement; that 
in as much as his Cauſe of Acton is grounded upon ſeveral 
Leaſes, be ought tohave bzought ſeveral Actions as his Title 
is ſeveral 3 But the Court held that the Action was well 
bought, in regard he had both Titles in him, and he is to have 
the entire Tythes 3 And this Action is bzought upon the Tore, 
becauſe he did not ſet out the Tythes ; Wherefoze it was ad- 
judged foz the Plaintiff, 


Taylor verſus Chambers. Trin. 2. Jac. rot. 


Ction Sur Trover, of a ſilk Quilt, a Teſture of a Bed, five ſilk 
Curtains, a Peticoat and a Cloak. The Defendant Quoad 
all beſides the two laſt, pleaded Not guilcy 3 Quoad them he plea- 


ded, That the City of London is an ancient City, and that with- 


in the lame is à Market everp dap foꝛ all goods to be _ in 
every 
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ebery part of the City, in every open Shop, ebery day beſtdes 
Sundayes and holy dayes , betwixt Sun-rifing and Sun-let- 
ting, lo as one of the contracozs be a Frieman 3 And that he 
being a Freeman of the Company of Merters, ſuch a day not 
being Sunday o2 Polyday , bought thoſe things in his open 
Shop, wherein he had a nr rene uſed to buy ſuch wares, of 
one Henry Cooper, fia luch a tumm, and ſo Juftifies the Con⸗ 
berfton 3 And upon this Plea the Plaintiff Demurred: And up⸗ 
on the firs motion at the Bar, all the Court conceived that the 
Plea was not good 3 Fo? the Cultoine is to general, that eve- 
ry Freeman might buy all manner of wares in every Shop, ac. 
Foz then a Scrivener might buy Plate in his Shop, and the 


like, oc. which is not reaſonable. And here he being of the my- 


ſtery of Merters to buy Peticoats, and Cloaks, gt. It is not 
agreeable to his Trade, And Popham ſatd, that it had bien re⸗ 
ſolved, that ſuch Cuftome being kound by a ſpectal Uerdict, 
way unreaſonable: Wherefoze it was adjudged koꝛ the Plain- 
tiff. 


Egles verſus Vale. Paſch. 1, Jac. rot. 13 1. 


Rror of a Judgement given in Coventry in an Aſſumpſit: The 
L firl} Erroꝛ aſſigned was 3 Foz that the Plaintiff declares, 
Mhereas the Platntiff and Defendant 4 Mar. 43 Eliz. accounted 
together fo2 divers ſumms of money reteibed by the Defen- 
dant, And the Defendant was found to be in Arrerages 10l, 
That the Defendant in conſideratione inde aſſumed to pay that 
10 l. the 19. of March following; and alledgeth in facto, that he 
had not payed, at. Whereupon he bꝛought that Action. Mhereas 
there is not any conſideration noꝛ Cauſe to ground ſuch an Acti⸗ 
on: Foz the being found in Arrerages is not any Caule to 
make a ſpecial pꝛomiſe; Moꝛ is there any thing done on the 
Plaintiffs part whereupon this pzomiſe ſhould be grounded, viz. 
The fozbearing of the Suite, 02 anp ſuch thing. Sed aon allocan- 


tur; Fo2 the Debt it ſelf without other ſpecial Cauſe is ſuffict- 


ent to ground the Action, A ſecond Erroꝛ alligned, was, Becauſe 
he declares ad damnum 10 l. and upon Non. Aſſumpſit pleas 
ded, the Jury allels Damages to 10 l. and Coſts to 13 8. 4d. 
So as the Damages and Coſts aſſeſſed by the Jury exced the 


(11) 


Damages whereof the Plaintiff Counts 3 and Judgement 


is given atcoꝛdingly: which is Erroꝛ. Sed non allocatur; Fo? 
although the Colts exceed the Damages, whereof the Plaintiff 
Counts, yet it is not Erro2 : And although it were objected, 
that the Entry is alwayes of Damages and Colts by the name 
of Damna, yet they be diſtinct ; And although the Jury had 
found moze Damages than the Plaintitf Counts, and Judge- 
ment had bien giben, that it had been Erroneous3 pet in finding 


moꝛe Coſts than the Damages amounted unto ( foz it W 
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that the Cofis of Suite thzough long dependante exceeded the 
Debt) It is not Erroz, Vio. 13 H. 7. 16. 2 H. 6. 7. 42 Ed. 3.7. 


A third Erro alligned was, becauſe the pzomiſe was 4 Marci, 


43 Eliz. Foz the payment upon 19. Marti following, and the 
Action was brought 15 Marty, 43 Eliz. So it was brought 
thi dayes hefoze there was any cauſe of Audion: And this was 
held tobe a mani eſt Erroꝛ and foꝛ this cauſe the Judgement was 
Reverſed. Mich. 3. Jac. rot. 492. Rewrd verſus Davie, accord of a 
Judgement in the Common Bench, There the Judgement 


was affirmed, and rin. 35 H. 8. rot. 30. betwirt Wright and 
Whitfield accord. 


Dagg & Kent verſm Penkevon. Trin. 44. Eliz. rot. 348. 
f 6 Im the Exchequer Chamber. 


IAbbt. Upon the Statute 2 Ed. 6. foꝛ not ſetting foꝛth of Tythes 

Jand demand the treble value of tye Tythes, viz. 630. The 
Defendant plead Noa deber, and the Jury found Quod deber 781, 
& Quoad reſiduum non deber, and alleſs 1d. fox Damages, and 
40 S. fo2 Coſis 3 Ind the Plaintiff after divers motions in Ar⸗ 
reſt of Judgement had Judgement fo2 the Debt, and releaſed 
the Damages and Coſts, becauſe he was in doubt whether he 
ought to have had the Damages and coſts in this Aaion 
wherein he recovered the treble value of the Tythes: And 
the Statute bythe Expzeſs woꝛds doth not give Coſts : WWhere- 
foe to avoid Erro in hac parte he releaſed the Damages and 
Coſis, and took his Judgement foz the. Debt only: And Error 
was bought upon this Judgement in the Exchequer Chamber. 
The firli Erroꝛ alligned was: Foz that the Plaintiff foz his Title 
ſhe we, that the Quern by her Letters Patents let the Reaozp 
of M. to Ed. Prideux fo; life, and he let to the Plaintiff fo2 
years, at, And he doth not lay by Letters Patents hic in cu- 
ria projata ; Anò this exception was taken befoze in the Kings 
Xenth. Sed non ailocarur : Foz inalmuch as the Plaintiff harh 
bur parcel of the Eſtate, viz. A Leaſe derived out of a Leaſe 
fo life; And becauſe the Letters Patents do not appertain un⸗ 
to him; and koꝛ that this Aa ion is to puniſh a 70t, fo: not (its 
ting out of Tythes, and is not an Aa ion to demand the Tythes; 
any the Title ſhewn in the Declaration is but a convepance to 
the Action : Therekoze the Declaration is good without ſhew⸗ 
ing the Letters Patents, Secondly, it was alledged, That 
this Statute doth not give the treble value to the Farmoz of a 
Parſonage, And that the ſuit fo2 the fozfeiture ought to 
be befoze the Spiritual Judge, and not at the Common Law. 
Sed non allocatur. Thirdly , fo2 that the Action is bꝛeught by 
two Farmozs, who demand the fozfeiture : koz that he carried 
away the Cozn without ſetting fozth of the Tythes, not agrec- 
ing with them, being Farmozs foz the Con: and be both not 


(ay. 
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lay, that he did not agree with them, no? either of them: Fox 
if he agried with any of them it ſutficeth ; Sed nonallocatur: Foz 
when he ſaith, that he did not agrie with them, it ſhall be in- 


tended, that he did not agree with them, noz either of them: 


And ik he agreed with the one of them / the other dught to ſhew it: 
Wherefoze the Judgement was affirmed, 


Fiſh verſ#r Bellamy. Mich. 2. Jac, rot. 1906. 


D Eplerin. The Defendant madeConuſante as Bayliff of Sir 

\ William Howard, fo Damage fefant, as in his freehold, gt. 
The ÞPlaintif ſhews, That the Biſhop of Bathe and Wells was 
ſeiſed in ie of the anno? of Blacktord, unde, &c. And in 18 
H. 8. let it to Elz. and Rob. Cozins fo: 60 years, with a 
Proviſo 3 That if they both died during the 50 years, that he 
might re-enter : the Leaſets confirmed, ac. The Biſhop after⸗ 
ward dies, and one Tho. Clerk his ſutcelſloz, 22 H. 8. (Eliz. 
Cozus being dead) let that Mannoz to one Rub. Clerk, Ha- 
bendum cum poſt mortem, five per mortem, ſurſum redditionem, ſeu 
foris facturam prædicti Rob. Cozins vacari acciderit; fog Co years, 
and this Leaſe is confirmedz Afterward the Keverſion of this 
Manno2is granted to Sir Will, Howard: Rob. Cozins dies du- 
ring the 50 years: And whether this ſecond leaſe (hall take 
any ecken, oꝛ be in contingency, 02 in eſle, was the Queſtion. 
And it was argued by Fofter and Tarfield foz the Defendant, 
That this ſecond Leaſe is not good; Foz, firſt, it was agreed by 
the Counſel on both ſides, and by all the Judges > That this 
firſt Term is not determined by the death of Eliz. Cozins and 
Rob. Cozins within the 60 pears ; but continues untill the 
Lefſo2 o2 his Succet{o? Determines it by Entry. Fo2 the p20- 
viſo is a meer condition, and not a limitation. Then when the 
ſecond Leaſe is limited to commence cum poſt mortem, five per 
mortem, ſurſum redditionem, forisfacturam, vacari contigerit, none of 
them happen in this Caſe : Foz it is not determined by death, noꝛ 
is there any foꝛteiture, oꝛ any lurrender: And therefoze the ſecond 
Leaſe ſhall never have any beginning: Foz this Leaſe conti- 
nues, untill it be determined by effluxion of time: And the 
ſecondLeaſe isnot appointed to begin after the determination 
of the firſt Leaſe : but after this ſpecial determination men⸗ 
tioned, which if it never happens, the ſecond Leaſe never ſhall 
begin: Wherefoze, at. And of that opinion were Anderſon and 
King{mil; That by reaſon of this incertainty the Leaſe is void, 
fo2 it doth not appear when it ſhould begin. But Walmſley, 
Watrberton and Daniel e contra. Foz in Deeds ſuch conſtrugt- 
on ought to be made; that they may well ſtand, acco:ding to the 
intent of the parties, and not to be deſtroped: And it is a ſini⸗ 
ſter conſtruttion which ſhall deſtroy that, which by any kind of 


confiruction can be made good, And here it may be well con- 


Urued 


(3) 


— 
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ſtrued alter the intent of the parties, That it ſhall begin when 
the firſt Term is determined by efflurion of time poſt mortem 
of the Lelifes, which map be at any time after the death of 
the parties, and needs not to be immediately poſt mortem, Foz 
there be not any ſuch woꝛds: Therefoze there is a difference 


where a Remainder is limited poſt mortem, that ought to be 


immediately, without any interim. But otherwiſe it is when 
a Leaſe is appointed to commence cum vacari contigerit poſt 
mortem, &c, Foꝛ then it ſhall begin 3 quocunque modo oꝛ quan- 
docunque vacar. contigerit poſt mortem, And ſo by ſuch tonſtru⸗ 
ction no eſtate ſhall be deſtroyed, but the intent of the parties is 


pzeſerved 3 Wherefoze they adjudgedit foꝛ the Plaintiff, that the 
L caſe was good. 
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—Ovenart. Upm à Demite by Andenture, and counts,That 
the Delendant bp Andenture demiſed , and granted the 


Lands unto him fz 20. years ; And that one W. P. entred 
and eviced him byrigbtkul Title: The Defendant Pleads 


— — — ER * 


a Plea with an Inducement to a travers, abſque hoc; That he was 


polſeſſed by vertue of a Leaſe, ac. And it was thereupon. De- 
murred: And relolved by all the Juſtices, that upon the words 
Demiſe and grant, without other wozds which compzehend any 
Marrant in them this fiction. well lies. And that a Leaſe by 
Eſtoppel is a god Lease ta ground this Action: upon Evigion. 
And that the Bar with a very that he was not poſſeſſed 
by vertue of a Leaſe, is no Plea againſt this Leaſe by Jnden- 
ture, which is an Eüsppel, without ſhewing a particular cauſe, 
Plaine withaut urther argument, it was adjudged fo2 the 
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ſame Trover and Converſion; And it was thereupon demurr ed. 
And after argument by Clerk foz the Plarntiff, That it was not 
any Plea 3 Becauſe they having Judgement, and the parties 
being in execution, is not anp ſatisfanion, unleſs the money be 
paped: And then without ſatisfaction. it is not any Plea in 
ar of this Action : As in Debt againſt two by ſeveral precipe's 
upon one obligation, Judgement and execution againſt the one 
is no Plea foz the other, without ſatisfagion. And Execution 


of the body is not anp ſatisfaction „ as 33 H. 6. 47. 4H. 7. 


29 H. 8. Title Execut. 13 2. 14 H. 4. But all the Court held the 


Piea to be good: Fox the cauſe of Action" being 17 555 divers, 
io which Damages inte rtain are retoverabie? And he having 
Judgement againſt the one fo: Damages':rettain, That which 
was intertain befoze is reduced in rem Judicatam, and to tertain⸗ 
ty, which takes away the Action againſt the others: And 
thetefoze Popham ſaid, it one hath Judgement to retover in 
Treſpaſs againſt one, and Damages certain, although he be 
not ſatisfied, yet he ſhall not have a new Acton foz this freſpals. 
By tbe. ſame reafon.e contra, if one hath cauſe of Aion againſt 
two, and obtain Judgement againſt the one, he ſhall nöt have 
remedy againſt the other; And the alledging that de hath the 
one in execution. faz this cauſe; is not an Anſwer to the pur⸗ 
pole: And the difference betwirt this Cale and the Cale of 
Debt upon an obligation againſi two, is detauſe there every of 
them is chargeable, and liable to the entire Debt; and there⸗ 
foze Recovery àgainſt the one is no Bar againſt the other untill 
ſatisfaction. And Fennerſatd; that in Caſe of Treſpaſs, After 
the Judgement given, the pzoperty of the goods is changed, ſo 
as he may nat leiſe them again: Wherefoze by all the Court, 
Nullo contradicente , noꝛ any of the Defendants Counſel- being 


o 


there, it was adjudged fozthe Defendan. 


Fortan verſus Horton. Ttin. 2. Jac. rot. 710,753 * 
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| 0444 2 I alba Sn iid 
Eplevin. - Up6n Demurrer the Cale was; Wadbam made 
a Leaſe foz years of the Landsin Mueſlion, upon tundirion 
that he ſhould not alien to any beſides his thildꝛen; The Lefſie 
De viſe part of the Term ta Humphry his (on after the death of 
bis Feme, and made one Marſhal, and another his exeeutoꝛs, and 
dyed; The Lefſozentred as fo? a bzeach of the condition 3 And 
whether his entry were lawful:was the Queſtion ; And it 
was argued by Gybbs fo the Plaintiff, that it is a Foꝛfeiture: 
Foz by this Deviſe to his Son after the death of his Feme, the 
Intereſt thereby is in the mean time given to the Fernie; which 
is a hꝛeach of: the Condition. But it wan argue by Were 
foz the Defendant, That it was not any breach. Firü, tbe 
Devile to the Son after the death ol his Feme is not any De: 
viſe to the Feme in the mean time: Foꝛ the Law ſhall tonſtrue 
| it 


AC i Nn „ r OI ot og FRACTY o 
nei: Gre ee Ser no Toa AE es 0 ESPE Bt ne” 5 S 
i K PP — F „ ee 2 ONES 5 Pt. 3 n 8 8 POE: 75 * e 2 
— 4 * „ Sc F * 7 . . +6.% - 4 * - _ 2 * —. 1 " - — 2 5 * es 1 Fo = af Os 28 5 7 2 oth * — - 277 — Ps - "4 ts 41 
= * < WINE. „ ue EM os . oe >. * "SEPA By LY 1 OL PE PER SS ons S ˙ Lf WON: _ 5. 3s 2 x 
1 - ; 4 hope, FL! F 8 . —— a x, A r „ * 


— OG. SW OI i 


CE a ot — — —— — ct 


— 


— ——ũ—ũͤ — — — 


JACOBI Regis in Banco Regis. 


— — 2 — — >< — — — —— — — —— ß — —— 


it to be a Devile to the Feme when the Law intends, that 


he intended it to his Feme, and to none other in the mean time. 
But here cannot be any ſuch tonſtruction. Foz it may be well 
concetved , that he intended it to his Executozs in the mean 
time. Secondly, the Law ſhall not conſtrue it to be a Deviſe 
by implication, in deſtruction of an Eſtate, to make a bzeach of 
a condition: Foz no Tore is to be ſuppoſed by a conſtruction in 
Law. Thirdly, that the Deviſe is void, unlels it be ſhewn, 
that the Erecutozs conſented thereto, and that he entred by the 
Executozs alſent, Fo2 otherwiſe it cannot be a bzeach of the 
condition: TWherefoze, c. Popham, Gawdy and Yelverton 
held, that it was not a beach of the Condition; Foz it is 
not a Deviſe to the Feme by implication: Foz ik it thould be 
by implication, it would make a fozfetture of the Eſtate. And 
this Dedile of the Land to the Son, after the death of the 
Feme, is Luta Demonſtration when his eſtate ſhall commence. 
and in the interim the Executozs may well have it: But Yel- 
verton laid, if the Deviſe had bien to the Executozs after the 
death of the Feme, That peradventure might by implication 
carry the Term to the Feme : Fo2 it appears, that his intent 
was, his Exetutoꝛs ſhould not have it untill after the Fes 
deaths and none other could have it in the interim: Therefoze 
it ſhall be conſtrued as a Devile unto her in the mean time. 
But Popham denyed it; Fo2 in the mean time the Executozs 
ſhould not have it as Legatozies , but ts perfozm the Mill. 
And it is a Demonſtration when the Erecutozs ſhall have it 
to their p2oper uſe: But they all agreed the Caſe of 13 H. 7. 
That a Deviſe to his Þeir of his Land after the Death of 
his Feme is a good Deviſe by implication to the Fee: Fox 
it appears he intended his heir thould not have it until the 
death of his Feme: And none other tan have it beſides the Feme. 


And therefoze it is a good Deviſe to the Feme by implication. 


But if ſuch a Devile had been to a ſtranger after the death of 
bis Feme: it might peradbenture habe been otherWiſe : Foz the 
heir in the interim might have had it: But they held, that if the 
Devile be allowed to be to the Feme by implication, although the 
Exetutoꝛ never afſented thereto, yet it is a bꝛeach of the Condi⸗ 
tion; foz he thereby made an alienation : And the JNon-con- 
ſenting of a ſtranger ſhall not take away the advantage which 
the Lefſo2 had by this Act, So it was reſolved in the Loꝛd Bu- 
roghs Cale in this point. Williams (aid, That he was of a con: 
trary opinion in the p2incipal Caſe: but he delivered not any rea⸗ 
ſon : Mherekoze Adjournarur. FORO 


L 2 Higham 
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Higham verſe Flower. 2 


Ebt: Upon an obligation datedapud Aloam: The declara- 

tion ſuppoſed it to be made at Aloam in Suff. The Deten- 
dant pleaded, that Aloam fs in Ireland 3 and that it is the ſame 
Uill which is in the Bond; and that there is not any ſuch Uilf 
no? place in England of that na me; And demanded Judgement, 
ac. And it was thereupon Demurred, and without argument 
adjudged foz the Plaintiff: Fo2 although it bears date in any 
place beyond the Seas, yet the Plaintitt foꝛ Tryal map alledge 
it to be made in England, and good enough. Vid. 48. Ed. 3.3. 


Baugh verſus Haynes, Paſch. 43. Eliz. rot. 80. 


1 Upon a ſpeciall Uerdict, the Caſe was ſuch : 
Dean and Chapter ſeiſed of a Mannoꝛ whereof the Land 
in Queſtion was Copyhold, demiſable foꝛ thꝛe Lives,rendering 
8 8. Rent at four Feaſts, and Þartotable upon the Death of 
every Tenant dying in poſtellion. Tye Dean and Chapter 
lets this Land by Jndenture foz thzx Lives, rendering 88. 
Rent at two Fealts, and reſerves not any Þariot : And whether 
this Leaſe were good againſt the ſutteeding Dean oz not, was 


the Queſtion. Fir}, becauſe this Leaſe was not made foz 


thꝛie lives direuly, but made to J. S. fo2 the lives of his thete 
Sons, named, at. Secondly, becauſe the Þartot is not reſer- 
ved, ſoall the Services be not reſerbed. Thirdly, foz that the 
Rent was uſually payed at four dayes, and now it is reſerved 
payable at two dapes. Fourthly, betauſe this Land was not 
uſually demiſable by Indenture, but only by Copy: And ſo it is 
not Land ulually demiſable. But notwithſtanding any of theſe 
objections, it was reſolved, that this Leaſe was good: Foꝛ as to 
the fourth objection, which leemeth to be the moſt material; It 
was held, that this Land is accounted uſually bemiſable 
when it is alwayes demiled: As if uſually it had bien let at 
will at the Common Law rendering Rent, ſuch Land is ſaid 
to be uſually demiſed, and ſuch Rent may be the ancient Rent; 
and (0 it was ruled in 7 Eliz. in the Caſe of Sir James Marvin, 
where Tenant in Tail lets a Copyhold by Jndenture rendering 
the lame Rent as befoze, that it was a goodLeaſe within the 
Statute of 32 H.8. And Williams ſaid, that he had known it 
to have been th2ice (oadjudgedin his time, in the Caſe of Tenant 
in Taile: And it was cited at the Barr, that this laſt Term in 
the Common Bench, betwixt Banks and Broman. Jt was ſo 
reſolved by all the Juſtices in the Caſe of fuch a Leaſe by a 
Dean and Chapter. 3 it was reſolved, That the non- 
reſervation of the Þariot ſhould not impeach the Leaſe 3 Fox 
the Statute is, that the ancient Rent and moꝛe ſhall ve reſerved; 
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which ts intended of the ancient Rents, anddo not extend toca- 
ſualandaccidental ſervices, as hariots and ſuch like. To the 
third, that the reſervation of the Rent was at two days, where it 
was uſually paid befoze at four dapes: It was held to be well 
enough:toz it is all foz the ſucceſſozs benefit,andthere is not any 
impairing of the Rent: And as to the firſi objection, they all held, 
that it is not of any foꝛce: Foz a Leaſe to one foz thꝛie lives, and 
to thzie foz their thꝛi lives, is all one within the intent of the 
Statute 2 Wherefoze upon the firſt argument, they all reſolved, 
That it was a good Leaſe, and adjudged it foz the Plaintiff. 


Braſhford verſus Buckingham and his Wife. 


Rror in the Exchequer Chamber of a Judgement in the 

Kings Bench; The Erroꝛ aſſigned was,Becauſe the Action 
was bzought by Bren and Feme upon a pzomiſe made to the Feme 
after the Coberture, in conſideration that ſhe ſhould cure ſuch a 
wound, to pap unto her 10, l. and alledges in facto, that the cured 
it; And fox non-perfozmance of this pꝛomile, they bꝛought 
their Action upon the Cale: where it was alledged, That the 
Baron ſole ſhould have had the Audion, it being a perſonal duty 
which accrued during the Coberture, Sed non allocatur; Being 
grounded upon a pꝛomiſe made to the Femme, and upon a matter 
riſing upon her skill, and upon a perfozmance tobe made by the 
perſon of the Feme: So ſhe is the cauſe of the Action, and ſo the 
Action bꝛought in both their names is well enough; and ſuch an 
Action ſhall ſurvive to the Fewe. Mhereloze the Judgement 


was affirmed. 
Earl of Bedford verſus Forſter, Paſch. 1. Jac. rot, 426. 


Rror to reberſe a Fine levied, Trin. 37 Eliz. by Sir John 

Forſter. The fir} Erroz alligned was, becauſe the Writ 
was , Inter Nicholaum Forſter querentem .8 Johannem Forſter 
deforcientem; And ſo was the Dedimus poteſtatem: And in the 
caption of the Fine annexed to the Writ of Dedimus poteſtatem 
(which was certified,) it was in this manner 3 Præcipe Johann 
Forſter militi quod teneat Nicholas Forſter, &c. So it varies from 
the lirſt Writ and Dedimus poteſtatem, 8c. A ſecond Erro2 al⸗ 
figned was, becauſe theTrit of covenant was, Præcipe, &c. 
Quod teneat, &c. de oo meſſuagiis, duobus Toftis, decem gardi- 
nis, &c. So was the Mrit of Dedimus poteſtatem: And the Fine 
certified was in this manner, Præcipe, &c. quod teneat, &c. de 
octo meſſuagiis, duobus meſſuagiis, decem gardinis, &. Su it ba- 
ries from the firſt TUrit and Commiſſion, and there is not any 
warrant foz the Commiſſion. Thirdly, that upon the doꝛſe of 
the Dedimus poteſtatem it was, Executio iſtius Brevis patet in quo- 


dam panello huic Brevi annexo3 Whereas it ought to have bien, in 
| quadam 
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quadam ſcedula, buic Brevi annexa: If oꝛ it is not any Panel,but a 
Stedule. But all the Court held, that none of theſe Errozs 
alligned are any cauſe to reverſe the Fine: Foz as to the firſt, 
they held, that the names are all one, Forſter and Foſter, and are 
of the ſame ſound, Et quaſi one and the lame name; And as to 
the laſt Erroꝛ they held, That it is but matter of fozm, and not 
material. Foz although it be not pzoperly ſaid to be a Panel, 
pet a Panel and Stedule are all one in ſubſtance, and no cauſe 
to reverſe it; And as to the ſecond Erro2,(Though it be the moſt 
colourable, yet) it is not any cauſe toreverſe the Fine: Foz al- 
though duobus meſluagiis is, pro duobus Toftis, which ſxms tobe 
prima facie moꝛe than the other, yet they held it not to be material. 
Fo2 the Concopd hath relation to the Writ of covenant and the 
Dedimus poteſtarem : And the Entry of the Præcipe upon the 
Teſte of the Contoꝛd is a reherſal of the ſubſlante of the Writ of 
covenant, and is moze than needs to be 3 and being variant from 
the Writ of covenant, is idle, immaterial, and meerly void: 
Wherefoze the Fine is good enough, notwithſtanding theſe Ex⸗ 
ceptions. And it was affirmed, 


Humphry Lea verſus Lacon. 


Reſpaſs. After Uerdict, it was moved in Arreſt ok Judge- 
ment 3 That the Ven. fac. was awarded in this manner. 
Jacobus, &c. Vicecomiti ſalutem, &c. So omitting of what coun- 
ty he was Sheriff 3 And it was returned by the Sheritt of the 


tounty of Salop, where the Action was bꝛought; And now mo- 


ved, that it was an ill Tryal: And here is an ill Writ 3 and it 
is not the want of a Writ, which is not helped by the Sta- 
tutes: Et non conſtat curiæ by what Sheriff of the county it is 
returned, noꝛ by whom it is returnable :; And the Sheritk of the 
county of Salop, hath no authoꝛity thereby to make the return, no 
moꝛe than any other Sheriff of any other county, But notwith- 
ſtanding, becauſe this Writ is warranted by the Roll, which is 
well, it being juditial, may be amended 3 Wherefo:e it was 
awarded to be amended3 And the Plaintiff had Judgement. 


Mary York verſus Twine in the Court of Wards. 


JOte: This Term it was reſolved in the Court of Wards,betwixt 
Mary York and Twine, upon aCaſe made and delivered to the 


Judges, aſſiſtants to that Court, viz. Popham, Anderſon and Fleming: 
That where- the Queen had granted under her great Seal to one 
Allen an Annuity of 40 l. per annum for 21 years,to be payed by her 
Receiver of her Court of Wards; Allen being condemned in 40co 1. 
Damages at the Suite of one Gilbert Tork, and that Verdict affirmed 
in an Attaint brought as well for the very matter as for the exceſſive 


| Damages Q 


chargeth the perſon only. 
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Damages ; and Judgement being given accordingly upon a Fier far. 
This Annuity was ſold to George Tork for 500 l. And whether this Ex- 


tent and Sale were good, was the Queſtion. And they reſolved, That 
it was well extendable, and well fold by the Sheriff; For being an 
Annuity certain, for years certain, and payable by the receiver, It 
is in nature of a Reac-charge for twenty one years, and is well 
grantable over and vendib 


j 


e, and not like to an Anguity which 
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Termino Michaelis , Anno tertio JACOBI, Regis in 
ſecond Judge of the Kings Bench, was made and ſworn 


Chief Juſtice of the Common Bench: ( Sir Edm. Anderſon 


dying the laſt vacation) And all the fellowfhip of the Inner- 
Temple attended him to the Hall the Saturday following; although 


it was doubted whether they ought to attend him, becauſe he was be- 
fore a Judge. 
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Emoraudum. The firſt day of this Term, Sir Franck Gamdy, 


Vaughan verſus Holdes. 


(2) 1228 Upon Ebidente, the Cale was: Inkant Te⸗ 
nant in Tail of Land in Gavelkind (where the tuſtome 
was, that an Infant above the age of 15 years, might make a 
keolfment of his Land, and bind himſelf) made a feoffment of 
the Land intailed. The Mueftion was, whether this Feotl⸗ 
ment were a diſcontinuance,and ſhould bind the Infant : And all 
the Court held clearly, and co delivered the Law to the Jury 3 
That this feoffment was not any diſcontinuance to bind him, 
no2 was good by the cultome 3 Foz the cuſtome ſhall never enable 
bim toda a Ten; And therefoze ſhall be intended to extend only . 
to Land whereok he is ſeiſed in Fir. And they further held, That \ 
if a man makes a Died of feoffment of Land, and delivers the a 
Died, and ſaith no moze; but Take and enjoy the Land, o2 Take 
the Land according to the Deed ; o2 ſuch wozds which amount to 
a Livery when he delivers the Dixd ; Nothing paſſeth : Foz the 


Law requireth moze Ceremony than the Delivery of the Died 
upon the Land. 


Style verſus Heath. 


(30 Ction upon the Caſe foz wozds : Whereas the Plaintiff | 
was Church-Warden of Marlow, and by reaſon of his of- | 
fice took his oath to pzeſent things within his charge: That be 
ſuch a dap and year , Vinculo ſacramenti ſui prædict. pꝛeſented 
certain Articles again(i the Defendant befoze the Otfitial: And 
the Defendant knowing thereof, ſpake of the Plaintiff theſs 
words; Thou haſt perjuredly preſented me zt the vifitation be- 
fore F. S. Official. The Defendant pleaded Not guilty, and be⸗ 
ing found againſt him , Jt was moved in Arreſt of Judge- 
ment by Finch; that foz theſe wozds an Action lies not: Firſt, be⸗ 


cauſe 
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cauſe the woꝛds, Thou didſt perjuredly preſent me, &c. is no pe- 
3 tile charge that he was perjured; But being adjectively ſpo- 
[ ken, they impoꝛt not any ſuch flander : As ik one ſaith, Thou haſt 
W Thieviſhly taken ſuch things; It is not any charge, that he is 
5 a Thiek, noꝛ is ſo flanderous 3 So if one ſaith, Thou haſt dealt 
b Treacherouſly, that doth not charge him to be a Traytoz. Se⸗ 
tondly, it is not ſhewn what thing be pꝛelented, ſo as it may 
appear to the Court, to be within his charge, and pꝛelentable by 
him; Other wile, if he pꝛelents a thing wherewith he hath na- 
thing to do, It is a vain pꝛelentation, and no perjury in him, ac. 
And foz both cauſes, Williams and Yelverton held, that the fAi- 
on lay not 3 Foz the reaſons befoze alledged, Fenner laid nothing 
thereto : Wherefoze,and becauſe the Poſtea was never returned, 
Judgement was appointed to be (layed Quouſque it ſhould be 
moved again, Afterward in Hill. Term.tt was moved again, Pop- 
ham being pꝛeſent; Andreſolbed that the Action lay not, and ad- 
judged koz the Defendant, 


| % werſas Boucher, 
Aux Impriſonment. The Defendant Juſtifies: Foz that (4) 
the City of London is an ancient City 3 And that Sir Ro- 
bert. Lee, being Major & Juſticiarius pacis within the ſaid City, 
commanded him being a Serjeant of the Mace, pro diverſis cauſis 
eidem Majori bene cognitis tg impꝛiſon the Plaintiff; Per quod, &c. 
and ſo Juſtifies 3 And it was thereupon Demurred. The Firſt 
exception was, becauſe, it was not ſhown that the Majoꝛ was 
Juſitce of Peace by Pꝛeltription, oz by Charter, Secondly, be- 
N cauſe he juſtiſies the Arreſt by the Majoꝛs command, which be⸗ 
q ing out of his pzeſence, oughtnot to be without warrant3 As 
14 Hen, 7. is. Thirdly, becauſe he juſtifies the Arreſt by the 
MDajozs command, pro certis cauſis known to the Ma joꝛ; which 
is not good 3 Fo2 he ought to ſhew the caule of the tmpaiſonment; 
So as the Court may adjudge, whether it were lawful oz no: 
Fo otherwiſe, there is no cauſe of juſtification. But Montague 
Recoder anſwered. That although ſuch juſtification may be 
foz the Majo; himſelf in ſuch Cale, becauſe he ought to ſhew 
good cauſe of Juſtification to the Court, he being pꝛivy; yet the 
Serjeant oꝛ Dfficer is not pꝛiby, and therefoze his authoꝛity is 
not to be examined upon his tmpziſoning any by the Majozs 
command, But all the Court held, that foꝛ this point pꝛinti⸗ 
pally the Plea is not good ; Foz although the Majo: oz Magi⸗ 
ſtrate may ſend foz any to examine him, and is not bound to ſhew 
the cauſe in his Warrant, noꝛ the Dfficer is to know the cauſe 3 
(Foꝛ peradventure it may be foz Treaſon 02 Felony, which if it 
| thould be diſcovered, the party might thereby eſcape; and the 
| Examination ſhould not be made, and Juſtite be thereby de- 
| frauded ) Bet when he 1s come 2 the Majoꝛ, and committed 
to 
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to pziſon. then the cauſe is diſcovered: And when one is im- 


pleaded in an Action, he ought to thew the cauſe, otherwiſe the 

Plea is not good: But ko2 the other exceptions, they did not 

— 9 950 them. And Judgement was given fox the 
aintiff, | 


The King verſus Sir Richard Wendman in the Exchequer. 


T was held by all the Barons, and ſo they delivered the 

Law to the Jurp 3 That where Anthory Bowen hab a Sta- 
tute made unto him by Sir Rich. Wendman of 10-0l.and after- 
wards was a fugitive beyond the Seas in 27 Eliz. & after. befoze 
Office, returned, and releaſed this Statute, and Office is after 
found: That this releaſe ſhall not Bar the King; Foz he was 
intituled by the flight, and the Office is but an inkoꝛming of him, 
and the Statute was in him befoze the Dffice, Secondly, it 
was reſolved, that the Queen granting the laid Statute inter 
alia to Conway, and liberty unto him to ſue it, in the name of the 
Quten and her lutteſſoꝛs, it is a good Warrant, and all pzoceſs 
thall be made in the Kings name, as if there had not been any 
_—_ _” Whereupon the Jury gave their Uerdic ac- 
cozoingip. * 91. | 


Davie Baker verſus Gough. 


T Rover. The Plaintiſt as Farmer tothe Lozd Abergaveny, 

_ baings the Action foꝛ tertain Cozn in the County of O xon, 

koꝛ the tryal of a Title of Land in the County of Monmouth; 
The Parties being at Jfſue, and the Jury ready at the Barr 
to try it, The Defendant pleaded, that this Inqueſt ought not to 
be taken 3 Foz that after the laſt continuance, and befoze Jfſue 
joyned, the fozeſaid Davie Baker was excommunicated 3 Et profert 
tbe letters of the Biſhop of Landaffe,Ozdinarp of the place where 
the Extommunitation was, teſtifying it, And the letters of Ex- 
communicatton Were entred upon the Plea, and bare date 
4 Octob, 3. Jacobi, reciting that he was excommunicated fozRe- 
cuſanciez Whereupon the Plaintiff Demurred : Becauſe he doth 
not ſhew in the Plea, noꝛ in the letters, when he was excom- 
municatedzand peradventure, it might befoze the laſt be continu- 
ance, and then it is not any Plea: And of that opinion was Wil 
Iams;FozeveryPlea dilatoꝛy, oꝛ in abatement, ought to be certain 
to every intent: But a Plea in Barr certain to a common tn- 
tent is good; And foꝛ this point, he relyedupon 20 Hen. 6. 25. & 
36 Hen. 6. where it is (aid, that the time of excommengement 
ought to be ſhewn, fo2 the reaſon abobelaid. Alſo it is not 
averred by the Plea, oꝛ otherwiſe, that Davie Baker, the Nlain⸗ 
tiff, and this Baker whois named in thts excommengement, be 
one and the lame perſon, and he doth not lay pradict. And Pop- 


ham 
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; ham abſent ) the other Juſtices would adviſe thereof 3 And the 

| Jury was adjourned untill the next day; when letters of abſo-. 
lution were ſhewn foz the Plaintiff. But the Court held, that 

= they were not ſufficient, becauſe they were after the Demurrer, 
and bare Teſte after the Jury returned; Alſo foz that they were 
under the Teſte of the Arch: Biſhop; whereas it ought to have 
bien under the Teſte of the ſame Biſhop who excommunicated 
him. But fo: the matter, all the Juſtices agried 3 that the Plea 
was not good, foꝛ the reaſon befoze : Becauſe the dap of excom- 
mengement ought to be ſhewn certain to the Court, whereby 
| the Court might adjudge thereupon, and the time is Traverſa- 
; ble. And fo2 the ſecond Exception, Popham and Williams held it to 
7 be ill; But the other Juſtices doubted thereof: But upon the 

firſt point, it was reſolved, that the Plea was ill: And there- 

upon, the Jury was taken, who found fox the Plaintiff, 


Jurdain verſus Steere. 


Jectione firmx. Upon a Leaſe by Richard Blackalley and (7) 

Chriſtopher Blackalley foz 3 years of the entire Land; Upon 
Not guilty pleaded, The Caſe by the Evidence was diſcovered to 
be ſuch:Chriſtopb.and Rich, Blackalley,and one Waltham, Daugh: 
ter to Rich. being Jointenants fo2 years 3 Waltham lets her part 
to Chriſtoph, Afterwards Chriſtoph. and Rich. joyn in this Leaſe to 
the Plaintiff; And he detlares upon a joynt Leaſe by both, and 
whether this declaration were good, was the Question. And 
FlemmingChief Baron(befoze whom it was tryed by Niſi prius in 
the county of Devon) overruled it, that the declaration was well 
maintained by this Leaſe : But notwithſtanding, toſatisfie the 
Defendants Counſel, cauſed the Caſe to be dzawn up by the 
Counſel on both ſides; and that it ſhould be moved to the Court 
ol Rings Bench, where the Caſe depended 3 And if they doubted 
thereof, than the Recozd ſhould not be certified 3 And the Jury 
gave their Uerdict accozding to his opinion foz the Plaintiff; And 
now this matter was moved: And Popham and Feaner held, that 
this Leaſe well warrants the declaration : Foꝛ upon the matter, 
they both let the entire; and upon this general Count, it is god. 
But Yelverton and Williams e contra,Becaule the Court ſuppoſeth 
that both let the entire, as Joyntenants,fo2 ſo it is intended by the 
general Count, which appears to be falle: Foz they two let two 
parts joyntly; And the one of them having a third part, as Te- 
nant in common, let that only, and ſo the declaration ought to 
have ſhewn the truth, and the eſpecial matter: And becauſeit is 
difficult, they uſe in ſuch Caſe to make a Leale, and the Leſſee to 
make a ſecond Leaſe,and the ſecond Lellee to declare generally; 
And ſo all the matter ſhall come in evidence. Wherefoze Ad- 
journatur. 


MD Gybſon 
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Gybſon ver ſus Searls, 


(8) Jectione firmæ. By the Plaintiff, Leſſee of Richard Peacock 
| againſt the Defendant Lefſie of Gage; A ſpecial Uerdic 
was found: But becauſe it was very large, and many ſeveral 
Deeds and Recozds were to be entred, and one point in Law 
(which was agreed on both ſides to be the Caſe) would make an 
end of all, by direction of the Court and conſent of the parties 

a caſe was agreed to be made and argued, without entring the 
Uerdict, and accozding to the reſolution therein, Judgement 
thouldbe entred: Which was ſuch Lell of a Manno: foz 99 
years takes a Leaſe of the Bailywick of the laid Yannoz foz 
21 years 5 And whether this taking of this Leaſe be a lurren⸗ 
der 02 determination of the firſt Leaſe of the Mannoꝛ was the 
Queſtion 3 And it was argued by Doderidg the Kings Soliti⸗ 
toꝛ, foꝛ the Plaintitf, that it was not a ſurrender 3 becauſe it is 
of another thing, and of another nature, and maywell ſtand with 
his Leaſe of the Hannoz, and it doth not enable the Leſſo2 to 
meddle with the Bannoz during the firſt Term: But if he had 
taken a S2ant of a Rent Charge, o2 Common, oz Eſtovers, oz 
any Parcel of the Bannoz, by a new. Gzant, That had bien a 
ſurrender, as 21 H. 7.6. ig. And ik he takes a Geant of the 
Cuſtody of Parcel thereof, That peradventure might babe been 
a (urrender, as 3 Eliz, Dy, 36, fag he had there a new Intereſt 
in the ſame thing; But & Bailywick may well ſtand with the 
other 3 Fo2 be lhall have this diſpoſing of his own Rent, and 
other pꝛibiledges which a Lell hath nat. Wherefoze, gc. But 


Coke Attoꝛny General e contra: Foz being agreed, That if be | 
take the Cuſtody, it is a ſurrender 5 much moze it is ſo when de | 
is made Baily 3 Foz a Bally hath a greater intereſt and autho- | 


rity to meddle, than he who hath a cuſtody, as appears, 10 H. 7. 
21. And it is a Rule, Quando aliquis pet chartam aliquid accipit, | 
omnia feciſſe videtur fine quo res efle non poruit, as 14 H. 8. 15. | 
37 H. 6. 17. If the Leſſee ſoꝛ pears takes à new Leaſe foꝛ a leſſer 
Term, it is a ſurrender of the firſt: And Mic. 37. Eliz. in the | 
Common Bench in Jetfes Caſe, it was adjudged, where Lellte faz | 
60 years takes anewLeaſe to begin 10 years after, it was ad- 
judged to be a ſurrender pzeſently, and Mic. 44 & 45 Eliz. in 
the Common Bench in Quare Impedit, again Thompſon, where 
Leflte foꝛ years of an Adbouſan, was pzeſented to-the;Adbouſon. 
by the Letſo25. Jt was adjudged to be à ſurrender of his Term. 
And it hath bien adjudged that if a Copy-holder in Fir takes a 
Leaſe fo2 years of the lame Land; it is an extinguiſyment ol 
bis Copy-bold, in perpetuum: But if he takes a Leaſe foz years: 
of the Mannoz that is but a ſuſpenſion of his Copy-hold du · 

ring the Term. Fitz. Nat. Br. 154. If a Cozoner be made She- 
ritt, it determines bis Dffice ok Coꝛoner: And a Bailiffbath 
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an Intereſt in the Pxnnoz , to make a Leaſe at will, as 
2 2 4. 4+ 3 H. 4-1, Wherefoze, Et Adjournatur, Vid. 
port. | E247 1 | | 


Kenn verſus Drake. 


| Dory gp upon the Statute of 5 Eliz. Wecauſe he uſed the (9 
Trade of a Spurrier in London, not having bien Appzentice 
in that Trade, by the ſpace. of ſeben years: After Uerdia 
Exception was taken; Bercaufe by the Statuteof 3 1 Eliz. The 
infozmation ought to habe been: bzought befoze the Juſtices of 
Þeace , where the offence was committed, and cannot be 
bzought here, noz in other of the Rings Courts: And of that 
opinion were Fenner, Yelverton and Williams: But they would 


advile; Becauſe it was a common Caſe, and concerned many 
inkoꝛmations. MORIN 


Sir John Aſhburnham verſas the Lord St. John. 


UdicaQuerela, To aboid an extent upon a Statute made (10) 
by the Plaintiffs Father: The Extent being in the time of 
the heir, fuppoſtng the Land to beentailed, and ſo not extend- 
able. The Defendant takes Jflue, that they defcended unto him 
in Fi, and Travers the Tail ; And JUue being joyned thereup- 
on, it was found That all was Fe fimple beſides 500 Atres, xt. 
Upon this the Plaintiff pzayes to be diſcharged foz thofe 500 
Acres : And log that the Jllue which was tendered by the Plain⸗ 
tiff, was, whether all thoſe Lands were entailed; it being found 
in part again} him, it is all one, as if all had bien found 
againſt him who tendered it: and the finding ok part to been- 
tailed is not material, noꝛ ſhall help him: But in this Caſe the 
| Extent is void, and he may help himſelf by Entry, and habe an 
i Atſiſe upon Ditleiſin. And all the Court held, that the Iſſue 
ought to be found fox the Plaintiff, as he hath pleaded in eve- 
ry. part, otherwiſe it is found againſt the Plaintiff in all; 
Wherefoze it was adjudged, that the Plaintiff ſhould take no- 
thing by his Writ. 


Blunden verſus Wood. 


P 


Rror of a Judgement in the Common Bench in Debt up⸗ (11) 

on an obligation, where the Defendant pleaded, That he de⸗ 
libered it to thePlaintiff as an Eſcrow to de his Deed upon 

g Condition to be perfozmed, which was not perfozmed, and lo 

not his Died, The Plaintif replies. That it was delivered 

abſolutelyas his Died, and not as an Eſcrow,nozupon any Con- 
dition And thereupon they were at Jflue, and found foz the 

Plaintiff, and Judgement giben upon the Uerdict, and 1 — 
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thereof bzought and aſſigned upon the body of the Recozd: Fo? 
it was ſurmiſed, that it was notanyPlea noz iſſue; and ſo the 
Judgement ought to have bien upon the confeſſion, and not upon 
the Uerdic, and therefoze Erroneaus: And Williams laid, That 
the Plea was not god, to lap, that the obligation was deliveved 
to the party himſelfas an Eſcrow: But pet being pleaded and 
| admitted foz good, and Jllue being jopned, and found falſe; the 
| Uerdict is god 2 » and the Judgement well given. 4s 
| where payment is pleaded in Debt upon a Bill without atquit 
| tance, it being admitted, and tryed againſt him who pleaded it; 
l The Trial is good, and Judgement ſhall be thereupon ; And of 
| that opinion was the whole Court; Wherefoze the Judgement 
| was affirmed; But nothing was ſpoken by the other Juſtices. 
| Whether the Plea were good oz not. 


Lapworth verſws * *** ec x 


(12) "Ls Fo2 the taking of 2c loads of Wheat, gc. in Ey- 
thorp: The Defendant pleads to all the Treſpaſs, befides 
two loads, Not guilty 3 Quoad them he pleads, That the Uill of 
Eythorp is within the Pariſh of Wapenbury, and that Tho. Lap- 
worth was ſeiſed in Fe of the Recozy of Wapenbury, and Devi- 
| ſed it by his Will in wziting to the Defendant in Fx, and died, 
| and that the Defendant entered; and that the Cozn was the 
2 'Tythes levered, at. So jullifies : The Plaintiff, proteſtzndo, 
| that Eythorp is not within the Pariſh of Wapenbury, pro placito 
dicit, that Tho. Lapworth was ſeiſed of the Recozy in Fi, and 
i thereof died ſeiſed without Jfſuez which deſcended to the Plain - 
| tiff as his Couſin and peir; Whereupon be entered, gt. and 
| Traverlſeth the Deviſe 3 And thereupon they were at Jfſue: And 
| a Ven. fac. awarded to try thoſe two Jſues, de vicineto parochiæ 
de Wapenbury : And the Jury found the Jfſue of Non culp, fox 
the Defendant,and the other Jfſue foz the Plaintif 3 And it was 
| hereupon alledged in Arreſt of Judgement, Firſt, that the repli- 
j cation was not good; Becauſe he doth not ſhew how Couſin:And | 
| although it were but an inducement to the Travers. yet it ought ; 
to be alwayes good in ſubſjance, as 12 Ed. 4. is: Sed non allo- | 
catur. F02 it being an Action of Treſpaſs is well maintainable | 
by reaſon of the polſefſion, without making any Title in it. 
And although the Title which he makes in it, being but an in- 
| diutement to the Travers, is not foꝛmal: It is not material: Foz 
| it is not Traverfable, Secondly, it was alledged, that this 
i Ven. fac. de vicineto patochiæ Wapenb. only, is miſaward- 
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| ed: Foz it ought to be as well de Eythorp as of Wapemb. 
| Foz where there be two Jfſues riſing from both places, the 
| tryal ought to be per vicinetum of both plates; and being other⸗ 
j wile, it is à miſ-trpal, and not aided by any Statute : But Ni- 
| chols Serjeant moved, That it was good enough: Fox although 
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the Pla intick in the Declaration ſuppoſeth Eythorp to be, and 
doth not ſhew it to be within the Pariſh of Wapenb. yet the 
Defendant by his Plea confelleth it to be within the ſame Pa⸗ 
riſh, and entitles himſelf theretoas Parcel ofthe Reanozy,where- 
foze it ſo appeareth to the Court; And then the Ven. fac. is well 
awarded from the vicinet. of the Pariſh. The Jfue allo, by the 
Not guilty pleaded, is found fo2 the Defendant $ TWhereioze il it 
were not otherwiſe good, it is good enough by the Uerdic 3 foz 
it is not pꝛejudited thereby: Pophamquoad the firſt reaſon, al⸗ 
though the Defendant in the one part of his Mea confeſſeth that 
Eythorp is within the Parith of Wapenb. yet that ſhall not help 
this Trpal; fo? the firſt Plea of Not gutlty is diſtintt by it ſelf. 
and the J{ue is jopned upon it 3 So there is quaſi an end 
thereof, The ſecond part ofthe Plea is alſoviſtinct from the firſt, 
and hath not any relation thereto, and nothing which is therein 
thall aid the Plaintiff, quoad the Trpali of the firſt ; But they 
be as ſeveral Pleas to ſeberal Ad ions: But peradventure ſuch 
a confeſſion in one entire Plea wouldhave helped him: But as 
it is, it is not good 3 And of that opinion were Fenner and Will- 
ams. And although the Defendant is found Not guilty, as to this 
Iſſue, yet that doth not help; Foꝛ being a miſtrial, it is as a void 
Trial of that Jſſue : And quoad that point, all the Court agried, 
But koꝛ the firſt point Velverton doubted: yet notwithſtaading, 
by the afſent of the whole Court, Jt was adjudged afterward 
to be a miſtrial, and a Ven: fac. de novo was awarded, to try the 
ſame Idues. 


Myn verſas Cole. 


Reſpaſs, Foz entring into his houſe, and taking ok his goods. (13) 
The Defendant pleads, quoad the goods, Not guilty 3 
Quoad the entry into the houſe, that the Plaintiffs Daughter 
licenced him, at. And that he entred by that licence. The Plain⸗ 
tiff ſaith, Quod non intravit per licentiam ſuam. And Jflue joyned 
thereupon : And foꝛ the firſt Jfſue found fo the Defendant 3 And 
fo2 the ſetond Jflue found foꝛ the Plaintiff ; That he did not en- 
ter by licence, and Damages aſſeſſed to 80 [,TAhereupon it was 
moved in Arreſt of Judgement, that he ought to have traberſed 
the licence, and not the entry by the licence : Foz that is pregnant 
in it ſelf, and an ill Jſſue 3 And he ought to have traverſed the 
entry by it ſelf, o2 the licence by it ſelf, and not both together; And 
of that opinion were Williams and Velverton. Vid. 10 Ed. 4, 14 
H. 4. 32. Popham agrted, that the Jſſue was ill, if it had been at 
the Common Law; But being tryed, it is made good by the 
Statute of 32 H. 8. which aides mis joyning of Jfſues 3 Foz an 
Ifſue upon a Negative pregnant ts an Jfſuezper quod Adjournatur. 


Draper 
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Draper verſus Raſtal. Paſch. 44. Eliz. rot. 


Ebt, fo2 39 l. 12 g. in the Debet and detinet; Fo2 that he 
ſold thꝛee Mozthern Clothes for 66 l. monetæ Flandriæ 
adtunc currant in Middleburgh , Quæ quidem 66 l. monetæ Flan- 
driæ tempore emptionis, &c. amounted to 39 1. 12 5. monetæ 
Angliæ, ſolvend. upon requeſt; And that he had not payed the 
39 1. 125. unde Actio, &c. The Defendant pleaded Non debet, 
and found foz the {laintiff Quod debet, and Damages aſſeſſed 
to 12 d. and Coſts to 53 8. 4 d. And it was moved in Arreſt 


ok Judgement, that the Declaration was not good: Foz he ought 


to have made his demand actoꝛding to his Contract, viz. 66. l. 
monetæ Flandriz attingent : to ſo much of Engliſh money: Foz 
otherwiſe if he demand ſo much Engliſh money, it doth not ap- 
pear to the Court, but that it may be moze than lo much of 
Flanders monep will amount unto 3 And if he ſhould have 
Judgement atcozding to his demand, the Defendant might 
be pzejudiced : Foz be cannot traverſe the value alledged. Allo 
the Jury upon the Trial ought to habe inquired of the value 
of the money 3. fo as the Court might know how to give cer- 
tain Judgement. And although in Dziginal Writs purſued 
out of Chancery, The courſe is to demand ſo much of En- 
gliſh money, That is, Becauſe they have another fozm in the 
Chancery 3 yet in ſuch Caſes the Declaration ought to be ſpe- 
tial to demand fo much of Flemiſh money, amounting to ſo 
much of Engliſh money; And the Judgement lhall be actozd⸗ 
ing to the Declaration, to recover the money as he declares 
vel valorem inde, which ſhall be tryed bya Jury what it is. 
Vid. 9 Ed. 4. 49. 34 H. 6. 12. & 11 H. 7. 5, where debt 
was bought foz five Muarters frumenti ad valorem five 
Marks 3 The Judgement was to recover frumentum, gz 
the value, 21 Ed, 4. 38. Book of Entry fol. 157. & 37. & 
38 Eliz. rot. 524. in B. R. betwirt Bagſhaw and Playn, where 
Debt was bzought foz2 481, 8 8. monetæ Flandriz, attingent: 
to 401, 2 g. Engliſh money, again} an Executoꝛ: be plead⸗ 
ed plene adminiſtravit, and found againſt} him: The Judgc- 
ment was, that the Plaintiff hould recover debicum prædi- 
tum : And Erroz being bzought in the Exchequer Cham- 
ber, Judgement was there Reverſed 3 becauſe the Jury did 
not inquire of the value of the Flemiſh money, no? that a Mrit 
was awarded to inquire of the value: and the Court might not 
know the value; And they would not believe the ſlurmile of the 
party: But notwithſtanding theſe reaſons , The Court gave 
Judgement foz the Plaintiff. Foz they held no difference be- 
twixt an Action bzought by Oziginal zit, and by a Bill; 
But in both, The Plaintiff ſhall demand the ſumm ac- 
toꝛding to the Engliſh monep. And if he demends it cther- 


wiſe, 
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wiſe then it is in truth, The Defendant map therein: plead in 
abatement, and ſo help himſelf, And the Uerdittþagving-found 
that he owed ſo much as he demanded, there ought not to be 
any further inquiry of the value : Wherefoze it was adjudged 
fo: the Plaintiff, op 


Sir Francis Knowls verſus Beckingſhaw. 


"Rror of a Judgement in the Common Bench: in Action for 
Trover. The Erroz aſligned was; Foz that the Anion being 
bzougbt in the time of Q. Eliz. and the parties then at Jfſue, 
anda Ven. fac, returned; Afterward in this Kings time an 
Hab. corpora was awarbed with a Tales, which recited, Quod 
habeat corpora Jurator. ſummonit. in Curia nupgr:Regin. And be- 
cauſe the Juroꝛs were never ſaid to be ſummoned in C. Reign 
( foz the Ven. fac. was the firſt Pzoceſs, which is not any ſum⸗ 
mons) it was therefoꝛe foz this tauſe held to be Erroꝛ, and the 
Judgement reverſed , although this Erroz was in Judicial 
Pzoceſs, andit is not aided by the Statute of Jeofailes 32 H.8, 
no2 18 Eliz. Foz the one Pzoceſs ought ta warrant the other, 
which was not done here; Fo2 it cannot warrant this Tales: 
Wherefoze it was reverſed, 


Sir Michel Dormer werſus Chambers. 15 


ER ofa Judgement in the Common Bench in Debt: The 
Erroꝛ aſſigned, foz that the Plaintiff ſued as Adminiſtratoz: 
And in the firſt Declaration it is not expzeffed by whom the 
Adminiſtration was committed; but a blank was left there- 
in fo2 the name of the Oꝛdinary ; wherein the Defendant Im⸗ 
parled: And after the Jmparlance the Plaintiff Declared 
novo, as the courſe is in the Common Beneh 3 And in that, the 
ſaid fault was amended, and the Declaration made perfect 3 
And the Defendant pleaded to Jfſue,and found againſt him, and 
Judgement accozdingly ; And it was held by Fenner and Yelver- 
ton to be Erroz. Fox: the firſt Declaration is the material De⸗ 
claration, and Judgement is given thereupon 3 And the ſecond 
is but of fozm ; And the firſt being ill, is not aided by the fe- 
cond 3 But if the firſt were good, and the letond ill, it ould be 
amended: becauſe it is but the Default of the Clerk in not 
making it accozding to the fozmer, Williams held, that the 
lecond Declaration being good, the pleading is upon it, and 
the Judgement good. And the firſt is, as if there had not bien 
any Declaration at all. So it was adjudged in this Court, 
Where the firſt Declaration was in Debt upon an obligation, 
5 Feb. and the ſecond was upon an obligation Dated 
15 Feb. and the pleading and Judgement was thereupon , 
and Erroz thereof brought, _ it was good , and the 


Judge- 


(15) 


(16) 
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Judgement affirmed: Foz it was held as a Declarat ion with- 


Therefoze Adzournator. 


gur an giginal, which being after Uerdic,was aided : So here; 


— 


; Kemp verſus Houſgoe. 


Ction upon the Cale; Whereas he being a Juſtice of 
Peace, ät. The Defendant ſpake of him theſe wozds, 


— * 


Mater Kemp ig Basket Juſtice, a partial Jaſtice, I will give him 
ftr pounds ever year for bis gifts, for Juſtice-matters: After 
Uerdich fo che Plaintiff, Exception was taken in Arreſt of 
Judgement s That fo2 thefe 'wozds an Action lies not: But 
Fenner and Williams being only there, held, that foꝛ none of 
the. wozds beſideß the wozds partial Juſtice, any Action lies: 
Foz one maize preſents of victualls without offence : 
But the woꝛds partial Juſtice touch him in his Office , and 
is. quaſi a kcozruption in him 3 and fo2 them the Action 
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Als Fo2 wozds 3 Fo2 that the Defendant at ſuch a place in 
Surrey ſpakethefe wozds of the Plaintiff, That he was ar- 
raigned and convicted of Felony, &c. The Defendant pleads, that 
the Plainteff at another: time bꝛought kalle Impꝛilonment 
againſt J. S. one of the Serjednts of London, who juſtified by 
TUarrant from Sir Nic. Moſely Majoꝛ of London, foꝛ Arreſting 


him to find ſureties foꝛ the good behaviour And they were there⸗ 
upon at Iffue; and foundagainft the Plaintiff, who bzought an 


Attaint; And the Defendant being conſiliarius & peritus in lege, 
was retained to be of Counſel with the Pety Jury; And in Evi⸗ 
dente at the Trial in London, [pake thofe woꝛds in the Detlara⸗ 
tion, and ſo Juſtiſies; And Velverton and Coke Attoꝛny Sene⸗ 
ral being of Counſel fo? the Dekendant: The Court reſolv⸗ 
ed, That the Juſiification was good: Fo2 a Counſelloz 
in Law retained, hath a Pziviledge to infozce any thing which 
is infozmed unto him koꝛ his Client, and to give it in ebi⸗ 
dence, it being pertinent to the matter in Queltion, and not 
to examine whether it be true oz kalle; but it is at the pe- 
ril of him who infoꝛms it: Foz a Counſelloz is at his pe- 


- ril to give in Evidence that which his Client infoꝛms him, 


being pertinent to the matter in Queſtionz otherwiſe Action up- 
on the caſe lies againſt him by his Client, as Popham ſaid: 
But matter not pertinent to the Jffue n, o2 the matter in 


Queſtion, he nked not to deliver: Foz he is to diſtern iu his dil⸗ 


cretion what he is to deliver, and what not: And al- 
though it be falle, he is extulable, being pertinent to the 


mat⸗ 
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matter: But if he give in Evidence any thing not material to 
the Jfſue-; which is ſcandalous; pe ought to aver it to be 
true, otherwiſe he is puniſhable: Foz it ſhall be intended as 
ſpoken: malicioully and without cauſe; which is a god ground 
fo2 an Action. So if a Counſelloz object matter againſt a wit⸗ 
neſs which is [lander6as : It there be cauſe to diſcredit his teſti- 
mony, and it be pertinent to the matter in Queſtion, Jt is ju- 
ſtifiable what he delivers by Infoꝛmation, although it be falſe:ſo 
here it is material Evidence to pꝛove him à perſon fit to be bound 
to his god behaviour, and in maintenance of the firſt verdi; 
Therefoze his juſtification gtod: And Coke cited a caſe 27 Eliz. 
where. Parſon Prick in a Sermon recited a ſtoꝛy out of Foxes 


Martyrologie, that one Greenwood, being a perjured perſon, anda 


great perletutoꝛ, had great plagues infliced upon him, and was 
killed by the hand of God; whereas in truth he never was ſo 
plagued, and was himlelk pꝛeſent at that Sermon: And he 
thereupon bzought his Action upon the caſe, foꝛ calling hima per⸗ 
jured perſon, And the dekendant pleaded Not guilty: And this 
matter being diſcloſed upon the Evidence 3 Wray Chief Juſtite 
delivered the Law to the Jury; that it being delivered but as a 
ſtoꝛy, andnot with any malice o2 intention to ſlander. any, he 
was Not guilty of the woꝛds malicioufly, and ſo was found Not 
guilty, 14 H. 6. 14. 20 H. 6. 3 % And Popham atfirmed it to be 
god Law, when he delivers matker after his occaſion as matter 
of ſtoꝛy, and not with any intent to ander any: Wherefozefo2 
theſe reaſons, it was adjudged fo the Defendant, 


Whitlock verſus Horton, Trin. 2. Jac; rot. 1996. 

JeRione Firmæ. Upon a ſpetial Uerdict the caſe was ſuchꝭ Mas: 
Ei Milton and Eliz. Whitlock, being Joyntenants foz life, Mary 
Milton by Jndenturebetwirt her and the Defendant, Covenant- 
ed, granted and agreed, with the Defendant; That he ſhall and may 
have hold and enjoy, from and after the death of Bliz. Mhiiloct, the 
moity of all thoſe Lands called Vptofis which ſhe holdeth in joyntare 
with the ſaid Eli. for Go years, if ſhe the ſaid Mary ſhall ſo long live; And 
doth demiſe and grant the other moity of the ſame Lands fro & after 
the death of the ſaid Mary for 60 yearsʒif ſhe the ſaid Z/iz.ſhall ſo long 
live, Eliz. ſurvives Mary; and whether this were a god leaſe: a- 


gainft M. foꝛ any part, was the Mueltion:And alter argument at 


the Bar by Tho. Ryſden fo2 the Plaintiff, who claimed under Ma- 
ryzand by Doderidge Solititoꝛ Generale Wyat foꝛ the Defendants 
It was reſolved, that this leaſe was not good to any part. Jt 
was firſt reſolved and agreed by all the Court, that if there be two 
Joyntenants foꝛ life, and the one makes a Leaſe foꝛ years ta begin 
after his death, it is god to bind his companion; as it was refol- 
ved befoze this time in the tale of Harby and Balton 3 Foz as if 
be makes a Leaſe — fo2 pears, it ſhall bind his 
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companion, as 3 Eliz. Dy. 182. is; So it is where he makes 
a Leaſe to begin at a future day. Setonbly, it was reſolved, 
That the wozds Covenant, grant and agree, That he ſhould 
babe the Land foz (ſo many years, are apt wozds to make a 
Leaſe foz years, and enureas a Leaſe. Thirdly , that by the 
firſt woꝛds, it was a god Leaſe from Mary of her own part: 
But that never hapned: becauſe ſhe did not ſurvive Eliz. And 
it is to Commente after her death, and to tontinue foz & years 
if Eliz. lives ſo long, which never hapned by the Au of God: 
And this Leaſe is void as to Elizabeths part. Foz the bad 
no power to let , o2 charge that, oz to tontraa foꝛ it; And 
when ſhe by the firſt part of the Indenture grants and agrees, 
That the Defendant ſhall have the moity of the Land which 
He holds in joynture, that is, her part which the hath power 
to let; and therefoze the cannot contra foz the reſidue: Any al- 
though ſhe ſurvives, it is not material, and the wozus are, ſhe 
let the other, that is, all which the let not befoze, and that is 
void; Foz the had no power to meddle with it: Wherefoze it 
was adjudged foz the Plaintiff. 55-6 . 


L Lancaſterverſs: Lowe. 


Rror of a Judgement in the Common Bench in Quare Impe- 
dit per Lowe verſus Lancaſter, and the Biſhop of L. At the 
firſi day of the return of the Writ of Quare Impedit, An Eſſoigne 
was caſt by the Bilhop in this manner, J. Epiſcopus L. Zfo:gne 
verſus Lowe, and doth not ſhew in whatPlea 3 And the other De⸗ 
fendant appeared; And afterward the Bilhop at the day of the 
Adjourn of the foes appeared and pleaded: That he did not 


claim any thing but as Oꝛdinarp; and the other pleaded to Jſſue, 


and tryed againſt the Defendant 3 That the Church was full of 
the pzeſentment by the Muten of one Boſwel, pendant le brief where⸗ 
upon à Writ was awarded to the Bilhop, to admit the Clerk of 
the-Þlaintiff,« to amove Boſwelz And the Defendant,and Biſhop 
in Miſerecordia. And hereupon a Writ of Erroz was bzought in 
name of the Bilhop, and Lancaſter Intumbent; And the Jncum- 
bent only aligned the Erroꝛs. Firſt, that this eigne is not 
well entred, Foz it is not entred in what Plea, ſo as the Plea 
is Diſcontinued as againſt che Biſhop, which is not aided by the 
Statute of 32 H. 8. Although it be a Trial 3 Foz the Trial is 
not againſt the Biſhop, but only againſt the Jncumbent ; And 
the Plea being n the one, it is a diſcontinuance 
againſt both, and not aided: And of that opinion were Williams 
and Fenner 3 That it is ill and not amendable: Foz there is a 
difference when the Eſſoigne is lo ill caſt at the firſt day when the 
Writ is returnable, that is not amendable: Foz it is not the De⸗ 
kault ot the Clerk: Foz he had no Recozd befoꝛe him, whereby he 
might know in what manner to enter the E igne; And the par- 
tp ought to take Hd it be well entred: But the Eogne ca 
hs after 
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after the apparance of the Parties, if it be miſentred in the 


names of the Parties, oꝛ in the Action, oꝛ, t. That is amendable; 
Ifo; it is but matter of foꝛm, and the Clerk hath a Recozd be⸗ 
foze him to dire him how it ſhould be, 2 Hen. 4. 4 Ed. 4. 3 Hen. 
7. 37 Hen. 6: 4. 33 Ed. 3, Dam. 38. But Yelvercon held, That 
it is very well amendable, foz it appears in what Action, by the 
appearance of the other; And to that opinion Popham intlined: And 
if it were not amendable; pet it is aided by the Statute after tri 
al aga inſt the other. A ſetond Erroꝛ aſligned was, betauſe a Writ 
was awarded to remove Boſwel, who is not Party to the Suite, 
but tomes in pendente lite, and that without any Scir. fac. ſued a- 
gainſt him. And Popham, Fenner and Williams held it to be Er- 
roꝛ, foꝛ thereby Judgement is giben againſt a Stranger, who 
is not Party to the Suite 3 And he is not to be removed. without 
anſwers And although the Jncumbent being named in the Writ, 
be and ebery other who comes tn, pendente lite, is tobe removed 5 
pet that tannst be by woꝛds in the Judgement: But if upon a 
Mbit awarded to the Biſhop, he returns that another Intum⸗ 
bent is in, by the pꝛelentment of the Defendant, oꝛ ok any other, 
pendente Brevi, A Scir. fac. ſhall be awarded againſt him, to an- 
t wer why he ſhould not be removed; So he ſhall not be put out 
without anſwer ; And in a Quare impedit, if the Oꝛbinary be not 
named, he map pꝛelent by Lapſe, if the fix moneths incurpen- 
dente Brevi. But being named: he cannot take advantage of any 
Lapfe 5 but ought to (e that the cure be ſerved; by allowante 
out of the pꝛoffts to be taken by ſequeſtration; And as he is 
bound that be ſhall not take advantage ok any Lapſe , ſo the 
Metropolitane and the Ring are bound ; Foz no Lapſe being 
againſt the Ozdinary, there cannot be any Lapſe againſt them; 
and ſo Coke cited it to be adjudged in one Dukes Caſe. And Pop- 
ham (aid, The courſe to ſtop Strangers from pꝛelenting penden- 
te. Brevi, is, after a Quare impedit is depending to ſue a Ne ad- 
mittas tg the Bithop 3 And if the Biſhop then admits the Clerk of 
any other, hanging that Suite, andthe Plaintiff recovers, he 
thall have a Quare incumbravit, and thereby removes any who 
comes in, hanging the Writ, by whatſoever title he comes in, 
and ſhall foxce him who hath right to recover by, Qaare impedic. 
But if he Sues not ſuch a Writ of Ne admittas, if then the Jn- 
tumbent ot a Stranger ſhould tome in, by god title,pendence Bre- 
viz be ſhall Barr him in a Scir. fac. and ſhall hold it. And here 
as this Caſe is, the Jury find, that Boſwel tame in, by the Qutens 
pꝛeſentation pendente Brevi 3 And it ſtands indifferent by what 
title the Muten pꝛelented: foꝛ if ſhe pzeſented by Lapſe, the hath 
not any title; and if the pꝛeſented by any other title, it ought to be 
diſcufſed befoze the Jncumbent be removed 3 which is the reaſon 
that in aQuare impedit, the Jury ought to enquire of 4 things. 
1. Of the value of the Church. 2. Tahether the Church were 
full, o2 not. 3. By whole pꝛeſentment. 4. By what time. Fo: 
4A 1 
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Gi fac. againſt the Defendant as Baple fo2 one Littlet, in an 


if the Incumbent of the Defendants. pzeſentation be in, by fix 
moneths, being pzeſented befoze the Writ bzought, be thall not 
be removed, if he be not named in the Action : But ik he be pꝛe⸗ 
ſentedby the delendant pendente Brei he ſhall be removed: but 
not if he be pꝛelented by a Stranger without a Scit. fac. Vid. 
7 Hen. 4. 31. 19 Hen. 6. 33. Long 5 Ed. 4. 150. Dyer 206. 277. 
Wherefoze the Judgement was:reverſed, : But it was after- 
ward moved, that this Exroz was not well aſligned ; Foz it 
was aſſigned by one of the Plaitniffs only, in the ¶Mrxit of Er- 
roꝛ, there deing two Plaintiffs without ſummons and leberante; 
Foz the Jncumbent ſole alligned the Errozs, and ſued the Scir. 
tac. ad audiend, Errores. And afterward he and the Biſhop al⸗ 
ſigned the lame Errozs; And the Defendant pleaded in nullo eſt 
Eriatum unto them: And foꝛ this cauſe all the Court held, that 
this aſſignment of Errozs by one of the Plaintitis only, was 
ill, and all the plea was diſcontinued, and not aided by the ſerond 
allignment after; And ſo it was ruled in the Caſe of the Lend 
Cromwel and Andrews; where Andrews and nineten others 
bought a Writ of Erroz of a Judgement in an Miſe againft 
them, and Andrews only aſſigned the Errozs,' tbe others nat 
being ſummoned and ſevered 3 and foz this cauſeTuled to be ill3 
and execution was awarded. So in another, Caſe prim. Jac. 
hetwixt Jones and Don; gUbere Joans and the Arch⸗Biſhon 
of York, ſued a Mrit of Erroz of a Judgement againſt them; 
and Joans only aſſigned the Erroꝛs, and therefoze held ta be l 
So here ko2 this cauſe the Trit of Erroꝛ is to be diſcontinued 
And the Judgement was not reberſed accozding to the fozmer 
rule; But a new Writ:of Erro2 was afterwards bꝛought. 


Loffe verſus Kelbridge, Hill. 2 Jac, rot. 2214. 


. 1 7 


Action bzought in Lynn: The Caſe was, that in Debrfoz 
70 l. by the Plaintiff againſt Littler, pꝛoteſſe of Capias iſſued as 
gainſt him, directed to the Serjeant of the Mate there, whore: 
turned Cepi corpus; and that the ſaid Liceler, Secundum coaſue- 
tudinem Ville prædictæ invenit ei ſecuritatem, vi. one Hearing 
(who was dead) and the laid Kelbridge ad comparendum; and if 
he were condemned, toſatisfie the Debt, oꝛ to render bimlſelf to 
pziſon. And it was fo far pꝛoteeded in the ſaid Court, that 
Judgement was given foz the Defendant ,- and! thereupon 
Writ of Erroz bꝛought, and the Judgement reverſed: And now 
becauſe Littler did not pay the Debt, no2 render himſelf'to p2rſon; 
this Action was bzought, and it was thereupon Demurred, 
and moved; Firſt, that this Bayle found befoze the Serjeant, 


although it were alledged to be Secundum conſuetudinem villæ, 


is not good; Foz the Baple being matter of Recozd, cannot be 
found befoze any but the Judge of the Court; But the Saple 
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foz apparante only may be taken byghe Serjeant; And of that 
opinion was the whole Court, and that fo2 this cauſe the 
Bapyle was not chargeable, Secondly,it was alledged that this 
Sayle was diſcharged by the Judgement, being given foz the 
Principal in the Inkerio: Court: Fo2 the Baple is, If he be 
condemned in that Action in the ſaid Court, &c. And here he was 
neber condemned in the laid Court, but is dilcharged, and there⸗ 
by the Page is altogether diſcharged : And although the Judge: 
ment be reverſed, andthe Pꝛincipal made chargeable, yet that is 
only fozhrm; anddoth not make the Bayle (who is Collateral 
thereto )'to be chargeable : Sed non allocatur. Fozthe Court 
held, when the Judgement is reverſed, It is as ik that Judge- 
ment had never been given, and as if at the firſt the Pꝛincipal had 
bien tondemned in the Inkeriour Court; and the Baple as well 
chargeable thereby, as if the firſt Judgement had bien giben foz 
the Plaintiff in the Inferioꝛ Court. But foz the firſt cauſe;it was 


adjudged agarnlt the Plaintiff, 
| Sturges verſus Judkin. 


Aux Impriſonment. Suppoſing the Impriſonment apud Wheſ- 
ton: The Defendant Juſtiſtes by reaſon of a Warrant upon 


a Capias out of the Common Bench directed to the Sheriff of 


Suff. made at Bury, &c. The Idue was here, De ſon tort demeaſu; 
and thereupon a Ven. fac. was awarded de vicineto de Wheſton 
only; And after Uerdi foꝛ the Plaintiff, it was alledged in ar: 
reſt of Judgement, that the Tryal was ill; Foz the Venue gught 
to have been from Bury and from Wbeſton, and not from one of 
them only; And of that opinion was the whole Court, Mhere⸗ 
foe Ven. fac. de novo Was awarded; - 


Halls Caſe. 


All was Endiced befoze the Coꝛono: of D. of Murder; 

Exception was taken, becauſe the ſtroke was layed to be 
Super ſiniſtram partem lateris, &c. And he doth not ſhew in what 
part, and ſo intertain. But the Court held it to be certain 
enough; fo2 latus ts a place known 


Quarles ver ſas Scarle. 


Rror of à Judgement giben in Havering Bower. The Erroꝛ al⸗ 
ſigned, foꝛ that in a Replevin bꝛought there, The declaration 
ſuppoſeth the tak ing to be apud Chelndg;tn a place called Collier; 
and he doth not (ay Infra Juriſdictionem curiæ. The Defendant 
pleads that he took them in another place, Abſque hoc, that he 


tcok them in that plate; And they were thereupon at Jdue, and 


found fo2 the Plaintiff, and Judgement actoꝛdingly, and Er⸗ 
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ro2 thereof bzought, becauſe the declaration was not that the 
place of the taking was infra Juriſdictionem curiz, &c. But it 
was anſwered by Foſter Serjeant ; That foꝛalmuch as Havering 
Bower was in the margent, it is to be intended ta be there, un 
leis the contrary were thewns And of that opinion was Williams, 
who ſaid, That be was eſtopped by bꝛinging this Writ of Er- 
roz, fo2 he thereby affirms the Juriſdiction 3 Dtherwile the 
Judgement is void, and he ned not any Writ of Erroz, But 
Popham, Velverton and Fenner e contra; Foꝛ it being A, pꝛibate 
Juriſdiction, ought to be eſpectally ſhewn to he within it, other- 
wiſe the Court thall not intend it 3 But where a county is in the 
margent of a declaration, and the Treſpaſs 02 thing is alledged 
tobe done apud D. and he doth not ſhew in what county D. is, 
yet it is well enough, becauſe it ſhall be intended to be in the 
ſame county which is in the margent 3 foz a general intendment 
ſhall there ſerve, as 34 Hen. 6. But intendment ſhall not be 
where a particular Uill is in the margent to give Juriſdiction 
to an Inkerioꝛ Court, to take away the Jurisdiction of Supe- 
rioꝛ Courts, without ſhewing it: And although Writ of Erroz 
be bzought, yet that doth not affirm the Jurisdiction of the laid 
Court; noꝛ is any affirmance, but that it may be laid to be a 
void Judgement, and yet the Writ of Ezroꝛ well lies of a voib 
Judgement. And Popham ſaid, that he had ſn a god Err, 

rroꝛ 


dent, 6 Ed. 3. the Lozd Staffords Caſe, where Writ 


was bzought in this Court, of a Judgement given beloze com- 
militoners in Plea of Land. One Erroz aſligned was, betauſe 
there was not any Summons awarded, accozding to the Law 
of the Land. And another Erroz, becauſe a Commilſion was 
awarded ko the trying of a-Title to Land, and tryed befoze 
them, where 1t ought not to be tryed by the Law of the Land 
but upon an oziginal TWrit. And foz this cauſe, it was Re- 
verſey3 And the ſpectal cauſe of the Reverſal entred upon the 
Kecozd: So althoughthe Judgement there was meerly void, 
yet a Writ of Erroz was maintained upon it. | 


Adams ver ſus Goole. 


EN firmz. Ok a Leaſe, 6 Septemb. 2 Jac. And that he 
was polſefied until the Defendant Poſtea, ſcilicet 4 Septemb. 
2 Jac. Ejeded him. The Defendant pleaded Not guilty 3 and 
alter Uerdic, it was moved in arreſt ok Judgement, that the 
declaration was not good 3 Fo2 the Ejeument is alledged to be 
made two da ys befoze the Leaſe, which cannot be: Wherefoze. ac. 
But Fenner, Yelverton and Williams (abſente Popham ) held the 
detlaration to be good enough: Foz when the declaration is, 
that he was polleued Virtute dimitizonis quouſque poſtea ſcilicet 
4 Septemb. 2 Jac. he was ejected, Thoſe wozds ſcil. 4. Septemb. 
2 Jac. are impotſible and repugnant 3 And the Poſte ejecit 1 
Wwe 
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well enough, as the Caſe is, 20 Hen. 6. 15. where the Continu- 
ando ot à Treſpaſs is alledged to be untill the day of the Writ 
purchaſed, viz. ſuch a dap, which was falſe recited 3 It was held 
there , that the viz. was void and idle, becauſe the day of 
the Writ purchaſed was certatn enough , which appeared of 
Retoꝛd and the other being contrary thereto, was void: But they 
would adviſe, Et Adjournatur. Note, there ſeemeth to be a great 
difference betwixt the Caſes ; For there the ſcilicet is ſuperfluous, and 
being repugnant is merely void 3 But here the Poſfes without the 
ſcilices is void: For then there js not any day of Ejedment ſhewn, 
which ought to be expreſſed to be before the Action brought: 
Wherefore, &c. And afterward, as I heaxd, It was adjudged accord- 
ingly for the Plaintiff: And in Trin. 15 Jac. rot. 199. betwixt Teſ- 
mond and Johns, where Trove of goods was ſuppoſed to be 3 Ml, and 
the Converſion was ſuppoſed Poſtea ſcil. 1 Mai the ſame year, which 
was before the loſs, yet adjudged good: And in this Caſe, this preſi- 
dent of the Ejectione firme was cited, and affirmed for good law. 


| Juſtice Williams werſvs Vaughao. 


Cir. fac. againſt the Defendant as Baple fo one Gouch ; The 


zScir, fac. recited, that Judgement was giben againſt Gouch 
in debt 3 And that he had not paid the tondemnation, noz r 
dered himſelf to the Darlhalſep accozding ts the Baylez T 
Defendant pleads , that the Pꝛintipal was dead befoze the 
Scir. fac. bzdught 3. and thereupon the Plaintiff Demurred : 
Betauſe be alledgeth not when he died, noz that he died, be- 
foe the Capias awarded again} him; And the whole Court 
fo2 this cauſe beld the Plea to be ill. And although exception 
was taken to the TUrit of Scir. fac. becauſe-it is not mentioned 
therein, that the Capias was awarded; pet it was held to be 
god enough: And the Clerks: ſaid, their coarſe is oftentimes 


to omit it in the Scir. fac; And the Court held, that the courſe 
of reciting ozomitting it is god enoughs' Fox it is not of necefſi- 


ty to be recited, 
Elizabeth Flargrave vrſas Richard Rogers. 


IEbe ſq 60 1, Foe that he and John Woodbridge and Wil- 

liam Rogers, in Mich. Term. 45 Eliz. in the Common Bench, 
Et quiliber eorum Manuceperunt, & quilibet eorum Manucepir, viz. 
the ſaid: William Rogers in 120 l. and the ſaid Richard Rogers 
and John Woodbtige in 60 l. the ſaid William Rogers 
within eight daies poſt monitionem Gbi by the ſaid Eliz, @ her 
Attoznep given, ſhould appear befoze the Qiuiens Juſtices of 
the Common Benth by himtelf, oz fttoznep upon an Action of 
Debt of 60 l. to be ſued by the (aid Eliz. againſt the ſaid Wil- 


liam Rogers, befoze ORab, — next following, and there to 
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anlwer; and if he were condemned, to ſatis fie her the laid Debt 
and Damages, oz to render htmſelf to the Flirt ; Which lumme 
pf.60 l. Uterque Manucaptorum recognoviſſet to be levied of 
his Lands and Chattles, 4c. And alledgeth in faco, that 28 
Novemb. 42 Eliz. She bzought a Writ of Debt of 60 l. 
cut of the Chancery againſt William Rogers retoznable in the 
Common Bench, Octab Martini following; And that She gave 
notite thereof to the laid William Rogers 13 Novemb. 42 Eliz. 
and that at Octab. Martini the laid William Rogers appeared; 
and the Sheriff returned the TUrit lerved: And that the at 
the laid day declared againſt William Rogers in the laid 
Act ion, Et Taliter in eadem curia proceſſum ſuit; That Judge- 
ment was given thereupon againſt William Rogers, and Capias 
awarded againſt him; And he did not render himſelf to the Fleet, 
noꝛ pay the condemnation, noꝛ ſhew that the Recoꝛd and Baple 
were removed into this Court by a Mit of Errozz Unde Actio 
acctevit. The Defendant pleads,Quod non dedit monitionem juxta 
formam & effectum recognitionis : The Plaintiff ſaith, Quod de- 
dit monitionem,&c. and thereupon they were at J{{ue, and found 
foꝛ the Plaintiff 3 And it was now alledged in arreſt of Judge⸗ 
ment, That this mainpꝛiſe oꝛ Reconuſance was not well 
taken, to habe a mainpziſe befoze an Action bzought 3 But 
the Court. ſaid „ it was the courſe to take ſuch Reconuſance 
where the cauſe is remobed by Hab. corpus: And this Court 
ought to take Conuſance ot the courſe of the Common Bench, 
Secondly, becauſe it is alledged, That this Recozd is re⸗ 
moved by a Mrit of Erroz, and it is not expꝛelled whether it 
were reverſed oz atfirmed. Sed non Allocatur; Foz it is but 
an indutement to the Action ; Et non refert how it came hi⸗ 
ther, viz. by Mittjmus out of the Chancery (which is the us 
_ ſuall and beſt coyrſe ): oz otherwiſe, ko: being here}, it lutfi⸗ 
ceth to ground an Action thereupon. Thirdly, becaufehe doth 
not ſhew whether the Capias was returned oz not. Sed non 
Allocatur 3 Foz; the awarding: of the Capias is but ex graria 
curiæ, and not material whether it be awarded oz not. Fourth⸗ 
ly, Foz that it is alledged he did not render himſelf to the 
Fliet, whereas it ought to have bien to the Parſhalſey, the Re- 
toꝛd being here. Sed non Allocatur; Foz the rendzing ought to 
habe bien in the Caurt where the Judgement is: TWherefoze it 
was adjudged faz the Plain tilt. 
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And Gawdy Chief Juſſite, Warberton tand Daniel held, That 
the grant by the Gnardiso in Sotage was god. and ſhould 
bind the Þeir 3 Fo2 he is Dominus pro tempore, and hath: ins 
tereſt in the Land, and map let it fo2 years,' as Plow. 299. And 
a Guardian th Sorage may.avow in his own name and right, as 
234 Ed. 3- Avow:298, & 7 Ed. g. 3 8. Are. But Guardian in Sotage, 


02 
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(28) Coop verſus Roydler, Ant, Fol. Mas now mobed again; 
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02 by nurture cannot pꝛeſent to an Advouſon , becauſe he cannot 
account foz it, as 28 Ed. 3. 89. 29 Ed. 3. 5.8 Ed. 2. Preſentment 
10. (But by Daniel, if the heir be within age of diſcretion, there 
the Guardian ſhall pꝛelent) And a Guardian thall have Treſpaſs 
02 raviſhment of ward, as 15 Hen. 7. 13. is, & N. B. 139, He 
may have right of ward, 25 Ed. 3. 52. contra, and à Guardian 
thall have G#ard per cauſe de Guard: So he bath intereſt to hold 
Court; And a Copyholder admitted is in by the cuſtom : Anda 
Bayliff cannot grant by Copy, becauſehe hath not any intereſt, 
but a Guardian hath intereſt Ex ptoviſione legis, although he ſhall 
not foꝛteit it; Foꝛ then the Þeir ſhould loſe the Account : And 
the Guardian here ſhall account foz the Fines which he takes; 
And it would be inconvenient if he might not let by Copy, 
Fo2 the heir cannot, and the Law will not compell one to octu⸗ 
py it: And the Court ought not to be kept in the name of the 
Ietr, but of the Guardian; TUherefoze he thall grant Copies, at. 
And it is all one where one hath intereſt by Act of Law, and 
where by Aa ok the Party; And as a Guardian in Socage may 
make a Leaie foz years and it is good, and his Lefſee may 
have an tjectione firme, a Fortiori he may grant Copies : But 
a Baplitt hath not any intereſt} at all, and is not Dominus to 
any purpoſe. And Gawdy cited 8 Eliz. 251. That Tenant by 
Elegic may grant Copies, and a Guardian hath intereſt in his 
own right, although his Executozs cannot habe it, becauſe it 
is annexed to his Perſon : Wherefoze, ac. But Walmſley 
e contra, becauſe Dominus ought to be a perfect Lord: But ſuch 
a Guardian is but Dominus ad commodum hæredis, vel potius 
ſervus ejus : And here it was not neceſſary to grant, betaule it 
was a Copy in reverſion: And he is not laid to be Dominus 
who can neither grant noz fozfeits And he ſhall account only 
de exitibus Terrz, as Fitz. Account 118. is, And right of ward 
lyeth not fo2 the Land, but only fo2 the body, as Nat. Br. 
139. is, And an intereſt bzings a pꝛofit: But here this doth 
not bzing any P2ofit , therefoze it is not any intereſt. And a 
Guardian differs only in name from a Bayliff, koz both are 
accountable : And a Baron ſeiſed in right of his Feme cannot 
grant Copies in his own name, but the Feme ought to joyn. 
Ie who enters upon condition to retain until he be ſatisfied; 
cannot grant Copies: And it is not reaſon that he ſhould grant 
Eſtates which ſhall endure after his own Eſtate be determined: 
Wherefoze, ac. But notwithſtanding his opinion, it was after 
wards adjudged that the grant was good. 


Alden verſus Blague, Paſch. 3 Jac. rot. To33. 


Ovenant:Fo2 that thel.eſſ cov enanted fo2 him a his Alligns 
— to repair à maintain the houſes in reparations from time to 
time during the term: And 5 that the leſſer teas his 
2 erm 
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Term to the Defendant And fo2 default of reparations after the 
allignment he bzought the Actton againſt rheAlligne; TheDefen- 
dant pleads, that after the decay he made ſuch a Concozd, that the 
Plaintiff ſhould habe 30 g. and ſuch goods in ſatisfaction of that 
diſtruction,#c.And ſhews it to be executed;whereupon it was De⸗ 
murred and moved fo2 the Plaintitf, that it was not any Plea 3 
Foz the Action being grounded upon a Deed, cannot be diſchar- 
ged unleſs by Diedz As an obligation with a condition cannot 
be diſcharged by a Contract. But all the Court held, that the 
Plea was good enough, foꝛ it is not pleaded in diſcharge of the 
Covenant, but only fo the Damages which are demanded by 
reaſon of the bzeach of the Cobenant, and the Covenant remains; 
And this Plea ſounds only in diſcharge of the Defendant, and 
is not like to the Caſe of an obligation 3 Foz there, it is adutp 


tertain, and it is not any Plea, although it be befoze o2 after the 


day of payment: And in every Action where only amends is de- 
manded by way of Damages: Accord executed is a good Bar in diſ- 
charge of them. Vid. 3 Hen. 6. 37. 3 Hen. 4. I. 47 Ed. 3. 13. Dyer 
75 & 201. And Daniel (atd,thatin waſt againſt Tenant foz years 
Accozd is a good Plea 3 But not againſt Tenant foz life; And 
afterward in the pꝛintipal Caſe it was adjudged accozdingly 3 


that it was a god Barr. | 


Porter verſus Porter. 


Tm Joyntenants Copyholders in Fi 3 The one ſurrenders 
into the hand of two Tenants, to the uſe of his laſt Mill, 
and makes his Will of that Land, and dies; The ſurrender is 
afterwards pzeſented, Whether it ſhall bind the lurvivoꝛ: And 
reſolved per curiam that it ſhould Foz being pꝛeſented, It ſhall 
relate to the firſt time of the ſurrender. Wherefoze it was ad- 
judged accozdingly, 


Brook verſus Rogers, Hill. 2 Jac. rot. 2 292. | 


Rohibition. Foz that a Parſon ſued in theſpiritual Court fo2 
Tythes of boughs of Tres above the age of twenty years ; 


- {urmiſing in his Plea, that the tries were Aridæ, cavæ, & in cul- 


minibus putridiæ, and therefoze pꝛayed conſultation;And upon this 
Plea it was Demurred : Foꝛ it was alledged foz the Plaintiff, 
that in regard the Tries were once diſcharged from the payment 
of Tythes, the boughs no the bodies of ſuch trers ſhall never 
after be charged with the payment of Tythes coming of them. 
And the Statute of 50 Ed, 3. is but in affirmance of the Com- 
mon Law, which was agreed unto by the Court. But they 
doubted of the pzincipal Caſe, Foz Gawdy and Daniel conceived 


they were not now Tythable,becauſe once they were not; And the 


body being pꝛiviledged, lo ſhall the boughs: But W * and 
Walm- 
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Walmſley doubted thereok: Becauſe the tries were not foꝛ other 
uſes then foꝛ firing, and bear not any fruit, and it was not waſt 
to tut them down; Therefoze they were Tythable: And they 
all held, That tries above 20 years growth, which be timber, 
although the Loppings are tut every 10 02 12 pears, yet thep 
be not Tythable. Et ad journatur. 


Whitton verſus Williams, Paſch. 3. Jac, rot. 1 64. 


EA firmz. Ok a Leaſe of the Earl of Exon of Land par⸗ 
.cell of the Yannoz of Wimbledon: Upon Demurrer the 
Caſe was, That a Copy-holder had ſix Sons; where the Land 
was of the nature of Burrough Englith, as well foz the Bzother 
as fo; the Son: The Copy-holder being dead, the fixth and 
youngeſt Son was admitted; The fifth Son went beyond-ſea'; 
The ſixth Son died with J{ſue : The fourth Bꝛother was ad- 
mitted, as heir, pzetending that the fifth Bꝛother was dead 
without Jfſue ; and afterwards ſurrendered into the Stew⸗ 
ards hands to the uſe of another in F# :- And lo thzi others 
were admitted, the one after the other : The Lozd afterward 
being infozmed that the fikth Son was alive, and it being 
fo pzeſented 3 There pꝛotlamations were made foz his coming 
in, to be admitted accozding to the Cuſtome of the Bannoz 
And foꝛ not coming, the Cuſtome was, that the Land ſhould be 
forfeited: The fifth Son (being beyond-ſea ) Releaſe by Deed to 
a Copy⸗holder: The Loꝛd afterwards fo? his not coming,ſeiſeth it 
as foꝛ a foꝛteiture: All which matter being diſcloſed in pleading 3 
it was Demurred in Law. The firſt Queſtion was; Mhe⸗ 
ther this Releaſe by him who had right to the Copy⸗hold, made 
to one who came in by the Lozds admittance, ſhall be good to 
veſt his Eſtate in him. Setondly, Mhether this Cuſtome of 
Non-claim to be fozfetted, ſhall bind him who was beyond⸗ſea 
at the time of the Pꝛoclamation made; and at the time of the 
Deſcent unto him. Fo2it was agreed by Tanfield, whoargued 
koꝛ the Defendant : That ik he had gone over-ſea after the 
Deſcent, be had been bound: And Walmſley, Warberton any Da- 
niel held, that it ſhould not bind him who was beyond · ſea · 
Thirdly, Whether the Lozd by admittance of the fourth Son 
as heir (who was not Þeir)and acceptance of his ſurrender to 
the uſeof another; and his admittance of the other, be bound oe 
not. Mo opinion was delivered by the Judges, after argument 
at the Bar, by Forſter fo the Plaintiff, and by Tanfield foz the 
Defendant, Sed Adjournarur. 


Turnor verſus Sir Edw. Darcie, Paſch. 3. Jac. rot. 906. 


(32) 


Ction fo2 theſe woꝛds; He, ( predict Querentem innuendo) (33) 


and one Allen, are perjured Knaves 3 Upon Not guilty plea- 


7 
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(34) 


(35) 


(36) 


bed, and found fo2 the Plaintiff : Jt was moved in Arreſt of 
Judgement, that He cannot be referred to two perſons, and are 
perjured Knaves, cannot be referred to one perſon: So it cannot 
extend to the Plaintiff, But the Court held it to be well 
enough, although it be falſe Engliſh 3 Foz the ſenſe appears: And 
it is not like to the caſe, where one laith, that 1. S. and I. D. is 
perjured: oꝛ if one ſaith to thꝛie, that one of pou is perjured, that 
is void, foz the incertainty 3 But in the pꝛintipal Caſe, it was 
adjudged fo2 the Plaintiff, 


Milles verſus Sherfield, Trin. 2. Jac. rot, 1653. 


Dez againſt an Exetutoꝛ upon an obligation. pe pleads a 
Statute acknowledged by the Teſtatoꝛ of 3000 pounds, not 
diſcharged, and doth not lay, That it was pro vero & juſto de- 
biro 3 And it was thereupon Demurred: Foz it was agreed by 
all; That ik it be a Statute foꝛ perfozmance of Covenants, and 
they be not alledged to be bloken „it is no Barr; and it 


ſhall be intended tobe ſo, if the contrary be not ſhewn. Et Ad- 
Journatur. \ | To 


Fletcher verſus Pynſett. 


Ovenant: That he ſhould aſſure ſuch a Copyhold to the 
Plaintif,if he married with his Daughter ſecundum Leges 


Eccleſiaſticas; And alledgeth , that he rite & legitime eſpouſed 


the Daughter of the Defendant, at. And Jflue thereupon, and 
found foꝛ the Plaintia, andExceptian taken: Becauſe it ought 
to be tried by Certificate from the Biſhop, and not by a Tryal per 
pats: Sed non allocatur : Fo the marriage is only in Jfſue 3 And 
not, whether he were lawfully eſpouſed : And it was alſo held, 
that it wasſuffictent foꝛ the Plaintitt to alledge Licet ſæpius re- 
quiſitus, without giving notice of the marriage: Foz he at his 
peril ought to take notice thereok: As alſo, that he need not to 
ſhew a Court to be holden; Foz he ought to pꝛocure a Court to 
be holden : Wherefoze it was adjudged foz the Plaintiff, 


Walker verſus Ballamie, Paſc. 3 Jac, rot. 930. 


Reſpaſs. The Caſe was, Leſſee fo years upon condi- 

tion, That he ſhall not alien any part without licenſe in 
waiting from the Lefſo2 , obtains Licence in weiting to alien 
part: Thelefſoz afterwards grants the Reverſion, and the Lefſee 
attourned , and after aliened part: The Gzante enters, the 
Lelife bzings Treſpaſs ; The Gzante juſtifies by reaſon of this 
Condition: The Lefſee ſhews. that he did it by Licence in wꝛi⸗ 
ting, but ſhewed not the Waiting : And it was thereupon De- 
murred3 And reſolved per curiam; That the Plea was good 


enough, 
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enough, without ſhewing it: Becauſe the Licente of its nature 
cannot be without waiting ,- and there did not any Jntereſt paſs 
thereby, but a reſtraint only let upon a liberty; and it is a 
thing executed, and his Allignee peradventure bath it foꝛ the foz- 
tifying his Eſtate: And it was held, that although the alienation 
was after the Gzant of the feverfion;by the Licence or the Gꝛan⸗ 
toꝛ, yet it was god enough: And it was adjudged accowdingly. 


Pyſter verſus Hemling, Tin. 3 Jac. 1ot 341. 
a Jeione Firmz. Upon Demurrer, Reſolved, that ik one 


pleads Seiſin of a Topy-holder in Fi , and claims under 
him 3 pe ought to ſhew of whoſe Gzant, as be ought to ſhew of 


(37) 


any other particular Eſtate : And although it wag, ſaid, it may 


be ſo ancient, that it cannot be ſhewn who was the firſt Gzan- 
tie; pet it was held ſufficient to ſhew the admittance of the laſt 
Þetr, which is in nature of a Gzant, and map be pleaded by 
way of Gzant: And that although the Demurrer were general, 
yet it may be alledged to the Court fo2 Exception, 


Bridge verſus Cape. 
Ction ſur le Caſe, in an Aſſumpſit; Whereas an Exetutoꝛ ſu- 
ed Execution, by an Elegit 3 The Defendant ut amicus Execu- 


(38) 


toris in tonſideration that the Sheriff would exetute the Mrit, 


and that foz 6 d. given unto him by the Plaintiff, being Un- 
der⸗ſheriff of Cambridgſhire, pꝛomiſed to give the Plaintiff 6c l. 
Andalledges in facto; That he executed the Writ, and thereup⸗ 
on bꝛought the Action:x7: After Uerdict koꝛ the Plaintiff , it was 
moved, That it was not any conſideration to maintain the 
Action: Foz the 'Shetiff by his duty and Dath ought to exe⸗ 
cute the Mrit; and therefoze to habe a pꝛomiſe of confidera* 


tion fo2 executing it, is not lawful, and it is quaſi Extoz⸗ 


tion, and there:oze ill and unlawful ; And although it was 


alledged; that this ſumme pꝛomiled him is no moze then what 


the Statute of 29 Eliz. cap. 4. allows him to take fozHis Fs, 


et that will. not help the Cale: Foz that Statute only excu- 


th him foꝛ bis taking Fes, ik it be no moze then what the 
Statute permits 3 whereas the Common Law did not per- 
mit him to take any thing foz the exetuting Mrits. But 
Warberton faid, althougb the Statute tolerates it, that it is 
not puniſhable (as the -Uſury of 10 l. per 1col, is tolerated) 
pet it bath bien often times adjudged; That fox ſuch Fes he 
hath: not: any. remedy by any Action: And Gawdy laid, it 
is not reaſonfible , that foz the executing ok a Writ by 
Elegit (Where peradventure the Land is not | wozth fozty 


thillings ) be ſhoald have fix pence foz every pounVof the Debt: 


And here the giving of: fix pence is no ſufficient — or 


tion, | 
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within the 


1 


ing joyned with the other which is ginlawful : Wherefoze 
it was adjudged foz the Defendant. | 


Kerry verſus Derrick, Mich. 44. & 45. Eliz. rot. 12 5. 


A Reſpaſs. Upon a ſpecial Uerdict the caſe was; A man let ſe: 
| [ veral Þguſes and Lands to ſeveral men, by ſeveral Lea- 
ſes fo2 years; rendering ſeberalKents, amounting, ia coco, to 
10 |, per ann, ;and afterwards made his Mill in this manner; 
As concerning the-diſpoficion of all my Lands and Tenements, I be- 


queath the Rents of D. tomy wife for life, remainder over in Tail: 


The Queſtion was, whether by this Deviſe , the veberſions 
did paſs with the Rents of thoſe Lands: Foz it was alledged , 
that the Rent divided kram the Reverfion' is not Devilable 
tatute 3 Foz he had no inheritance therein, 26 H.8. 
5, Dy, 140. And after argument at the Bar , the Court reſol- 
ved, thatzbe Land it ſelf thould pals by this Devilet 'Fo2 it ap- 
pears, bis intent was to make a Deviſe ok all his Lands and 
Tenements , and that he intended to paſs ſuch an Eſtate as 
ſhould have continuance foꝛ a longer time then the Leaſes ſhould 
endure 2: And the woꝛds are apt enough td convey it accozding to 


thecommon phbzaſe, anduſual manner of ſpeaking of ſome men, 


who name their Land by their Rents: Mherekoze it was ab- 


(49) 


judged accozdingly, . 
Woody ver fut 5 


Des upon the Statute 37 8.8. of Ulury; The Writ was, 
{_ That be corruptive lent 40 l. &c. ' again( the fozm of the 
Statute: And that he ſuch a dap lent 20 l. &c. againſt the 
Statute : But doth not ſap corruptive. The defendanc pleaded 
Non deber, and found againſt him; And it was moved, that the 
Plaintiff ſhould not habe Judgement f any of thoſe lummes: 
Fon it is clearly ill fo2 the 20 l. fox want of the woꝛd corruptive 5 
But all the Court held, that it being grod foꝛ part, he ſhall have 
Judgement foz that part: Foz being fo2 ſeveral-ſummes, it is 
in nature as two ſeberal Actions : So although it be void fox 
one, it is well enough foz the other, being it is but a milpꝛi⸗ 
lion in his Writ oꝛ count: But where one brings an Action 
foz two things, and ſhews by his own : confeſſion, that foz the 
one he had not any cauſe of Aaion, oz is to habe another Action, 
it is otherwiſe, as 10 H. 6. 5. 41 Ed. 3. 2. 9 H. 6. 10. 9 H. 7. 3. 


21 H, 7. 34. Dy. 369. Ejectione cuſtodiz of Land and Body! 


it lies not fo2 the Body, and is gwb foz the other, Dyer 
325. Wherefoze it was adjudged foz the Plamtitf, fog the 


had Demurxed upon the Declaration, it hab deen god fo2 the 


ane, and the Plaintiff thouldhave had Judgement. fox — 


* 


* 
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So in debt againſt an Exetutoꝛ upon an obligation of the Teltg: 
tozs, and upon a ſimple contract, it is good foz the Obligation. 


Burrel verſus Sir William Bowes. 


Ebt. Upon an Obligation, dated 13 Feb. The Defendant (41) 
imparls , and afterward a ſecond declaration was made; 
And therein he declares upon an Obligation, dated x5 web. 
And the Defendant pleaded Non eſt; factnm, and Act 5 MM 
And afterwards the variante being diltovered „ be: pꝛaped 
babe itamended, and im be made Abe te Ae ene 
tion, and ſo it was by der ot Court : Foꝛ the r&/is he pzin⸗ 
tipal; and all the pꝛegnotaries ſaid ; there is not any intonheni⸗ 
ente to the Defendant thereby: Foꝛ his Plea alwapes refers to 


* 


the firſt declaration, and ts entred as to the firſt. 
Bradſhaw . verſus *02000%0 


| Boy's Debts were alligned to the Plaintiff, being Credi- (42) 
toꝛs by the Commiſſioners upon the Statute of 13 Eliz. of 
WBankrupts, and they ſued an Action in their own names fo2 

thoſe debts: And it was ruled, that it well lies; Fo2it is a 

Debt transferred by Parliament, And being upon a contract, the 
Defendant gaged his Law, and was admitted thereto: Foz al⸗ 
though the Parliament transferred the Debt, yet it is not any 

Debt of Retoꝛd: But as he might have gaged his Law againf 

the Bankrupt, ſo he may againlt the Plaintiffs, 


Eavers verſas Skinner, Mich. 44. & 45. Eliz. rot. 1112, 


Eplevin ſur Demurrer. The Caſe was, Sit E4w. Champernone (43) 
R being Committee, of a Ward, who had a Wannoz wherein 

were divers Copy-holders, amongſt whom one was mutus & 
ſardus, granted the cuſtody of that Copy-hold Land to another, 

who entered, The prochine amie of the Copy⸗holder entred; And 
which of them ſhould have the Cuſtody, oz ik none ofthem, was 

the Queſtion; And it was reſolved, That theLozd ſhould ha ve the 
Cuſtody: Foz otherwiſe he ſhould be p2ejudiced in his Rents and 
Services; And his Gzant was god: Wherefoze it was ad- 
judged fo2 the Gzantfe. | N 


Collins verſus Cancke, Trin. 2 Jac. rot. 438. 


Pon a ſpecial Uerdic the Queſtion was. Baron ſeiſed in (44) 
right of his Fe mne of Copy-holb Land, ſurrenders, whether 
it be a diſcontinuance : And Walmſley held it was; Motwith⸗ 
Ganding the Caſe in Co. 4. fol. 23- And notwithſtanding a Caſe 
fited to be adjudged, Hill. primo Jac, rot. 634. in the Kings 
Þ Bench. 
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Bent. That ſuch a ſurrender by Tenant in Tail made not any 
— 4 No Judgement was given here, but they plea- 
e E noVO. o | 


May verſas Inhabitants Hundred de Morley, 
| Paſch. 3 Jac. rot. 539. | 


(45) A Ction, ſur le Statute de Winton of Þue and Cry: The Jury 
{\ found, That the Robbery was done poſt lucem ejuſdem diei 
ortum & ante ſolis Anglice,after Day bzeak,andbefoze Sun:rifings 
And upon this the Court adviſed, andJudgement was given fox 
the Plaintiff, and a pzefident ſhown, Paſch. 28. Eliz. ror. 130. 
where the Robbery was done poſt occaſum Solis & per diurnum lu- 

men, Anglice Day-light, and there adjudged fo2 the PlaintifA. 


2 


dee 


Termino Hillatii, Anno tertio JACOBI Regis 
EDS in Banco Regis. 
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l Emorandum, That the third day of this Term, Thomas Co- 
ventry was made and {worn one of the Juſtices of the Com- 
mon Bench; And the ſame day, Sir Lawrence Tanfield 
was made and ſworn Juſtice of the Kings Bench : both 

being of the Inner- Temple. 


William Wiſeman verſss Wiſeman. 


Crton foꝛ woꝛds, wherein he declares, That the Defendant 


| Age de præfato Querente exiſtente fratre ſuo natutali, My 


Brother ( præfatum Querentem innuendo) is perjured; The Defen- 
dant pleaded Not guiley, and found againſt him; and it was 
moved in Arreſt of Judgement, that foz theſe wozds no Action 


lies: Foz they be intertain, when he ſaith My Brother, what 


Bzother he intended: Foz it may be he had divers bꝛethzen. 
and every of them might habe his Action foꝛ theſe wozds 3 And 
( the innuendo the Plaintiff) when the wozds themſelves do not 
impozt a certain flander, will not help it; And of that opinion 
was Yelverton : Foz words Atctionable ought to impoꝛt in 
themſelves pꝛetiſe lander without ambigudulnels, ſo that 
ebery one who hears them might tntendof whom they be ſpo- 
ken: Foz otherwiſe, if it ſhould be helped by the Averment of 
the Plaintiff: every one who is his Bꝛother might make ſuch 
an averment , and have an Action; which is not reaſonable ; 
Wherefoze he held that the Acton lap not; And although the 
Uerdid be given fo2 the Plaintiff 3 yet that doth not help the 
Declaration, if ill; But Williams held, that the Action was 
well bzought 3 becauſe the Plaintiff ſhews in the Declaration, 
that be ſpake thoſe wozds of the Plaintiff, and the Jury finds 
him guilty;And ſo the Court is aſcertained they were not ſpoken 
of any other, Tanfield made a difference, when the woꝛds them- 
ſelves impozt in themſelvs apparent incertainty,and when they 
may be aſcertained by Intendment: In the firſt caſenoaverment 
will aid it; But in the laſt caſe by the Aberment and Gerdi 
it may beaided 3 And rherefoze if the woꝛds had bien one of my 


Brotlſers is perjured ; There be in them an apparent incertainty. 


And although one of the bzothers would bzing the Action,andaver 


they were ſpoken of him, * it appeats to the Court _ 
2 ere 


(1) 
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were divers Bꝛethꝛen, and it doth nat appear to any, of whom he 


ſpake 3 The Action lies not, although he be found guilty by Uer⸗ 
dict: But here it doth not appear to the Court, that there be 
moze Bꝛothers than one, and therefoꝛe may be intended certain 
enough , and may be well known ok whom he ſpake, if he 
hath but one Bꝛother: And it is expꝛelly averred; that he ſpake 
of him, and found by the Uerdic, that he is guilty, therefoze he 
held it to be good enough: And cited a caſe in this Court 
wherein bhimſclf had been of Counſel ; That murderous Knave 
Stroughion lay in wait to murder me And one Tho. Stroughton 
bzought an Action thereupon; and laid, they were ſpoken of him 
and the Defendant pleaded Not guilty; And after Uerditt fg2 
the Plaintiff, it was moved in Arreſt ok Judgement, That the 
woꝛds were intertain, and therefoze the Aauion lay not: But 
after divers motions, it was adjudged foꝛ the Plaintiff; ſo here; 
wherefoze, ac. Mherekoze Rule was given (Thr other Juſti⸗ 
ces being ablent) That if other cauſe were not ſhe wn by ſuch a 
day, Judgement thould be foꝛ the Plaintiff : And it was after- 
ward moved in full Court, and reſolved by them all; That the 
Attion well lay: And adjudged accozdingly, 4. 5 25 


Shepherd vera Allen. 


E of a Judgement in this Court; The Recozd was re⸗ 
moved into the Exchequer Chamber: And it was pꝛayed, 
That the Defendant being in Execution, might be bailed: And 
becauſe the Recozd was remobed , ſo gs there was not anp 
Recozd here: It was held, That be could not be bailed here; 
And he cannot be bailed in the-Exchequer Chamber: Fo2 they 
have not any Authozity, but to Reverſe oz affirm the Judge⸗ 
mee. and not to make Execution: Wherefoze he was not 
ilable. 


. Prat verſas Dixon. 

Rror of a Judgement in Norwich; Che Erroꝛ aſſigned was, 

becauſe in an Action of Debt, the Kecozd was Attachiatus eſt, 
where it ought to habe bien Summonicus eſt: Fo2 that ought to 
be as an Dziginal, and fo2 want thereof it is Erroꝛ: And it 
was moved, that in regard the Defendant had appeared, and 
pleaded to the Jiſue, and verdict and Judgement is given, it is 
not now aſlignable foz erro2 ; Foz it is but want of an oziginal, 
which is holpen after Uerdic by the Statute 18 Eliz. But 


Popham and Williams (being there only) held; That it is not 
aided by the Statute 3 Foz that is intended of the want of 
Oꝛiginal Writs which are (ued out of the Chancety, returnable 
in the Common Bench, oꝛ Kings Bench: -The want of ſuch an 
Dꝛiginal js aided 3 But it extends not to Pꝛoteſs, which is in 

| nature 


EEA ²˙ ; 1wãg mn. fr Ws YE MCT lo SARA AF aL TO Bu TS. a ST > 


r 
* 


" CFC ˙ p Ä: 


—_— 


ok a Bill i 


— 
— 


JACO BI Regis in Banco Regis. 


109 


nature ot an Oꝛiginal Mrit; And therefoze it hath been ruled, 


is in nature of an Oꝛiginal Wait ) is not aided: So the want 
[in the Exchequer, which is there in nature of an Dzigt- 
nal So the want of this ſummons which ought to have 
been, is not helped; And it was ſaid, that it had been divers 
_ - reſolved: Therefoze fo2 this taule, the Judgement was 
YeUereehs * | 


that the ar of Bills upon the File in the Kings Bench (which 


Hill verſus Saundeford. 


Fter Judgement in this Court, A Capias. was awarded 

againſt the Pꝛintipal, and returned Non eſt inventus, and 
afterward à Scir. fac. was awarded againſt the Bayl, who 
was returned Nihil, and a ſecond Scir. fac. awarded 3 Andhe 
bzought in the Pꝛintipal, and pꝛaped that his body might be 
attepted in exetution: And Kemp the Clerk ſaid, that he came 
to late Foz (in extremity) after the Capias returned Non eſt 
inventus, and a Scir. fac. awarded, he cannot bang in the body of 
the Pzincipal, But now of late time (in favour of the Bayl) 
they uſe after the firſt Scir. fac. awarded, befoze the return, to 
allow him the favour to bzing in the Pzinctpal : But after it be 
returned, and a ſecond awarded, it was never ſeen, But Pop- 
ham ſaid, that it might be very well, unleſs the firſt be returned, 
Warned, and Judgement given thereupon : Fo2 the Scir. fac. 
otherwiſe would be to little purpoſe, to bzing in the Pꝛincipal. 
Wherefoze the Pꝛintipal was received, 


* 
Predyman verſus Wodry, | 


AT Reſpaſs: Upon Demurrer, a Queſtion was made, whe: 


| ther a Leaſe of a Mannoꝛ being fozfeited to the Auen by 


attainder of treaſon may be granted under the Exchequer Seal. 
Popham, If any Bannoz 02 Land, of whatſoever value, comes to 
the Ring by attainder oz otherwiſe, the cuſtody thereof may be 


granted over, under the Exchequer Seal by the Authoziry of 


the Lozd Treaſurer and Chancelloz there without ſpecial War: 
rant; Foz it is but a gong | of the p2ofits, becauſe the King 
himſelf cannot manure it; And it is alwayes revocable, Si 
quis plus dare voluerit. So a Leaſe foꝛ years of anothers Land, 
which comes to the King by attainder; is but a Chattle in him, 


and vendable koꝛ his belt pzofit, and therefoze is grantable un⸗ 


der the Exchequer Seal; Foz it is asa Sale: Mherekoꝛe the 


grant is good; and to that opinion the other Juſtices agreed. 


Secondly , it was held, that he who intitles himſelf to this 
Leaſe by aflignment under this Sant, needs not ſhew the D2t- 
ginal Leaſe in pleading, although it were by Died; Becauſe 
it might have been made without Deed: And fo? that the King 
comes 


(5) 


(E) 
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comes to it in the Poſt, and by intendment cannot have it. And 


it was ſaid, Jf aLeaſe foz years be made to a Cozpozation, 
who cannot take without Deed , and they grant it over 3 The 
Hantix may entitle himſelf thereto, without ſhewing the Died; 
Becauſe the Leaſeof the thing in its nature might have palled 
without Died 3 although the Perſons who took it, could not 
take it without Died. Allo his poſſeliton is ſome piviledge 
foz his Title, Wherefoze, tr. a 


Lee verſus Mynne, and his Wife, Executtix of Thomas Tanner. 


ſſumpſit. Mhereas Thomas Tanner was endebted to Tho- 
mas James in 20 l. and after the ſaid Thomas James died 
and made Elizab. his Feme Exetutrix; And whereas the laid 
Thomas Tanner was indebted to the (aid Eliz. James in 10l. 
fo: Merchandiſe bought of her; and after the ſaid Thomas 
Tanner died, and made his Wife, (now the Wife of the Defen- 
dant ) bis Executrix, and left unto ber Aſers ; and after the 
ſaid Eliz. James took the Plaintiff to husband, 1 June 44 Eliz. 
who 24 June 44 Eliz. required payment from the Defendants 
Wife of the ſaid ſumms. The Defendants Mife, then and 


. there in tonſideration he would fozbear the ſaid Debts untill 


Bartholomew tide following, and would deliber to her Servant to 
the Defendants ule, ſo much Mares as he required, pꝛomiled that 
ſhe would pay foz all at the (aid Bartholomew tide 3 And alledgeth 
in facto, That he fozboze the ſaid Debts, and did deliver ſo much 
W2alil wood to the Defendants ſervant George Gill to the De⸗ 
fendanats ule, amounting to ſuch a lumm, and ſhe had not 
paid: The Defendant takes Jfſue, That he did not deliver to 
her Servant Modo & forma prout, &c. And thereupon Jflue 
being joyned, it was found foz the Plaintiff, and after Uerdic, 
moved in arreſt of Judgement; Firſt , becauſe the ground of 
Action tothe Plaintiff, ariſeth pzincipally from the Plaintiffs 
Wite as Exetcutrix to her husband, and foꝛ Debt due untoherdam 


ſola fuir: Therefoze ſhe ought to habe bien tonjoyned in the Actions 


Foz otherwile the Damages which are given in this Aaion, 
cannot be a Barr of the Debt, and the Damages are giben 
fo: the Debt, and to the value of the Debt, therefoze it is reaſon 
they thould bea Barr of the Debt, which cannot be as this Caſe 
is. Yelverton held it tobe a good cauſe of exception, but Williams 
and Tanheld e contra; Fo2 it was but part of the cauſe of the 
conſideration, and the other part was, by reaſon of the deliverp 
of the Mares; Allo the fozbearance is his Ac only, and there⸗ 
foe the Action lies foꝛ him only: And although they all agried, 
that Damages recovered in an Aſſumpſit, map be a Barr of a 
Debt; pet it is not ſo by Law in this Caſe, the conſideration 
being collateral. Setondly, Foz that he alledgeth fozbearante 
of the Suit thereby: but doth not alledge that be fozbare the 
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paym ent; Sed non Allocatur. | Thirdly, That the Iſſue is mit- 


joyned, koꝛ it ought to have been, that George Gill was not 
her Servant, foꝛ it is now a Negative Pregnant. Sed non Al- 
locatur ; Fo; it Tamamounts. But Tanfield, upon reading the Re- 
toꝛd, teok another exteption; Becauſe he doth not alledge that 
his Fewe was aliveat the time of the pzomiſe made, fo2 other- 
wiſe he had not any Debt, noꝛ tould the foꝛbearante theredf be 
any cauſe ot Action ; and of that opinion were Williams and 
Yelverron: ' Wherefoze ( czteris abſentibus) it was adjudged 


- JI; 


foz the Defendant. | 
©." Smith verſe Smitb. 
0 * s | F | } 1 7 


Rror: Df a Judgement in Dower in the Common Bench: 

The Erroz was; Foz that the-Tenant was an Inkant, and 
Judgement was giben againſt him by default 3 and this being 
the Sole Erro2 alligned, the Defendant in the Writ ofErroz 
leads thereto, In nullo eſt Erratum; ſo the Ynfancy was con- 
fed; and it was now moped to be no 2. And Williams 
and Tanfield being only in Court, held, that it was not Erroz ; 
Foz Dower is demandable againſt an Infant, and he ſhall not 
habe his age: Wherefoze' it is tealon his default ſhould pꝛe⸗ 
judice himſelf, and not the Plaintiff 3 Foz otherwiſe, the Feme 
Hould never recover during his minozity, koꝛ he would alwayes 
make default, and Dower is to be faboured. ':Wherefoze rule 
was given, if other cauſe were not ſhewn by ſuch a day, That 
Judgement ſhould be affirmed, 2g 


Ford verſas Hunter. 
"A Ction of Debt was bzought upon the Statute of 8 Eliz. 
Aw colts in an Ejectione firmz3 The Plaintiff being Mon⸗ 
ſuited, and ſuppoſing the Statute ta be made, Ad Parliamentum 
tentum Anno octavo Eliz. whereas the Parliament began An- 
no quinto, anÞ by pz020gation was held in octavo Eliz. ſo it ought 
to habe been Ad Seſſionem Parliamenti tent. Anno oftavo Eliz. 
And fo? this cauſe, after Demurrer, it was ruled to be ill. 
And Judgement was given againſt the Plaintiff, 


\ Talentine verſas Denton, Trin. 2 Jac. rot, 8 :. 
Reſpaſs fo 20 Cocks of Barley, dt. fo: Tythes caſt out 
from the nine parts, and taken and carried away: Upon 
Demurrer the Caſe was, the Biſhopok Carlile was ſeiſed in Fie 
ofthe Tythes in right ok his Biſhopzick, and by JndentureDemt- 
led the Tythes of to Summers and two others fox thꝛte lives, 


rendering the ancient rent; And it was averred, that they 
were ancientlp let foz that rent. Afterward the Biſhop ny, 
| and 


(8) 


(9) 


(100 
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and the Succeſſo2 made a new Leaſe foz years; at. And whether 
this firſt Leaſe foz thzie lives rendering the ancient Rent 
was good by the Statute of 1 Rl. was the Mueſtionz And al⸗ 
ter argument at the Barr, Velverton, Williams and Tanfiold 
held, that this Legſe was void againſt thezſusteſſoꝛ e Fre being 
foz lives rendering Rent, there being natking let hutthe Cythes 
which lye in Prender, no2 an place wherein à diſtreſa might be 
taken, noz any remedy fag the Rent if it hoid de denped;: ( foz 
he cannot have Debt, detauſe its Friebgla;nozcan he habe an 
allile, becauſe there is not any Seiſinzand ik there wers Seiſin, 
pet the alliſe would fail, becauſe there is not any Land to be 
put in view) therefoꝛe by conſequente the Leaſe is bord, But 
if it had been a Leaſe fo2 years (foꝛ which he might have had 
bis remedy by Action of Debt.) it had bien otherwiſe: And 
Willizzs ſaid, he had known jt ta be ſo adjudged upon this diffe 
rente: So it is of all other things which lye jn renden or render, 
where no diſtrels fan be taken; ; Note that nere the) Deſendant 
pleaded this Leaſe for life by Way of Barr without mentioning 
any confirmation r Rent: Or.avermeat, that the ancient R ent was 
relerved.or that the Land waganciepply uſed tg be let: Tha Plaintiff 
intitles himſelf by a Leaſe fqr; years, and the Defendant by way: of 
tejoynder ſhews, that the Tyrhes were uſually ler, and for that Rene 
which was the ancient. Rent; And jt was chereup moyeq, admit- 
ting it to be a gogd Leaſe: yet he lea was, ill becauſe is a de- 
parture, and that there is nor any confirmation; Bur, hegzuſe they 
reſolved for the Plaintiff upon the principal matter, they ſpake not 
to thoſe exceptions, but gave rule; that if other cayſe ;was not 
ſhewn, Judgement ſhould be entred for the Plaintiff, Note, Popbam 
was abſent, who upon a foxmer. motion in;tbis cauſe, ſaid, he much 
doubted of the Caſe, and that it was a common Caſe for all Tenants 
in Tail, Biſhops, Deans and Chapters, to make ſuch Leaſes and 
they had been accounted good, and they all were in one degree: 
Wherefore he ſaid, he would well adviſe thereof; And it was after- 
wards adjudged for the Plaintifl. And after that, a Wrig of Error 
was brought of this Judgement, and the Error aſſigned in the mat- 
ter in Law 3 And becaule the Statute of prim. Eliz. was · not ſpecially 
pleaded; It was reſolved that the Court ſhould not take notice 
thereof, becauſe it is but a private Statute; and then the fole 
Queſtion was, whether it were a good Leaſe by the Statute of 
32 Hen. 8. For if it were good within the Statute, it ſhontd bind the 
ſucceſſor without confirmation: otherwiſe at the Common Law; it 


ſhould not bind the ſucceſſor; And it was reſolved, that it Was non 


good becauſe there is not any remedy for the Rent by diſtreſs 
or aſſiſe: Wherefore it is out of the intent of the Statute. Agd the 
Judgement was fü . 
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* by the Plaintiff, as Exetutrix af John Adams (11) 
againſt the Defendantz foꝛthat he ttok, thaled and eloigned 

to places unknown, two Dren which were the Teſtatozs tem. 

pore mortis ſuæ, to the Damage df the Plaintiff 3o 1. Et in 

retardatione Teſtamenti, and ſhews the Teſtament; And the 

Defendanit thereupon demurred L:awt:Andittiag moved, that 

this Aciowbaonght dy An Executoz is not good; becauſe there 

gught te have bien mefitiojied, That the goods were talen etre 

cuſtodiitꝭ ſuam ; which i pꝛoperly, where an Executs2 beings an 

Attion fo ds of the CTeſtatoꝛs taken akter his deceaſes the Attt- 

on being beöught as/Extcutor, oughr to have mentionedit to be 

extra cuſtodiam ſuam, So is the Regiſter, Fol. 49. 42 Ed. 3.6. 

48 Ed. 3020. 11 Hen 4. 12. Action bꝛought by a Churchwar⸗ 

den ok goods of the Church, ac. But an Exetutoꝛ map have an 

"Action in lach Cale vf his own polſeflton,and as his own pꝛoper 

geods, without ' narning' himſelf Exetutoz, and without thew- 

| ing the Teitament: but then the declaration ought to be, that 

1 the Dekendant took tuch goods Ipſias quetentis, &c. So the pꝛo⸗ 

; perty ought'to appear to be in him: Mherefoze it is not good 


; as it is; and of that opinion was Williams Juſtice; But Fenner 


and Taufield e contra: Betauſe he hath elettion to'bzing it either 
of his own polſeſſion; 6x as Exetuto 5 And although in the Dat- 
ginal Writs; they ule this courſe to [peak de cuſtodia ſua, that 
is by reaſon of the Foꝛm in ſuch Caſes uſed, and the Clerks in 
Chancery will not alter their courſe ; But it is nat ofnecefſity+ 
And in declarations here, it is not neceſſary to be lo firicly 
purſued: Wherefoze, inalmuch as by the Teſtatoꝛs death the 
poſſeſſion is call upon the Exetutrix, it is to be intended, that 
| the goods. were in cuſtodia ſua : and foz that cauſe, the declaration 
; is good. And it was adjudged foz the Plaintif againſt the opi⸗ 
f nion of Williams, cæteris abſentibus. 


Woolmer verſus Caſton. 


ges 3000 Acres ofLand, 3oo0 Acres of Paſture in D. per 

| nomina of the Mannoꝛ of Monkhall, and five cloſes per nomina : 

3 The Defendant pleaded Not guilty, and the Jury give an eſpe- 
cial verdict, viz. quoad four cloſes of Paſture containing by 

eſtimation 2000 Acres of Paſture, that the Defendant was 

3 Not guilty quoad Reſiduum: They find the matters in Law; 

And it was now moved by Yelverton, that this verdi was 

imperfect in all; Foz when the Jury find that the Defendant 
was Not guilty of four cloſes of Paſture, containing by eſtima⸗ 
tion 2000 Acres of Paſture, it is — and doth not appear 
| 1 | 


Jectione firme. Dfa Leaſe Fulmerſton of Melſua⸗ (12) 
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of how much they acquit him, and then when they find quoad 
Reſiduum foz the ſpetial matter, Jt is incertain what that Re- 
ſidue is; So there cannot be any Judgement given; And of 


imat opinion was all the Court. Wherefoze they awarded a 


(13) 


Ven. tac. de novo to try that Jfſue, 
j Minors verſus Leeford. 


Ction foz theſe Wozds: Thou art a Thief, and haſt ſtaln Maſter 
{ \\ Saint George his Tree; After verdict fo2 the Plaintiff, it was 
moved in arreſt of Judgement; that the woꝛds be not Agionable. 
Foz toſay Thou haſt ſtollen a Tree, an Action lies not; Foz it is not 
any Felonp, foz it is Arbor dum creſcit; and of that opinion was 
the Court: And then when he laith, Thou art a Thief, and thou 
haſt ſtollen a Tree, That ſhews the reaſon of his ſpeech; which is 
not any f{ander 3 ſo no Action lies, qc. Tanfield 7 Elia. in Stanleys 
Caſe in the Common Bench, this difference was agreed. Thou 
art a Thiet, for thou haſt ſtoln ſuch a thing, the ſtealing; whereof ap- 
pears to be no Felony,an Ac inn lies not5fo2 the ſublequent wozds 
thew the reaſon of his calling him Thief; But when he laith, 
Thou art a Thief, and thou haſt ſtoln ſuch a thing, which in it ſelf 
is not felony:pet the Action lies foꝛ calling him Thief, general- 


ly; And the Addition, And thon haſt ſtoln, is another diſtina ſen- 


tence by it ſelf, and is not the reaſon of the fozmer ſpiech,no2 any 
diminution thereof, but an addition thereto. And ſo he conceiv- 
ed her 3 and of that opinion were Feoner and Williams: But 
Yelverton doubted thereof, and ( abſence Popham) At was ad- 
judged fo2 the Plaintiff. . 
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EV. N glu t. Foz that the Defendant, in conſide 
1 65 | N. 2 ration of ſuch. a kwnme ed unto him, al⸗ 
5 15 10 to afſure (ach. Copyhold Land to the 
tiff in ſuch manner, as one, Drables 

Ha | adviſe 3 and alledges in facto that 

2 ables adviſed . that he ſhould make a 

8 ur render of that nD 11 next Court of 
e Panncur, to the ul ot te] aintiff and his hheirs, and ſhould 

enter ind an obligati; „A0 epi df. that Land a. 

gainſſ all perfons: And all edgeth the bzeach,fo2 not making that 

ſurrender, and fo2 not betoming adlige s act ding tot a ſaid 

oꝛder: The Defendant pleaded Non Aſſumpſit, and found a- 

gainſt him: And it was now moved in arreſt of Judgement, that 

this Wong not entring into the ; Sgatjon; Was ill: And the 

Damages being giden äs well fo2 that as fo2 the other 5 x 

Judgement may by entred; and ok that opin n was the who 

Court: forthe ozder which Drables made, that the D. 

Hould'ujake an obligation of 401,, is out of, the Aſlumpſit; And 

therefoze the other is not bound to perten itt And the bzeach 

being alligned in two things. whereok the one. is not any cauſe 

of the Wend of the Aſſumpfit, the Damages being given intirely, 
are intended to be given as well fo2 the one as foꝛ the other: 
therefqze ill. Wherefoze Judgment was giben foe the Deſendant. 


+5 


S 2 


Symſon verſus Kirton, 


Reſpaſs Apon Evidence, where ane hath made his Will 

in Writing, and deviſed. his Land to Anne Hide and her 
peirs; And afterward being ſick and lying upon his death-bed 
( becauſe Anne Hide did not come to viſit him) attirmed 
that Anne ſhould not have any part of his Lands oz goods. 
It was held by all the Court, That it was not any revoca- 
tion of the Mill, being but by. way of diſcourſe , and not men⸗ 
tioning his will. But the revocation ought to "be by expꝛels 
wozds, that he did revoke his will, and that ſhe ſhould not have 
bis Lands given unto her by his Will, 02 ſuch like woꝛds which 


might ſhew his intent to make an expeeſs revocation thereof, 
M 2 Gregory 


(1) 
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Gregory verſus Wikey, 
(3) dumpf. Whereas the Defendant was endebted to the 


(4) 


(5) 


Plaintiff in 15 l. That the Defendant pzomiſed to pay it by 


25 8. the Quarter, and to enter into Bond ok 30 l. upon requeſt 


fo2 the payment of thoſe ſumms 3 and alledgeth requeſt to enter 
into Bond foz the payment of thoſe ſumms 3 which requeſt was 
made after the end of the Muarter , after-the pzomiſe: After 
Uerdic fo2 the Plaintiff, it was moved in arreſt of Judgement, 
that this requel} to enter into Bond of 30 l. and refuſal-thereof, 
was not any bzeachz Foz there is not any pzomiſe to enter into 
Bond in any ſumms certain 3 Sed non allocatur. Foz the Aſ- 
ſumpſit being to enter into Bond, no ſumme being mentioned: 
It is intended a Bond of the double ſumme, whith is the uſuall 
courſe betwixt parties, and after the Common Intendment; 
Taherefoze it is god enough. Secondly, becauſe the requeſt is 
after a Quarter pal}, which is not ſuffictent, being after the day 
of payment, Foꝛ if there ſhould be a bond foz the payment at a 
day paſ}, it ſhould be a foꝛfeiture pzeſently, Wherefoze foz this 


cauſe it was adjudged foz the Defendant, 
Green verſar Auſten, 


Robibition: To ſtay a Suit koz Tpthes3 Jt was ſurmiſed 

to be a tuſtome within the Parilh, That the Pariſhioner 
ſhould cut his graſs and make it into Cocks, and let out the 
tenth Cock foz the Parſon, which was a diſcharge of the ſirſt and 
ſecond veſture; And the Suite being kor Tythes of the after- 
mowth by the Uicar, this pzeſcription being alledged againſt 
him, he Demurred thereupon, and it was adjudged a god 


p:eſcription, and Barr againſt him. 
Blunt & Farly verſus Snedſton, Micb, 2 Jac. rot. 353. 


E Arn. of a Judgement in the Common Bench, in Ejectione 
firmz : Where one of the Defendants pleaded Not guilty ; 
andUerdic fo; the Plaintiff againſt both, and Judgement ac- 
toꝛdingly 3 The Erro2 afſigned was, becauſe in the Ven, fac. 
Conſtantinus Callard was returned, and ſo named in the Diſtringas 3 
but in the Panel annexed thereto by the Sheriff Conſtantins Cal- 
lard was returned and won, and ſo was returned by that 
name upon the dozſe of the Poſtea : And this Erroz being allign⸗ 
ed ore tenus, the Reto ofthe Ven. fac, & Diſtringas being remg- 
bed befoze, it was held to be manifeſt Erroz 3 foz they be diſlinct 
names of Baptiſm, and there cannot be any amendment as 
this Caſe is: Wherefoze they were of opinion to reverſe it, 
but gave dap to adviſe from Hillary Term untill this Term. 


And 
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And in the mean time the Defendant in the Writ of Erro: ob⸗ 
tained a Releaſe of all Errozs from one ofthe Plaintiffs in the 
WUrit of Trroz 3 And the firſt day of this Term pleaded it in 
Bar, as a Plea poi darraigue continuance : And thereupon a De⸗ 
murrer was entred in name of both the Plaintiffs in the Writ 
of Erro2 5 Foz, In nullo eſt erratum being pleaded befoze 3 There 
could not now be any ſummons and ſeverance; And it was now 
r whether this Releaſe of one of the Plaintiffs in the 

rit of Erroz, ſhall bar both, oz none of them; Foz it was 
moved, that in regard the Action was in the perſonalty, the re- 
leaſe of the one ſhould bar the other : But all the Court after ar- 
gument at the Bar reſolved, that it ſhould bar but him only 
who releaſed it: Foz the Plea being by way of Action, to 
diſcharge themſelves of Damages which were recovered againſt 
them, and to be reltozed to the poſſeſſion which was loſt by the 
fir} Judgement; And they being joyned in the firſt Action by the 
Act of the Plaintiff, and not by their own voluntary Act: 
It is not reaſon, that the A& of one ſhould charge oz pꝛejudice 
the other: Foz then by ſuch pzacice any one might be charged, 
and ſhould not have any remedy to diſcharge himſelf: But if they 
had bien Plaintiffs in the Recozd by their own Act 3 As in 
Debt upon an obligation, and had been barred in Judgement, Jn 
Erroꝛ upon that Judgement, the releaſe of one ſhould bar the 
other: For as the one might have releaſed the obligation, oz diſ⸗ 


charged the pzincipal Actions which ſhould bar his companion = 


wherein they are joynt Plaintiffs by their voluntary Act: So 
the releaſeof the Mrit of Erroꝛ by the one lhall bar the other; 
But it lhall not doſo in the pꝛintipal caſe , foꝛ the reaſon befoze 
alledged : Wherefoze it was adjudged that the Judgement 
ſhould be reberſed, quoad him who did not releaſe; and that he 
ſhould be reſtoꝛed to all what he loft : And quoad the other who 
releaſed, That he ſhould be barred in his Writ of Erroz, 


Note, this manner of Judgement was entred by (pecial direction | 


of the Court. Vid. 2 H. 4. 16.11 Ed. 4. 8. 11 R. 2. Condenina- 
tion 16. And a Judgement, Paſch. 39 Eliz. rot. 359. inter Ra- 
zin & Randock. 


Ofley ver ſus Paradine, I rin. ; Jac. rot, 481. 


Ebt, Upon a Leaſe foz 21 years by John Paradine 3 1 Janu. 
26 Eliz. from Chriſtmas befoze, rendzing 20 l. per ann. at 
the four uſual Feaſts. viz. The Annuntiation, Midſummer, Michael- 
mas, and Chriſtmas, 02 at the end of one moneth after every of 
the laid Feaſts 3 Who conveyed the reverſion by Common Ke⸗ 


covery to Hugh Ofley 3 who died ſeiſed , and this reverſion de- - 


ſcended to the Plaintiff, who is pet ſeiled of the reverſfon at the 
day of the Bill purchaſed, which was 1 Feb. 2 Jac, and the 
Defendant being poſſeſed of the Term by vertue of = - 


— 


(0 


—— 
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Demiſe, there was 90 l. fo four years and an half ending 
at Mich. 2 Jac. And fo2 à moneth after the Feaſt, and pet is 
behind; Unde Adio accrevit, &c. The Defendant pleads to Jfſue, 
and found againſt him, and Judgement given foz the Plaintitf; 
Uhereupen he bzought Erroz. The fir} Erroꝛs Foz that he 
declares of a Leaſe fo: 21 years made 341 Janu. 26. Eliz. hes 
ginning at Chriſtmas bekoze: And ſuppoſeth, that he is ſeiſed 
of the reverſion , the day. of the Bill, viz. 1 Feb. 2 Jac. which 
is falle and repugnant in it ſelf 3 Foz the Term ended by his 
own lhewing, the Chriſtmas befoze.3 then he cannot be ſeiſed of 
the reverſion; .noz the other-poſſefſedof the Term, the day of the 
Bill, ſo it is falſe and ill in it elk. Mherefoze, ac. Sed non 

allocatur; Fo2 although he cannot be ſeiſed of the reverſion ar 
the day of the Fill, yet he is leiſedat the time when the rent ins 
curred, which is the cauſe of the gion, and the other is but 
ſurpluſſage : Wherefoze it is well engugh, Secondly, Foz that 
be pleads a Recovery (which is his Title) inſufficiently, not 
thewing in what Action. Sed non allocatur; Foz although the 
Recovery were imperfect, pet the Defendant being a Granger, 
cannot take advantage of anp infufticitentp therein: Whberefoze 
the Judgement was affirmed. ELK EE del 


Crane & Hill verſus Hummerſtone. 


* 
— 1 
) 


Rror of a Judgement in the Common Bench; The Exroꝛ al; 

ſigned, Foz that in treſpaſs of Battery and wounding, a⸗ 
gainli two, the one pleads to all, except the wounding; That it 
was in his own defence, and to the wounding Not guilty 3 The 
other Juſtifies all in his own defente: And in Jfſue upon thoſe 
Pleas , The Jury found the firſt guilty of the wounding, and 
the other Jſſue againſt him alſo , and afſeſs damages 20 l. 
And found the Illue alſo against the other Defendant , and da- 
mages 100 l. and gave entire coſts againſl both ; And Judge- 
ment given acco2dingly of the ſeveral damages againſt them, 
and entire coſts againl} both; And thereupon Writ of Erro: 
was bzought 3 The Erroꝛ alfigned was, becauſe there ought to 
have bien but one Judgement foz the damages; And he oughr 
to habe made his election, againſt whom he would have taken 
bis Judgement: And ok that opinion was the whole Court, 
that this Action is kz one joynt treſpaſs, therefoze one jopnt 
damage ought to habe been given by the Jury againſt both: And 
although the Defendants had ſevered themſelves in Plea: yet 
when they are found both guilty of one and the ſame Battery; 


one Judgement only ought to have ben gibew: Mhereſoze 
fkoꝛ this cauſeit was reverſed, — 


Scatto 


tatem de infra contentis dicend;cte@1, triati, & jurati, dicunt, dec. And 


—_— 
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Scarro verſus Saprany, in the Exchequer Chamber. 


* 
- 


17 Rings Bench: CUbere in Covenant, the parties were at 
JiLue, and found foz the Fu and Judgement accozdingly 3 
And Erro2 was alligned ore tenus ( Foz it was not aſſigned of 
Recozd) That the Jurozs appeared, Qui electi, triati, & Juraci di- 
cunt ſuper Sacrament. ſuum quod, 8c; And found the Aſſue fox the 
Plaintiff Foz that the Entry ought to have bien, Qui ad veri- 


the woꝛds ( ad veritatem de infracontentis dicend) are omitted; 


And it doth not appear that they were (woꝛn ad inquitendum of 
the point in the Aue; Ideo male, as in 2 R. 3. EleRi, Triati was 


omitted, and held to be ill: But it was moved, that it was but 
matter of fozm1 5 Foz when the Jury find the point in Iſſue, it ap- 
pears that they were ſwozn ad inquirendum of the point in Jfſuez 


And ik it were material, yet it is amendable by the Statute of 


8 H.6. Berauſeit is but the default of the Glerk in not entring 
thereof 3 And of that opinion was Fleming Chisf Baron: But 
all the other Juſtices and Barons againlt it, that it was matert- 
al, and not amendable:Wherefozefaz this cauſe it was reverſed, 


G1} 4 


Nror, in the Exchequer Chamber, ofa Judgement given in (8) 
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Otion 3! fos theſe wo, you did moſt"perjurtdly! preſent 
A me at tach a vifttation Before ſuch an Ordinary? 5: After Uer- 
A dice, upon Not Guilty þleavep, It was moven in Arreſt of 
46 e Judggnent; that an Auidn lay not toꝛ thele woꝛds: And 
Glthat option was the whole Court: Wetaule it worh not ap 
pear chat he was wozn / — . de, lo as — tom 
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Piat was endicted upon the Statute of 5 Eliz. of perjury, be⸗ 
cauſe he was pꝛoduted as a witneſs fo2 the King, upon a trial 
in an inkazmation, and (wozn, at. ſhewing the oath, and the fal- 
ſity therein; And exteption was taken; That a witnels being 
pꝛoduted and depoſed foz the King, may not be puniſhed by 
way of endictment , which is the ſuit of the King merlp: 
Foz he cannot puntlh his own witneſs who ſwears fo2 him: 
And it was laid to be (o reſo[bed in the Star-Chamber, That 
a Bill there lies not againſt him upon that Statute, And of 
that opinion was the whole Court, that ſuch a witnels is not 
N by way of endictment 3: Mhereupon he was dil⸗ 
charged ES. 


Stork verſus Fox, Mich, 2. Jac, rot. 431. 


(3) 5 ectione firmæ. Upon a ſpecial Uerdict , The Caſe was, 
there being two Uills, viz. Walton and Street in the Pa- 

riſh of Street, a Fine was levied of ſuch Lands in Street, and 
whether the Lands in Walton did paſs by that Fine, was the 
Queſtion , the Action being foz them only: And adjudged 

that they ſhould not paſs: Foz Street being a diſtinct Uill by 

it ſelf, and Walton being a diſtind Mill by its ſelf , and ſo 
found by the Uerdic : Although Street the Pariſh compee- 
bends both, yet in the Fine, the Lands in Walton ſhall not 

be (aid to be compziled, unleſs Walton had ben an Þamlet 


of 


— 
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of Street; And that the Fine had bien levied of Lands in the 
Pariſh of Street; Then all had well paſſed ; Wherefoze it 
was adjudged accozdingly. « © -- p 


Door Laughton werſss Gardener. 
TEbc upon the Statute 14 H. $. cap. 5. bythe Plaintiff, as 


{_/Þ2eſident of the Colledge of Phyſicians in London, -andof 
the Coꝛpoꝛation of Phyſicians there: Foz that the Defendant 


(4) 


uſed the Art of Phyſick in London, without Licence from the 


Colledge there, again. the Statute, and their Charter: Foz 
which he demanded 51: fo2 every moneth, being the penalty gi- 
ven by the Statute 3 The Defendant pleaded the Statute of 34 
H. 8. which inables every one to pzaciſe Phylick oz Surgery, 
being skilful therein, notwithſtanding any Act to the contrary, 


The Plaintiff replies, and ſhews the Statute primo Mar. cap. 9, 


which confirms their Charter, and every Article thereof to ſtand 
in fozce; Any AR,Statute, Law, or Cuſtome to the contrary notwith- 
ſtanding. Þereupon the Defendant demurred; Firſt, becauſe this 
general clauſe in this Law doth not reſtrain the Statute of 34 
H. 8. Secondly, that this pleading is a departure: Foz it ought 
to have bien ſhewn befoze. Stephens argued foz the Plaintitf. f irſt, 
That the Act of 34 H.8.ts repealed by the Statute of Prim. Mar. 
Quoad the Colledge of Phyſicians in London, as fully as if it 
had bien byerpzeſs wozds recited and repealed : Foz when it 
confirms the Charter of 14H. 8.and appoints, that it, and every 

part thereof ſhall ſtand, and be available: the Statute of 34 H. 8. 
cannot ſtand with it, Quia leges poſteriores leges priores contrarias 
abrogant, 4 Ed. 4. Porters Caſe, Co. 1. fol, 25. Secondly, That 
it is not any departure Betaule there is not any new matter: 
but matter pleaded in reviving ok the fozmer , oz foztification 
thereof: Anda Recozd was ſhewn, Mich, 10 & 11 Eliz. betwixt 
Bomelins &..., where the Retozd was in the lame manner as 
this Retoꝛd ts 3 And there the Plaintiff had Judgement: Mhere⸗ 
 foze, tt. And there being none on the Defendants parts to argue, 
The Court upon hearing of the Recozd, gave rule, that Judge- 
ment ſhould be entred fo2 the Plaintiff, unleſs; ac. 


Reignold Nicholas ver ſus Sir John Chamberlain. 


Reſpaſs, It was held by all the Court upon Demurrer that 

J ifoneerecs an poule, and builds a Conduit thereto in ano- 
ther part of his Land, and conbeyes water by pipes to t 
Þouſe : And afterwards ſells the ouſe with the appurtena 
ces, excepting the Land, oz ſells the Land to another, reſerving 
tobimſelf the Þouſe : The Conduit and the pipes paſs with the 
Þouſe 3 Becauſe it neceflary & quaſi appendant thereunto 3 
And he ſhall have liberty by Law to dig in the Land fox 
| RB | amending 


(30 
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duit upon the Land, and after the term determines, the Leia 


amending the pipes, az making them new as the caſe require : 
Sd it is, if Lell foꝛ years of an Þouſe and Land, ered a Con⸗ 


occupies them together foꝛ a time, and afterwards ſells the 
Þouſe with the appurtenances to one, and the Land to another: 
The Uendee ſhall have the Conduit and the pipes, and liberty to 
amend them: But by Popham, If the Left ereus ſuch a Con- 
duit, and afterward the Leſſoz during the Leaſe ſells the 


poule to one, and the Land wherein the Conduit is, to another; 


and after the Leaſe determines: pe who hath the Land where⸗ 
in the Conduit is, may diſturb the other in the uſing thereof, and 
map bꝛeak it: Becaufe it was not eretted by one who had a 
permanent eſtate, oꝛ inberttance; noꝛ made one by the occupation 


and ulage of them together by him who had the inheritance; 


So it is, if a difſeiſo2 of an Þouſe and Land erens ſuch a Con- 
duit, and the Dikeiſte renter, not taking conuſance of any ſuch 
erection, noꝛ uſing it, but pꝛelently after his rentry, lells the 
Þouſe to one, and the Land to another; pe who hath the Land, 
is not tompellable to ſuffer the other to enjoy the Conduit : But 
in the pzincipal caſe by reaſon of the miſpleading therein, there 
was not any Judgement given. 


Radford verſus Harbyn. 


Reſpaſs 3 Foz taking and carrying away of an hundzed 
load ot wood: The Defendant juffifies ; Foz that 1. S. was 
polſeſſed of them ut de bonis propriis , and the Plaintif claims» 
ing them by colour of a Deed of gift of them afterward made, 
took them 3 and the Dekendant retok them; And it was there⸗ 
upon demurred: Betaule the colour given to the Plaintiff, is a 
god Title foz thePlaintiff,and confefſeth the intereſt in him;Fox 
colour ought to be ſuch a thing, which is god colour of Title, and 


pet is not any Title; s a Deed of a Leaſe foz lifezbecauſe ithath 


not the Ceremonp, viz. Livery ; So grant ofa reverſion without 
Attournment is not god:But a Died of geods and chattels,with- 
gut other act oz ceremony is geod:So of colour by a leaſe fo2 pears 
02 by Letters Patents, it is not god; becauſe they make a god 
title in the Plaintiff: And of that opinion was all the Court: 
Wheretoze, dt. | 


Dent verſus Oliver, ante Mich. 2 Jac. 


F*Reſpaſs : Quare vi & armis apud manerium ſuum de Halling- 
* erexit quoddam velabrum, Anglice d Tolbwth, & vi 
armis cepit Tolnetum, & adtunc & ibidem inſultum ſecit fu 
J. S. ſervientem ſuum, & diſturbed him in gathering Toll ad feria 
ipfins le Plaintiff ſpeckant. The Defendant pleaded Not guilty, and 
found againſt him: And after Uerdic it was moved in arreſt of 
Judgement; Foz that it is, vi & armis erexit velabrum, &c. 


Mhereas 


— — 
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Mhereas it cannot be vi & armis. Sed non allocatur : Foz thereby 
the Land ts bꝛoken bypitching therein: And although it is not 
ſaid Clauſum fregit, vet it is good'enough, and puniſhable, as a 
Treſpaſs foz erecting'a'Both, although it be not any bꝛeach of 
thaiſoil;' Setondly, No; that he makes not any title in his De- 
tlaration, viz. By chewing, that he had a Fair by pꝛelcription, 
noꝛ that he had oll by pꝛeltription belonging to his Fair. Sed 
non allocatur: FWibis a poſſeliozy: Action, and is a ſufficient 
poſſeſſion againſt afttanger,” without making any ſpecial title. 
Thbirdly, Fo that it ix quod vi & armis he tok'Toll, which can- 
not be; But it oughito be an Action upon the Caſe 3 Sed non al- 
locatur: Foz as well the: one as the other Action well lies, as 
11 H. 4. & 11 Ed. 3. tit. Treſpaſs are, Fourthly, hat this Ad ion 
is bꝛaught koꝛ the'Alſaulting of his ſerbant, which lies not 
without Battery, per quod ſervitium amiſit. Sed non allocatur: Fox 


it is not bꝛought foꝛ the Aﬀaylt, but becauſe by that means he 


was diſturbed in theeollening the profits of: his Fair: Where- 
koꝛe it was adjudged fox the Plaintiff, - 1240 
5 0 1% 4 0907) 1107 Off, 


The King agiinſt Champion. 2 


Rror of a Judgetnent given in the Common Bench in Quare 
Impedit foꝛ the Church of Morton Valence; The ſole Queſti⸗ 
on was, whether a double uſurpation ſhall put the King out of 


poſſeſſion, and put him ta a Writ of Right of Advouſon. And 


againſt the opinion of Anderſon, It: was there adjudged, That 
the King was put to his Writ of Right, and could not main⸗ 
tain a Quare Impedit: But now the Erro2 being alligned in 
matter ofLaw 3 After divers motions, the Court reſolved, That 


the King may well maintain a Quare Impedit:Foz the Ring hath 


ſuch puviledge , that he cannot by any Aa be put put of 
his inheritance , unleſs by his own Patent: And as he can- 
not be outed of his inheritante concerning Land ; lo he can- 


not be outed of an Adbouſon: But uſurpation upon him, and 


plenerty ſhall bind him quoad the poſſeiſion; until be remove 
the Incumbent by Qaare Impedit: Foz reaſon requireth that the 
Church be ſerved 3: And one being in by pzeſentment,and accozd- 
ing to the Ceremontes'of the Church, cannot be put out with- 
out Action. And as it is agreed, That a ranger cannot 
put the King out of poſſefſion of an Adbouſon; but that it is 
in him to grant oꝛ diſpoſe thereof: | By the ſame reaſon a ſecond 
p:eſentation ſhall not gain any poflef{zon, noꝛ twenty pzelentati. 
ons; but that he alwayes remains ſeiſed, and in pollefſion of 
the Advouſon: Fo2 there ought ta be a time when one may 


ſay, that a party hath gained poſſeſſion againſt the Ring 3 And 


ik he cannot gain it by the firſt: Then the Ring remaining 
in poſſeſſion , after the firſt pzeſentment; and plenerty thereby, 


there is no moze outed. from _ by the ſecond than by the 777 
2 an 
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and by conſequence he is not outed by twenty others: And 
Popham ſaid, it was ſo reſolbed, Mich. 3 8. & 39. Eliz. in Huſſeys 
Caſez That two oz thzte uſurpations upon the King, dath not 
gain ſuch a poſſeſſion againſt him, hut that the Advouſon: re- 
mains always in him, which he may grant, and upon Avoydanre, 
may pꝛeſent thereto, and maintain a Quare Impedit upon 
diſturbance 3 And although it bath bien lac that in Yeard- 
leyes Caſe (which was adjudged 25 Elia The Quten 
was not put out of poſſeſtion by a double uſurpation: but 


maintained a Quare Impedit, and was not put to her Mrit of 


right of Advouſon) The Recozd doth not mention any In- 


duction upon the ſecond pꝛeſentment; lo as there was not any 
plenerty again the King: yet Popham and Tanfield (aid, they 
well remembeed the caſe was then argued, as ik there had 
bien Indudion: And then the Court did not conceive but that 
Induction was fully pleaded and yet reſolved, that it ſhould not 
bind the uten, and gave Judgement accozdinglyzAnd ſo the Loꝛd 
Anderſon hath repoztedit x Therefozethep all here reſolved ac- 
codingly 3 And Judgement was reverſed, Fenner conſentiente, 
ſed hæſitanter. % e 1519711 


Mathewſon ver ſus Nicholas Rowe, 
Mich. 3 Jac. rot. 343. 


T. Rror of a_ Judgement in the Common Benth in Debt upon 
Es Leaſe fo2 years, and detlares of the Leaſe of a Seſſuage 
and Fearm vocat. Muſwell Ferme in Clerkenwell in Comitar. 
Midd. ac omnia, domos, zdificia, &c. & hereditamenta eid. meſ- 
ſuag, pertinent. jacent. & exiſt. in Muſwell, Hornezey, Finchley 
& Clerkenwell, vel eorum aliquib, in dicto Comitat. Midd. Ac 
omnia ſepalia, clauſ. & parcellas terræ in Muſwell, Hornezey, 
Finchley & Clerkenwell, vel eorum aliquib. in dicto Comitat. 
Midd. dicto meſſuagio ſpectant. vel cum eod. dimiſſ. viz. Totum il- 
lud clauſum prati vel paſturæ vocat. Hillyfield, &c. Habendum fo 
31 years rendꝛing $0 l. per ann. And foꝝ rent arrear faz a year he 
bꝛings his Action 3 The Defendant pleads Non debet, and found 
againſt him, and Judgement accozdingly 3 And the Erroz aſlign⸗ 
ed was: Betaule the Declaration is untertain; Foz that it ap- 
pears not, in which of the Uills the Land lay. Foꝛ the Declara- 
tion is of a Leaſe of the Lands in thoſe Uills; vel earum aliqua. 
Allo, he declares of the Demiſe of a Cloſe, of Medow vel pa- 
ſturæ, which is uncertain, Sed non allocatur 3 Foz in a Detlara⸗ 
tion wherein no Land is demanded , noz to be recovered, 
It is ſutficient, tf the Declaration be as general as the wozds 


ok the Demiſe 3 Foz it is grounded upon the contract : Where 


foze the Declaration may be accozdingly : But in an Ejectione 
firmæ, where poſſefſion is recoverable 3 There the certainty of 
the Land ought to be ſhewn, and in what place it lies: 

| Foz 
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been ruled to be ill: And it was laid, that foꝛ the point in Que⸗ 
tion in Sir William Reads Caſe , ſuch a declaration was ad⸗ 


judged god. TUherefoze the Judgement was affirmed. And 


the ſame Term in the Exchequer Chamber befoze the Juſtices 
and Barons ſuch a Writ of Erroz was depending upon a 
Judgement giben in the Kings Bench upon ſuch a declaration, 
which was verbatim as this Retoꝛd is; and there the Judge- 
ment was alſo affirmed, And it was there held, that if one lets 
all his Lands in the County of Midd. & Eſſex. A declaration in 
Debt upon this Leaſe, viz. that he demiſed unto him all his 
Lands in the Counties of Midd, & Eſſex, without mentioning 
any Uill wherein any of them lies, is good enough; And they 
laid, that if the declaration had not bien good, yet when he de⸗ 
clares of a Leaſe made at the Ward and Pariſh of Bow in 
London, of Landin Midd. and the Defendant pleads thereto 
Non debet, this makes the declaration to be god. Foz the try- 
al ſhall be now at London, and the place where the Land lies 
is not material, as in the Caſe of 18 Ed. 4. A man declares of 
a Leaſe fo: years, and doth not ſhew the place where it was 
made, it is ill: vet if the Defendant admits it, and pleads a ſur⸗ 


render, now the declaration is made good. Mherekoꝛe here, ac. 
M Emorandum: This Term Sir Edward Coke the Kings Attorny, 


of the Inner Temple, was made Chief Juſtice of the Common 
Bench. He was (worn in Chancery as Serjeant, and afterward went 
preſently into the Treaſury of the Common Bench; and there 
by Popham Chief Juſtice his Party Robes were put on; And he forth - 
with the ſame day was brought to the Barr as Serjeant 5 And pre- 


Fo an Ejectione firme de uno Meſſuagio five Tenemento hath - 


( 


ſently after his Writ read and Count made, he was created Chief 


_ Juſtice, and ſate the ſame day, and afterwards roſe and put off his par- 


tie Robes, and put on his Robes of a Judge, And the ſecond day 


after went to Weſtmjnſt. with all the Society of the Inner Temple at- 
tending upon him, 


Cockſon werſw Cock, Paſch. 4 Jac. rot. 607. 


Ovenant. Againlt the Defendant Afſignee of Dalton: Foz 
that upon an Indenture of Demiſe Dalton covenanted foz 


himtelk, his Erecutozs and Adminiſtrators to leave 15 Acres 


Fd 
\ 


every year fo2 Paſture abſque cultura; And that he granted his 


Eltate to the Defendant,and that the Defendant non teliquit 15 
acras ad Paſturam , but ſuch a dap and year plowed up all. And 
upon this Count it was Demurred, becauſe the Aſſignee not be- 
ing named, it is not any Covenant which ſhall bind the Aigner, 
foz it is collateral. But all the Court held, that this Cobe- 
nant is to be perfozmed by the Allignie, although he be not 
named: becauſe it is fo2 the benefit of the Eſtate, accozding 5 

. the 
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(13) 


(14) 
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the nature of the Sopl; But to do a collateral covenant, as to 
build de novo, 02 ſuch like, ſhall not bind him, unleſs named. 
wWhere'o2e it was adjudged foz the Plainritf, 


Johnſon werſ#s Sir John Aylmer, Mich. 3 Jac. rot. 1943. 


Ction: F62 that the Defendant Hæc falſa & ſcandaloſa verba 
A ſequentia dixit & publicavit, viz. Mr. Price, you do my Lord 
Burleigh wrong, that you do not apprehend Jeremy Johnſon ( innn- 
ende the Plaintiff) for a Felon, and ſeiſe his goods; For he ( 7nns- 
endg the Plaintiff.) hath ſtoln a Sheep from Wright of Rirsby ( innu- 
ends John right) The Defendant pleaded Not guilty, and found 
againſt him, and Damages Aelled to 50 l. And after Uerdic, 
it was moved in arreſt of Judgement, that the woꝛds be tc ge⸗ 
nerally laid to maintain the Action : Foꝛ they be not alledged to 
be ſpoken of the Plaintiff, in the Writ oꝛ Count; but only in re- 
citing the woꝛds, he laith, innuendo the Plaintiff; And the innuendo 
without expzeſs alledging the wozds to be ſþoken of the Plain- 
tiff, will not maintain the Action, And of that opinion was the 
Court: Wherefaze it was adjudged foz the Defendant. 


 Harrold ver ſus Clotworthy, Paſch. 4 Jac. rot. 1356. 


Di upon an Obligation, tonditioned fox the payment of a 
lefſer ſlumm: The Defendant pleaded, Tender af jour & roars 
temps pris; The Plaintiff received the pzincipal ſumm in Court; 
and Judgement to acquit the Defendant of the ſumm received. 
And the Plaintiff tohave Damages, alledgetha demand of the 
money front the Defendant ; And it was thereupon demurred 
and adjudged fo2 the Plaintiff. Foz if the Plainti#F would 
have Damages, he ought not to habe received the money; 
but to ſuffer it to remain in Court. Fozafter Judgement, Quod 
erat inde ſine die, no Idue ſhall be taken. 


Laſhmer verſus Avery, Hill. 3 Jac, rot. 451. 


Ion a ſpecial Uerdic, the Caſe was; A cuſtome of a 
| ] Danno? was found to be, that if a Copyholder in Fix died 
ſeiſed,his eme thould hold it during her life, as Frant Bank: The 
Lozd inceoffs the Copyholder, who diedſeiced;3 whether the tall 


hold it, at. And adjudged, that ſhe ſhould not. But if the Loꝛd 


had inkeoffed a Stranger of that Land, yet the Land remained 
Copphold, and the cuſtom is not taken away. e 


Ote, it was held by all the Court inter Thar eradica- 
\ ting of white thorns is waſt; But ſarcidendo & vendendo is no 
waſt, unleſs it be laid, that they grew in paſture for defence ot Car- 
cle, and were of che greatneſs of Timber. 

. Param 


F 


K 
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Paramor verſus Chapman, paſch. 3 Jac, rot. 1036 


Eplevin : The Defendant avows upon the Statute Infra 
feodum & Dominium upon a ſtranger; The Plaintiff ſaith, 
Non tenuit generally without alledging Tenure de aliquo, And 
Traverlſeth the Tenure alledgedz And it was ruled to be ill, and 
fo2 that cauſe Repleader g warded. And it was held, that Te 


Plaintif might have all Pleas which he might have at the 


Common Law, beſivesPiCclaimer 5 Fox he might Traverſe the 
Tenure, 02 plead hors ae ſan fee: But he tannot plead Non tenute 


ww 


generally at the Common Law. | 
Osborn & Bradſhaw ve ſus Churchman. 


Cs and Bradſhaw were Sureties fo2 one Churchman fo: (17) 


the payment of money, and had counterbonds to ſave them 
harmleſs 3 the mony wasnot paid at the day,and the Sureties 
paid it 3 {nd afterwards Churchman became Bankrupt , and 
whether they were Creditozs within the Statute , was the 
Queſtion. And it was reſolved, that they were; And in this 
Caſe, in an Alliſe betwixt the Creditoꝛs and the Son of Church- 
man, Jt was found, that the Father by Indenture in confde- 
ration of love which he bare to his Son; and koꝛz natural af- 
fectton unto him, bargained andCſold, gave, granted and confir- 


| (16) 


med that Land unto him and his peirs; This Died was in- 


rolled: The Queſtion was, whether this Land ſhould paſs 3 


and it was held, it ſhould not, unleſs money had been payed, oz 


tate were executed; Foz the Uſe ſhall not paſs : But becauſe the 
= was then in polieſſton, it was held to enure by wap of con: 
rmation. | 


Nowel verſus Dier, Hill, 3. Jac. rot. $40. 


| A Ction fo2 wozds 3 The Defendant pleads quoad part of the 
wozds Non culp. quoad other part Juftifies, by reaſon of a 
Felony committed in the County of Somerſ. The Platrntiffſatth, 
de[njuria ſua propria, One Ven. fac. was awarded in the County 
of Berk. where the Action was bzought to try thele Idues, and 
found foz the Plaintiff, and Damages ſeverally given 3 And 
foꝛ the Aue miſtried the Plaintiff releaſed his Damages and 
Action: And had Judgement foz the other. 


Criſp werſus Game], Hill. 3 Jac. rot, 609. 


T was reſolved, That where in an Aſſumpfit, two tonſide⸗ 
rations be aillezged , the one god and ſufficient, and the 


other idle and vain 3 If tzat which is good be pꝛobed, it mare 
n 
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And although he fails in the pzoof of the other, it is not mate⸗ 
rial; Becauſe it was in vain to alledge it; and it is, as if it 


bad not bien alledged. 
Starling verſus Long, Mich. 3. Jac. rot. 131 % 


(20) Reſpaſs ſuper Caſum : The Writ was ad damnum 5 
1 The Count was ad damnum 60 l, After Uerdint this vart: 


| ance was ſhewn in arreſt of Judgement 3 Sed non Allocatur. But 


it was held; that he ſhould not have moze Damages than in the 
Writ 3 Wherefoze it was adjudged foz the Plaintif, Vid. Irin. 
3 Jac. rot. 18 12. betwixt Church and Finch the like exception ta- 


ken: And adjudged as here. 


Termino 


un 


8 


FFF 
Termino Michaelis, Anno quarto J Ac o Regis 
in Banco Regis. 
Note, That the firſt part of this Term was adjourned, vis. from 


Octabu Michaelis unto Menſe Michaeli propter peſtilentiam 3 and 
at Menſe Michaeli none of the Court ſate, uncill quarto die poſt. 


Wood verſus Smith. 


A Ction ſur Trover of dibers gods, (naming them particularly,) 

and converting of them 3 The defendant pleaded Not guil- 
ty, and found againſt} him, and Damages aſſeſſedto 40 l. And 
it was now moved in arreſt of Judgement 3 Firſt, that the Action 
is bꝛought, of dibers things by an Adminſkratoz, of gods of the 
Inteſtates found andconverted 3 And it appears that parcel of 
thoſe geods are things fixed to the Friehold, and as parcel there- 
of , fo2 which this Action lies not; and divers parcels of them 
are inſenſib[y alledged, and there be nat any ſuch won in La- 
tine oꝛ other wile foꝛ them; And the Damages being entire, 
there ought not to be any Judgement: Foꝛ the declaration is, 
that be was poſſeſſed de duobus Articulis, vocat. Poztal cum ſuſpen- 
ſis, vocat Þinges, & de uno molendino vocar. an Þand-mill, Er de 
unoplumbo vocat. a Lead, Et de una Alveola vocat. & Maſhing-fat, 
and loſt them, at. which things appear to be fired ro the houſe , 
and are as parcel thereof, and be not accountedas gods, ſo the 
Action lies not fa them; Foz the Poztal is a Do of the hauſe; 
and the pand⸗mill and the Lead (which is a bzewing Lead) 
and the Maſhing⸗fat (which is parcel of the Bzewing vetlels) 
are al waies fixed things, and go to the heir, and not to the Ex- 
ecutoz5 as 20 H. 7. is: Sed non Allocaturz Fo2 it is alledged 
in the declaration, that he was poſſeſſed of them, ut de boais 
propriis; And it may be that thoſe things were ſevered from the 
Friehold, and things lying by; and it ſhall be ſo intended, when 
the Plaintiff ſo declares : And the contrary appears not to the 
Court by any matter ſhewn unto them by the Defendants Plea. 
Secondly, foz that he declares de quatuor Ollis zreis, vocat. Bꝛals 
pots, where it ought to be Ollis abeniis, fo there is uot ſuch a 
woꝛd as ærüs: Sed non Alloeatur; Foz when it is added, vocar. 
Bꝛals⸗ pots, that is as much as to lap, Anglice Bzaſs-pots , 
which the Court knows , was intended, which although it be 
not in congruous Latine , oz in apt wozds foz it, yet it is god 
enough; And of ſuch nature were divers other things in the de⸗ 


tlaration; but they had all one anſwer. Thirdly, becauſe he 
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declares that he was poſſeſſed de uno Spadone, una equa pretii 52 8. 
4 d. So there is not any pꝛite at all fo: the gelding 3 And foz 
that cauſe Popham and Yelverton held the declaration to be ill: 
Fo to every thing there out to be added the value, ik it be a 
dead thing, and the pꝛite il it be alive 3 And fozaſmurh as this 
wanted thereof, they held it to be vicious. But Williams, Tan- 
field and Fenner e contra; foz they ſaid, it was not of neceſſity , 
eſpertally where the thing is not demanded, but Damages foz 
it. And therefoze Williams cited the Kegiſter, fol. 37. that ſuch 
exception at the Common Law was not material: But they 
held, that at the moſt it was but default of Fozm, which is aided 
by the Statute of 18 Eliz. But the other Juſtices denied it, and 
ſaid, it was ſubſtance and not fozm only: Put afterwards up- 
on viewing the Roll in Court, although the Recoꝛd of Nis 
prius was lo, yet the Roll is de uno Spadone & una equa pretii5 3 5. 
4d. So the peice extends to both: Wheretoze they all held it to 
be god enough. Wherefqze they awarded that the Recozd of Niſi 
prius ſhould be amended accozding to the Roll; and it was ad⸗ 
judged foꝛ the Plaintiff, Note, there was a pꝛeſident cited, Trin. 
23 Eliz. rot. 7 23, That foꝛ wanting vi & armis in Treſpaſs,it was 
reſolved to be but koꝛm and not ſubſtance 3 and aided by 18 Eliz. 


Marbam verſus Peſcod, Tun. 1 Jac. rot. 838. in C. B. 


Rror of a Judgement in the Kings Bench, is an Action up⸗ 
Eon the Caſe, where the Plaintiff declared, Whereas he was 
bonus & honeſtus, &c, That the Defendant falſo & malicioſe 
pꝛotured him at ſuch a Seflions ofthe Peace befoze ſuch Juſtices 


ok the Peace to be indicedof Felony, foz the Gealingof a piece 


of timber from the Plaintiff, Et ea occafione capi, & apud Nor- 
wich to be impꝛiſoned untill coram J. B. & A. S. Juſticiarriis pacis 
& ad audiendum , &c. legitime acquieratus fuit: ad damnum, &c. 
The Defendant pleads, that he was polſefſed of a piece ok tim- 
ber, which was Felontouſly ſtoln from him by perſons unknown, 
which was found in the Plaintiffs poſſeſſion ; Mhereok be 
complaining to Serjeant Haughton being. Jultice of Peace , 
who examining the Plaintiff, and finding cauſe of ſuſpicion in 
him that he had ſtoln it, committed the Plarntiff to pꝛilon, and 
bound the Defendant in a Kecognuſance to pzoſecute againſt the 
Plaintiff 3 Foz which cauſes he exhibited a Bill of Endiament 
thereof , and the Plaintiff was Endiced 3 which is the lame 
conſpiracy : The Plaintiff replies, de injuria ſua propria abſque 


tali cauſaz and Jfſue joyned thereupon, and found foz the Plaintiff, 


and Judgement accozdingly 3 And now Erroz bzought thereof, 
The firſt Erroꝛ alligned was, koꝛ that the Oziginal Writ and 
declaration baries 3 and in truth, there was one Oꝛiginal Writ 
which was certified upon this Writ of Erroz, which varied 
from the declaration certified; But the Plaintiff had bzought 


anQ- 
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another Writ, and did not declare upon the firſt, but declared 
upon the ſecond Mrit, which agreed with the declaration; 
which Writ was not certified : Taherefoze the Defendant in 
the Writ of Erroꝛ alledged Diminution, and had a Cerciorare, 
whereby it was certified; which was held good enough by all the 
Court. A ſecond Erroz aſſigned was, becauſe the Plea in 
Barr is ill, and no Barr to the Action, and ſo the Jſue joyn⸗ 


ed is not material, and then the Judgement thereupon is Er- 


roneous : Sed non Allocarur 3 Foz the Plea in Barr is god, 
fo2 it is à god Juſtiſitation of his dealing, ik it were true, as 
8 Hen. 4. 6. & 31 Eliz. betwixt Knight and Jerome in the Rings 
Bench, it was held, that ſuch a Juſtification was god. Af 
third Erroꝛ which was not alligned, upon Retoꝛd, but ore tenus, 
that the declaration was not god, was, becauſe it 1s, that he 
was legitime acquietatus, ànd doth not (ay, Inde nec de Felonia præ- 
dicta 3 So aàs it doth not appear whereof he was acquitted: And 
conſptracylies not, unleſs he thews that he was-lawfully ac- 
guitted of the Felony afozeſatd 2 And therefoze Fitz. N. B. 114. 
and the pzeſtdents in the book of Entries are, Quod legitimo mo- 
do inde acquietatus exiſtet: Sed non Allocatur; Fo02 true it is, 
ſoit ought to be tn conſpiracy, as-all the Court agried: But 
this Action being but an Action upon the Cale, and koꝛ that he 
ſalſo & malitioſe pꝛotured him to be Endicted, and cauſed his 
name to be called in queſtion, and pꝛotured him to be impꝛiſoned, 
and fo2 that he had done it falſo 8: malitioſe 3 foꝛ this cauſe the 
Action was bzought. And Tanfield ſaid, he well knew this 
difference to be ſo agreed in the Caſe of Kinght and Jerome in 


this Court after long debate and adviſement 3 Mherekoze the 


Judgement was affirmed, Richardſon was vf counſel witb 
the Plaintiff in the Writ of Erro2; and J of - counſel with the 
Defendant 3 and he ſeveral dayes earneſtly urged to have the 
Judgement reverſed foꝛ this laſt Erroz, But it was adjudged, 
ut ſupra. | SPOUT A 3 Tel 


Chriſtopher Gewen verſus Samuel Roll, and Anne Fund 
his Wife Executrix of William Noble, 728 1 
Hill. 3 Jac. rot. 87. 
N yer 5 


I NEbt: Upon an Obligation of a 1000 marks made to the 

Plaintiff and one Thomas. Gewen 20 Eliz. TheDefendant 
pleads, that the ſaid William the Teſtatoꝛ was bound to the laid 
Thomas Gewen 22 Eliz. in à 'Statute' Staple of 2000 l. And 
ſhe ws, that the defeaſance thereof was, 'Whereas he had cove- 
nanted ta aſſure the Barton ot Broddrige to the uſe of himſelf fo 


his life, and after to the uſe ol the Plaintiff and his wifein Taile, . 


remainder to the right Þeirs of William Noble; And that he 
would not charge the lat Barton with Eltates that ſhould en⸗ 
dure longer then his own like; 2 if he perkoꝛmed the _— 
| 2 enan 
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venant, the Statute to be void, at. And ſhews the bꝛeach of the 
covenant, by an allurance of the ſaid Land to George Noble his 
Sen in Tail; So the Statute being the condition bꝛoken is in 
fozce, and avers, quod non habent, nec die Impetrationis bill x præ- 
dictæ habuerunt bona quz ſuere teſtatotis tempore mortis ſux in ma- 
nibus ſvis adminiſtrand. præ terquam ad ſatisfaciendum the ſaid Ste: 
tute The Plaintitf replies, and ſhews the Statute of 27 Eliz. 
of fraudulent conveyances, and that the firſt Indenture and de⸗ 
feaſance was in tonſideration of money; And that after the ton⸗ 


vepante to George Noble, he made an aſſurance ta the uſe ofhim- 


ſelf fo2 life, and after to the uſe of the Plaintitf and his wife, at⸗ 
toꝛding to the firſt Indenture; And that the conveyance to 
George Noble was to dekraud him, and ſo void; and had not any 
continuance after the death of William Noble againſt him; And 
thereupon the Defendant demurred. And being argued at the 
Barr upon the matter of the replication, all the Court reſolved; 
that the matter ſhewn therein doth not avoid the beach of the 
Statute: Foz although that eſtate is vendible by the Statute 
of 27 Eliz. yet it is charged to continue longer then his life in the 
limitation, and therefoze is a bꝛeach of the covenant, ſo the Sta⸗ 
tute is foꝛfeited. Then it was moved that the Barr is ill; Firſt, 
becauſe he pleads that he had not gods the day of the Bill which 
were the Teſtatoꝛs tempore mortis ſuæ; which is not god, becaule 
he may have goods liable to Debts, although they were not the 
Tellatozs geods, tempore mortis ſuæ: As if he had Lands de bi⸗ 
led to be ſolo foꝛ the payment of his Debts, which are lold; The 
money reteived is Allets, yet they were not bona Teſtatoris; Sg 
it is, where goods are taken from the Teſtatoꝛ by Treſpaſs, and 
Damages are xecovered,, they he Allets in their hands. And la 
is the book 7 Hen. 4. 39. Ando that opinion was Williams. But 
all the Court beſides held the Contrary in this point; F 02 tye 
Barr is god to a Common intent, and it ſhall not be conceibed 
that they had ſuch Allets, being ſpecial Aſſets, unleſs it were 
ſpecially ſhewn : and denyed the bok to be Law in that point; 
And they laid, that all the pꝛeſidents are in this manner, as it 
is here quoad that point, and Kemp and all the Clerks atfirmed 
as much; 7 Hen. 7. 7. 3 Hen. 7. 8. 6 Hen. 7. 7. 5 Hen. J. 14. 
A (econd exception to the Barr was, becauſe he pꝛetends that he 
bad not, Nec die Impetrationis billæ habuit bona teſtatoris, &c. and 
doth not lay nec unquam poſtea, which ought to be alledged by the 
rule of all the books 3 Foz it may be that de had, after the Bill 
which might charge him. And it was held by all the Court to 
be an incurable fault; Foz all bos and pꝛeſidents direc, that 
the pleading ought ta be ſo, and it is not aided; unleſs it be 
found by verdig that be had Allets the day of the Plea pleaded 3 
Then that aids the fault in the Barr, and makes it not mate: 
rial; but it is not ſo upon Demurrer: And although the De- 
murrer be upon a replication, which is vicious; per fozaſmuch 

as 
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| as the Barr is ill; the declaration being good: And the Re- 


plication is only to avoid the Barr, which (as this Caſe is) 


nieds not be avoided, becauſe it is no Barr; And the Re- 
plication is not to intitle him to the Acton; They held, 
although the replication was ill therein, yet Judgement ſhould 
be given againſt the Defendant But where the Replication is, 
to intitle himſelf to the Action, and by the Plaintiffs own ſhew⸗ 
ing in the Replication: he hath not any cauſe of Action, there 
Judgement ſhall be againſt the Plaintiff, although the Barr be 
ill. As in debt upon an obligation; where the condition is toper- 
fozm covenants, and the Defendant pleads perfozmance, but 
pleads ill; And the Plaintiff replies, and ſhews a bꝛeach which 
appears to be nobzeach : The Defendant Demurrs,Judgement 
ſhall be againſt the Plaintiif3 Fo2 the Court ſhall not intend 
any other bzeach oz cauſe of Action then he himſelf hath ſhown, 
which is not any; Wherefoze Judgement lhall be againlt him, 
And in this Cale after divers motions, it was adjudged fo2 
the Plaintiff, Vid. Co. 3. fol. 1 


HaArker and his wife bzought a Writ of Erroz to Reverſe 
Jan Endictment upon the Statuteof 5 Eliz. of Perjurp, and 
Dutlawzy thereupon : And the Erroꝛ aligned was; becauſe the 
Endictment recites the Statute of 5 Eliz. andmiſrecites it in 
hoc; That the Statute is, Quod quilibet attinctus de tali offenſa ſhall 
lole and fozfeit 20 l. The recital is, Quod quiliber ateinRus, &c. 
admitteret & forisfzcerer 201, So it is Admitteret pro Amitteret, 
which is not ſenſible, noꝛ agreeable with the Statute: And al⸗ 
though it was laid, That theſe woꝛds are Quaſi Synonyma & 
de eodem ſenſu, and the one being well recited is ſuffictent3 yet 


becauſe they be both in the Statute, and the one is miſrerited , 


It is ill, and there is not any ſuch Statute recited : Where 
foze fo2 this cauſe, without hearing any of the other exceptions 
which were offered, becauſe this fault was manifelt; The En- 
diument was diſcharged, and the Outlawzy reverſed, 


Lady Waterhouſe verſus Bawde, Hill. 3 Jac. rot. 663. 


C:ion upon the Caſe ; And declares, Whereas by the Sta- 
tute 45 Ed. 3. cap. 3. Tythes ought not to be payed foz 
groſs trees; and by the Statute 32 H. 8. cap. 7. None ought to 
be ſued foz Tythes of groſs tries 3 that ſhe had cut down ſuch 
timber trees being above the growth of 20 pears, and that the 
Delendant as Parſonſued her foz Tythes of them againſt the 
laid Statute, Upon this Declaration, it was demurred; Foꝛit 
was moved, when à Statute p2ohibits ſuing, and gibes no lpe · 
cal penalty: There action upon the tale lies not foz doing a th 
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againſt the pꝛohibition of a Statute; As where a man di⸗ 
ſtrains extra feodum, 92 in the high way, at. But all the Court 
held, that the Anion lies not; Foz none ſhall be puniſhed foz 
ſuing in the Spiritual Court foꝛ any matter which is pꝛoperly 
bemandable there, although peradventure he hath not any cauſe 
of Action 3 But ik he ſues in the Spiritual Court foz matter 
which appears by his libell is not ſuable there, noz the laid 
Court hath gny Jurisdictton thereof , but the Common Law 
hath Jurisdiction , there Action upon the Cale lieth; Fozit is 
a ſuit foꝛ vexation, and ſ&ks to take away the Jurtsdiction of 
the Courts of the Common Law: But if theſuit be there foꝛ a 
thing demandable and recoverable there, by any thing which 
appears by the libell, and by the Defendants Plea, oz by any - 
collateral matter he 1s barrable there, no Actton upon the Caſe 
lieth 3 And here although the Statute be, that none ſhall be 
compellable to pay Tythes of groſs Tres, yet it is lawful foz 
the Parſon to draw it in Queſtion in the Spiritual Court, whe- 
ther they were groſs Tries o2 not. And they held, that where a 
Statute pꝛohibits a thing and adds no penalty; True it is, that 
an Action lies foꝛ doing againſt the pꝛohibition of that Statute: 
But that ought to be by an Action bꝛought tam pro Rege quam 
pro ſeipſo; Becauſein ſuth Cale the King is to have a fine: And 
fo2 that, this Action is bzought only by the party, and not tam 
pro Rege quam pro ſeipſo : Therefoze they all held, although other- 
wiſe an Action might lie, yet foz this cauſe it was not well 
bzought ; Wherefoze it was adjudged foz the Defendant. 


Marler verſus Ayliffe & Eylett. 


T*Reſpaſs 3 Foz taking of a Gun and Dagger from him: One 
1 ofthe Defendants juſtifies, becauſe the Plaintiff aſſault- 
ed i. S. with them; And in pzelervation of the peace, and foz (afe- 
guard of the lite of 1. S. he took them from the Plaintiff 3 And ſo 
Juſtißes: The other pleads Non culp. The Plaintiff replies 
againſt him who Juſtified, De ſo» Tort Demeaſs 3 And this Jiiue 
was found foꝛ the Defendant : And the ſame Jury found againſt 
him who pleaded Not guilty , that he was guilty, and aticefſed 
Damages and colts. And it was now moved in Arreſt of 
Judgement, That in regard the {ion was bzought againſt 
bath Defendants joyntly, and the Juſtification is found toz the 
one, the other cannot be guilty 3 And ſo no Judgement ought to 
be again} him, notwithltanding this Uervict :: But notwith- 
ſtanding this Exception the Plaintiff had Judgement; Foz in 
that be is found guilty, and cannot take advantage of the 
Juſttſication, the Acton well lies; Foz it ſhall be intended, 
that he trok it at another time without cauſe; But if the one 
defendant Juftifies by the gift of the gods, ſo as he deſtropes the 
Plaintiffs title, and ſhews that hecould not have cauſe of 5 
3 whit 
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which is found accozdingly fo2 that Defendant, although the 
other Defendant be found guilty , yet no Judgement ſhall be 
againſt him; becauſe it appears to the Court he had not any 
cauſe of Action: Wherefoze it was adjudged fo2 the Plaintiff. 


Boſtock werſus Snell. 


EA was bzought in the Exchequer Chamber of a Judge- 
ment in this Court in Debt foꝛ Rent; which (and all other 


Ullrits of:Erroz depending there) were diſcontinued by the not 


coming of the Juſtices, the Term being adjourned propter peſti- 
lentiam in Londonʒ And the adjournment did not extend unto them: 
Now a new wꝛit of Erroꝛ, Quod coram vobis reſidet, was bꝛought; 
And fozaſmuch as this Writ was brought after the Statute 
of 3 Jac. to (tay Execution in Debt; It was pꝛa ped, that actoꝛd⸗ 
ing to the laid Statute be might have execution , o2 that the 
party ſhould put in Sureties to pay the Condemnation: But up- 
on conſideration of the Statute, all the Juſtices held, that it was 


out of the Statute 3 Betaule it is not an ODꝛiginal TUrit of Er: 


roz, but it is in lieu of a foꝛmer Writ upon which the Recozd 
was removed befoze the Statute: And it being diſcontinued, 
not thꝛough default of the party, it is not reaſon he ſhould be pꝛe⸗ 
judited thereby. UWherefoze. it was reſolved, that this caſe was 


A $48 7 50 9 L 141. 9 3 5 | | 4 
Sir Chriſtopher Hill iard verſus Redner. 
N 1000 nenn xi: v1 þ 0 , 


Ci r Chriſtop.: Hilliard Executoz of Sir Chriſtop. Hilliard, bzought 
Debt againſt Kedneras Son andÞetr of Redner, and recover- 
ed by Default in the common Bench: Erro2 being bꝛought, was 
alligned; becauſe there wanted a Marrant of Attoꝛney fo2 the 
Þlainriff 3 And the Wrrant of Attozney was certified in this 


8) 


(9) 


manner, yt.:Chriſtoph Hilliard miles po. lo. ſuo fu. attornatum 


ſuum verſus Joh. Redneri t) And it was moved „that this was 
not any ſufficient Warrant of Attozney3 Betauſe he is not na⸗ 
med Exetutoꝛ, at. But it was held, that it was well a mendable; 


And it ſhould be intended to be in this Action; 'becauſe there ts 


not any other Action depending :./Wheref62e it was awarded to 
be amended and the Judgement was affirmed. 27791 
e , 494 an bine 2173 490-0066 ie { 
Osbourn verſus Rider, Hill. 3. Jac. rot. 
1 43413 2600 nin 5:54 Ie Of 741.2 | 5 
Eg firmz was bꝛought upon a Leaſe made 1 Jan. 3 Jac. 
Habendum a dato Indenturæ prædict. And the ETjeament was 
the lame day. After Uerdic fog the Plaintiff, it was moved in 
Arreſt of Judgement, that this Leaſe being made, Habendum a 
dato Indenturz prædictæ, is as much as to ſay, from the day of 
the date; as it is held in Cleytons Caſe, Co. 5. fol. 1. Then the 


Ejec- 
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(11) 


(12) 


Ejectment being the ſame dap, it is ill alledged: But all the 
Court reſolved, that the date is the time of the delivery, and it 
differs from the time oz day of the date: Wherefoze the Ejec- 
ment alledged poſtea the ſame dap, is god enough. And it was 
adjudged fo2 the Plaintiff. 


Williams verſus Cutteris, Paſch. 43 Eliz. rot. 8 8. 
CL fac. againſt an Exetutoꝛ, Quare Executionem babere non 
; Idebet, upon a Judgement in Debt againſt the Tellatoz : The 
Defendant pleaded, that the Plaintiff ſued Execution againſ} 
the Teſtatoz by Capias ad ſatisfaciendum, and hab his body in Ex- 
etution, who died in pziſon 3 And demand Judgement Si Actio, &cc. 
And it was thereupon demurred; Becauſe this Execution is not 
any ſatis fad ion: And it was pꝛaped inaſmuch as he did not 
plead, that ſatisfaction was giben,therefoze Execution might be 
awarded. Fut Tanfield and Yelverton,czteris juſticiariis abſentibus, 
held, that the Bar was god: Foz when the avout the party is 
taken in Execution , although it be not in it (elf any ſatisfaci- 
on, pet as to him, there cannot be any other Execution: But 
if two had bien condemned, al p the one of them dies in Ex⸗ 
ecution, that is not any diſcharge foz the dther, becauſe the Ex: 
etution is agaihfi both; and it is not ſatistattion until the ton · 


demnation be ſatisfied; Bet when Exerutton is againſt one only, 


the Judgement being againſt one only: When he dies 3 no 
other Execution tan de againſt his gods oz Lands, then 
was in his like time 3 Wherefoze they held the Bar to be god. 
But becauſe it was a new tale, and had not foꝛmerly bien ad⸗ 
judged, they would be adbiled. Er Adjournatur Vid. Poſtea. 


Lady Lane verſus Pledall. 


Ebt upon an obligation which was ſet fozth to be made 15 
Nov. 25 Eliz. The Defendant pleaded Non eſt factum; The 
Jury found a ſpecial Merdict, viz. That it was dated 15 Nov. 
23, Eliz. but was not ſealed oꝛ belibered until the 18 Nov. 46 


Eliz, Ec (i ſuper totam materiam. the Court ſhall adjudge it oe 


the Plaintiff, they find foz the Plaintiff, Et fi, &c. And it being 
bereupon moved, all the Court without anp difficulty reſolved, 
that this Uerdict is found foz the Plaintiff: Foz the Jſſue be- 
ing generally Non eſt faddum, it appears to be his died. But 
peradventure by ſpecial pleading he might have helped himſelf: 


Wherefize it was adjudged fo2 the Plaintiff,” Vid. Co. 2, fol, 4. 


Goddards Cafe, 
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Hawkes verſus Brayfield. 


JRohibition : To ſtay ſuite foz Tythes, and ſurmiſeth that the (13) 
Loꝛd Shandois was ſeiſed in Fe of a capital Wefſuage and 
Demeaſn Lands thereto appertaining in the Parilh of D. and 
that he agreed with the Defendant being Parſon of D. in confide- 
ration of 10 l. tobe Annually payed by the Lozd Shandois tothe 
Defendant during their joynt lives and his continuing Parſon , 
in ſatisfaction of all Tythes growing upon the laid Lands, that 
he, his Fearmers and Tenants of the ſaid Lands ſhould be diſ- 
charged from the payment of Tythes of thoſe Lands; and ſhould 
retain the Lands without payment of any other Tythes: And 
thews that the Lo2d Shandois payed the 10 l. annually accozd- 
ing to that agreement; And that he is Fearmoz of that Land to 
the Lo2d Shandoiszand that the Defendant notwithſtanding this 
agreement, ſued him fo2 Tythes: And upon this Declaration 
made, and a motion thereupon „ without any argument; The 
Court held, that it is not a ſufficient lurmile to maintain a pꝛo⸗ 
hibition: Foꝛ an agriement to be diſcharged from Tythes, may 
be fo2 a year by p-re/, and ſhall be good ; But to have ſuth an A⸗ 
greement during the Parſons life, oz foz years, cannotbe with- 
out Died. And although it were objected , That this agre⸗ 
ment being in way of Contract, by Reteiner, is not any Leaſe 
of them, but only a contract, (Which may be foz many yeats 
bp way of diſcharge ta the party bimſelf who ought to pay 
them, by retaining them without payment, as well many 
years as one year ) pet the Court held, That it could not be, 
becauſe the Law will permit it foz a year 5 Jt being quaſi by 
way of ſale : But foꝛ many years, (which found in nature of a 
1 caſe ) it cannot be. And Tanfield ſaid, That ſuch a ſurmiſe 
was in a Caſe betwixt Nelſon and Pretiman, to be diſcharged foz 
years, and ruled to be void; a multo fortiori , To be diſcharged 
during the Parſons life: And ſuch a Caſe was ruled betwixt 
Rolls and Rolls. Wherefoze without further argument it was 
adjudged foz the Dekendant, and conſultation was awarded. 


. ² QA ˙¹ m ̃ ⁰ͤ ee eat n n hs ̃˙—5 ! A e 


Normanvile verſus Pope, Hill. 3. Jac. rot, 


Ebt : Upon a Bill obligatoy of 401, to be payed within ten (14) 

| Jbayes after, John Lepron went by 5 dayes undivided from | 
London to York. and returned from York to London; Andalledges 
in facto, That 18 May, 3. Jac. he went from London to York, 
and by five days undivided:went from York to London,andfrom 
London to York 3 And that the Defendant licet ſæpius requifitus, 
&c. had not payed the 4c l. &c. The Defendant pleaded, that 
Lepton did not go by five days immediately from London to York; 
and return from York to London, prout, &c. And Jfſue being 


theres 
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(15) 


(15) 


thereupon, and a Ven. fac. awarded krom the Parilh of Bowe, 
in wardade Cheap in London, where the Bill was alledged to be 
made; and found foz the Plaintiff : It was now moved in arreſt 
of Judgement; Firſt that this Bill is not payable , but at ten 
dayes after notice of his going and returning, ac. And here 
there is not any notice alledged to be given of Þis going and re⸗ 
turning: And licet ſæpius requiſitus will notſerve, Secondly, be- 
cauſe the Ven. fac ought to have bien of London and York : and 
not of the one only. And foꝛ that both couldnot joyn, Jt ought at 
leaſtwile to have bien of London generally, ſo de corpore comitat. 
and not of the Pariſh only where the Bond was made: Alſo 
Popham ſaid, the Bar was not god, noꝛ the Jflue well joyned: 
Fo2 be ought to have taken Jflue upon one of the dayes only, at 
his peril, and not to habe thewn the journey by every pay in the 
Ifſue : Wherefoze fo2 theſe cauſes they would adviſe, Et ad- 
journatur. Vid. Reſiduum poſtea. | 


Vaughan verſus Loriman and others. 


T—"Rror bꝛought of a Judgement in the Common Benth in Faux 

Judgement given in Wibrgn ſuper Wye, where an Afliſe was 
bzought againſt five of 100 Acres of Land; And thzie of the 
Defendants were found Non Tenants, and acquittedof the DiC- 
ſeiſin 3 {nd two were found Difleiſozs quoad thzte Acres; And 
fo2 the reftdue, the Uerdic was found foꝛ the two Defendants 5 
and yet the Uerdic entred foz 100 Acres , and Judgement given 
attoꝛdingly: And foꝛ this cauſe Faux Judgement was bꝛought and 
averred by the Statute of 1 Ed. 3. 4, That the Uerdict in a 
Bae Court was entred in another manner then it was given 
by the Jurozs 3 and thereupon the Defendant in tbe Mrit of 
falſe Judgement demurred, and adjudged againſt him: And cf 
this Judgement, Writ of Erroꝛ was bzought, and the Erro2 aſ- 
ſigned, becauſe the tive Defendants ſued the Writ of Faux 
Judgement, where thi of them were acquitted and had not any 
loſs: Wherefoze they ought not to have joyned in that Uri, 
but it ought to have been bzought by the two only. So the Judges 
ment being given foꝛ them all, was erroneous. And it was cio 
to be a manifeſt Erroʒ And the Judgement was therefoze rever⸗ 
ſed, and reſtitution awarded unto him of the 100 Acres. 


Sir William Read verſus Thomas Potter, &c. Trin. 3 Jac, for. 


Rror of a Judgement in the Common Bench by Sir Willi⸗ 
am Read, ga inſt Thomas Potter and his Wife, Exetutrix of 
Sir Jobn Rivers 3 foz that they bzought Debt upon an Obligation 
of 500 l. againſt the Defendant, as Adminiftrato? of Dame 
Greſham, Executrix of Sir Thomas Greſham 3 And declared up⸗ 
on an Obligation made by Sir Thomas Greſham to the ſaid 


Sir 


— 
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Sir John Rivers, 1 Febr. 29 Eliz. And that Sir Thomas Greſham 
died 2 x. Eu. and ſhewed that by an As of Parliament, 16 Jan. 
. Elu Ft was enacted inter alia fog the payment of his Debts; 
that. Dame Graſbzm ſhould have all his Lands, beſides certain 
Ram im the County al Suſſex, which thould be tu Sir Henry 
New; hig heir: Andi that Sir Henry Nevil ſhould be diſchar- 
ged of al hies Debrs; And that the ſaid Anne Greſham one- 
recur cum te poutdere t anete ſolutionis debitorum dicti Thom 
prout per actutm piædictum plenius apparer,- Unde Actio, &c. The 
Defendant pirabed, that in the ſaid Statute it is pꝛobided : If 
cht did not pin the Debts of Sir Thomas Greſham befoze Paſch. 
1583. that ſueh Commiſſioners named in the Statute might ſell 
the Lande Sir Them Greſnam, and pay his Debts: And 


that all ſumm af money which ſhould be raifed by the ſale- of 


bis Lands and Cloe, and all the Gods and Chattles-of the 
laid Sir Thoma Greſham, and all his Debts which ſhould be re- 
ceived ozmight be-received; (hould-bo Atfets in their hands; gc. 
And pleadaz that he had not any thing/inhis hands of any ſumm 
levied of the Lands, gt. toſatisſie that Debt: Uhe Pla intiff re⸗ 
plies, that the Dełondant the day ol the Mit had in his hands 
divers lumms of money, coming of 8he-(ale:of-hþis Lands and 
Mcd, änddibers goods and CToareles and Debts, Quorum ali- 
qua fuerint præiicti Thom Greſhanxat the time of his death, 8 
alia quæꝶ fnerigr_recepta vel recipi patusrunt hy the (aid Anne, 
ſufficientitoſatisfic thats a2. Andthereupon they were at Aſſue, 
and the Uerdic found-fo2 the Plaintiff, that the Defendant 
had at the dap of the HMrit purcyaſed, Diverſa bona & Catal- 
ha; & debitz, quotum aliqua fuerunt pædicti Thom, Greſham tem- 
pore mortis ſuæ, & alia quæ tempoie actus pradifhi fuer: recepta aut 
recipi potuerunt; ſuffitient to ſatisfie that Debt t And it was 
tbereupon adjudged foz the Plaintiff. The firſt Erroꝛ alligned 
was, foz-that this Action is bzought and grounded upon a Sta⸗ 
tute made at the Parliament 23 Eliz, and there was not any 
ſuch Parliament, but a Seſſions of Parliament begun 14 Eliz. 
And the Defendant in the Writ of Erxoz thereto pleaded, that 
the Plaintiff ought to be received to aſſign it foz Erroz; Be⸗ 
cauſe he himſelf in his Bar ſaith, that by theſame Aa it is fur- 


ther p2ovided, at. So by this plea he þath confetſed, that there 


is ſuch an Ad. And it was thereupon demurred, and all the 
Court held, that it was admitted by the Plea, and therefoze 
thall not be alligned foꝛ Erroꝛ: Drherwile it had been a plain 
miſpleading of the Ac, Vid. prim. Mar. Dyer 94 & 203 · Plow. 79. 
in Patriges Caſe, A ſecond Erro2 aſſigned was, becauſe the 


Plaintiff faunded his Action upon the Statute, and recites on. 


ly ſuch part thereof, whereby be would charge the Defendant 
generally, whether he hath Aiſets os ot: And it appears by the 


other part of the Ac pleaded by the Defendant, That he is not 


chargeable, unleſs he hath Ailets of tye money regcived upon the 
| h T 2 ſale 


lis 
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1ale of toe Land oz Ucods, o Debts of Sir Thomas Gre ſhaw 3 


So the Stutute is not fully recited by the Plaintiff: Sed non 
Allocatur 5 Fo02 the Plaintiff reciting what made foz his ad- 
vantage, tye Defendant map plead of the Refibue if he. will, 
Thirdip, Foz that the Plaintiff by his declaration and ro- 
tital ot rhe Statute chargeth the Defendant as Adminiſtra⸗ 
to2 of Sir 1 homas Greſham generally, whether be hath Al⸗ 
ſets oz not; and by his replication chargeth the Defendant, 
foz that he hath Auets of the Scds and Debts left unto 
Dame Greſham : So he chargeth in [petial manner, which is 
a departure from the declaration 3 Sed non Allocarur 3 Be- 
cauſe he is charged as Adminifiratoz in the Detinet in the 
Declaration , and that part of the Statute which is re- 
cited in the declaration , and that part which is recited in the 
Karr: are to charge him only as Adminiſtratoz; So it is 
ali one in {ubGance ; Wherefoze it is well enough: perſuant, 
Fourtylp, that the replication doth not charge him attoꝛdbing to 
the Statute 5 Foz the Statute is, Quod bona & Catalla vel de- 
bita quæ fuer. Thom. Greſham tempore mortis ſux, aut fibi ſol- 
venda, & quæ recepta fuerunt, aut recipi potuerunt, reputabuntur 
pro Alſeis in manibus Annæ Greſham . & Executorum vel Aami- 
niſtratorum ſuorum; And the replitation is, That the Defen- 
dant babuit die Brevis, &c, diverſa bona & Caralla & debita 
(not naming what ) Quorum aliqua fuer. prædict. Thom. Greſham 
tempore moitis ſuæ, ( {0 ſhews but ſome of them to be Sir 
Thomas Greſhims ) Et alia quæ tempore actus fuerunt eid. Thom. 
ſolvend. & alia quæ tempore actus prædict. fuer. recepta, aut recipi 
potuerunt; wherebp the Debts which were ſolvend. only, with- 
out alledging that they were received oz could be received ( fox 
that comes in another diſtinct clauſe afterwards ) ſhould be 


Allets; which is againſt the Letter of the Statute, which is, 


that Debts which were cid. Thom. ſolvend. & quæ recept. fuer. 
02 recipi potuerunt, ſhould be Aſſets; and accozding to this re- 
plication is the Uerdic : So none of them is perſuant to the 
Statute ; And then this Uetdic being ill fo2 part of the Al⸗ 
ſets found, is void fo: all 3 Foz it doth not appear what they 
found to be Allets in certain , ſothe Judgement thereupon er- 
roneous. But this Exception was not well appꝛoved by the 
Court; But upon the firſt motion and reading of the Retoꝛd 
ober-ruled 3 Foz the Uerbic finding that be had Alſets : That 
ſufticeth whatſoever way he had them: And it ſhall be intended 
they found Allets generally, which is Allets accozding to Law. 
Fifthly , it was moved , That this obligation being only a 
counterbond to ſabe harmleſs from another Bond , (as 


appears by the condition-which is entred, ) and not foz a mier 


Debt, is not ſuch a Bond s is within the intent of the Statute : 

Sed non Allocatur; Fo2 the Statute extends to all Debts „ al- 

though it be not a Bond with a condition certain foz the Pay: 
men 


* 
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ment of money, but is ſo quodammodo; foz it is to ſave harm- 
lets from a Bond foꝛ the payment of money: Taherefoze rule was 
given, that Judgement ſhould be atfirmed. Jt was after: 
wards moved tothe Court, that the Ven. fac. was returned in 
the time of Muten Eliz, and the Habeas corpor. juratorum was 
fummoned incuria noſtra, whereas it ought to have bien in caria 
nuper Reginz , fo there were not any ſummons in the Rings 
Court 3 which was a manifeſt Erroz: As it was reſolved in a 
Cale in this Court, betwixt Sir Francis Knowls and Beckinſhaw, 
being a Caſe in the Exchequer Chamber concerning the School 
of Berry: Wherefoze it was pꝛayed here, that Cerciorare might 
be awardedto certifie it; which was granted, ( Popham — 
re: But afterwards being moved koz ſtay thereof, Popham be- 
ing in Court, becauſe it was in the diſcretion of the Court to 
award it oz not, it being after a Nullo eſt Erratum pleaded, and 
in diſaffirmance of a Judgement 3 Therefore they all agred, 
that no Certiorate ſhould be awarded, but that a Superſedeas 
ſhould be made foz the ay of that which ifſued befoze : Mhere⸗ 
upon the Judgement was affirmed. 1155 


Catesby verſes The Biſhop of Peterborough and Baker, 
| | Trin. 4 IC. rot. 1828. : 


Alle Impedic : The Biſhop ſhews that one F. the laſt In- 

tumbent of the Plaintiffs was depzived, and 24 Febr. gave 
notice to the Plaintiff, and betaule he did not pzeſent within 
the fix moneths: he after the ſix moneths (viz.the 11 of Auguſt) 
collated the Defendant, who was inſtituted and inducedz_ The 
other Defendant being incumbent ; pleaded the Came Plea 3 
Whereupon it was demurred. The ſole Queſtion was, whe- 
ther the fix moneths ſhall be accounted by 28 dayes to everp 


moneth, oz by the half pear 3 Foz the Bithop collated after the ſix 


moneths accounting 28 dayes to à moneth only, but within 
the time of the half pear, And it was reſolved that the time 
ſhall be accounted by the half pear accozding to the Ralender , 
after the notice, and not after 28 dayes to ebery monethz 
Wherefoze it was adjudged foz the Plaintiff, 


Batt verſw Bradley, Trin. 4 Jac. rot. 113 1. 


Reſpaſs: Quare Averia ſua cepit apud Kymb. and chaſed 
them, t. The Defendant.Juſtifies in ſuch a cloſe fo: 
Damage Feſant 3 The Plaintiff ſhews, that the place where 
was another cloſe, gc. Whereupon the Defendant demurred, 


pꝛetending that the Plaintiff neber made any new aſſignment. 
But where the Writ is, Quare clauſum fregit, but the wg 
e 


(17) 


(18) 


— — 
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(20) 


held the contrary Wherefoze it was adjudgedfoz the Plaintiff, 


Broughtofi verſus Moote, Trin. 4 Jac. 959. 


Nformation ; lo not comitig to Church by fuch a time contra 
formam Statuti; fo: which he demanded the third part: And 
becauſe there are thz# Staͤtutes in this Cale, ond it doth not 
appear which, it was adjudgedM; And Coke ſaid; It was la 
adjudged upon an Inlamation ägainſt Talbot and others upon 


this ertepttn. N 


Brediman vr ar Bromley, Trin. 44 Eliz. rot. 8 8. 


ſſiſe: Fo2 à Rent charge deviſed unto him fo life 3- where- 
\\of. he hab Seifin by the hands of a Termer fo2 years; And 
whether this Seifin were fufftcient to maintain an Afﬀeſe was 
the Queſtion 2 And held by äll the Jultites, that it was not a 


— ſufficient Svilin,” Foꝛit is a payment only, and not a Seiffn 3 


(21) 


Fo: a Leier fo2 years cannot bind oz charge the Friehold: And 
Coke Chief Jultice gave five ſeveral reaſons, that it could not 
be a Seilia to maintain an Auiſe. (1) Jn reſpec ofthe Jmbe- 
rillity of the Tflate wich the Lelite foz years bath, (2) Seilin 
is alwayes in the realty. (3) Leſſee foz years by his poſſeſſion 
may take Seiſin koꝛ him in reverfton 3 But hecannot give Sei⸗ 
{in;And Leue fo years, Baply;/oz Guardian; may take Seiſin, 
but they cannot give Seiſin. (4) Betaule it is remedileſs ; Foz 
Tenant foz years cannot make a Rent leck to be god which 
was not good, viz. to have remedy fo? it And reddicus ſiccus 
belozꝛe Seiſin is not Aulets. (5) Divers intonvenientes would 
enlue it it thould be a: Seilin but he did not ſhew what: UUhere⸗ 
foze it was adjudgeb fo2 the Defendant. 21 Hen. 6. 9. 2 Hen. 6. 
1. 8 Hen. 6. 16. 8 Aff. 16. 8 Ed. 3. 53. N. B. 179. 4 Hen. 7. 14. 
* 39 Hen. 6. 2. 33 Ed. 3. Verdict 47, 49 Ed. 3.8, 27 


Smith verſus Batten. 


Ovenant in London: Foznot repairing of edges, and foꝛ not 
1 of the Land in the county of Hartford. And upon 
Nihil dicit a Writ was awarded to the Sheriff of London, to 
enquire of the Damages: and the Damages was found, and the 
TUrit returned 3 And it was moved that the Writ Juued Erro⸗ 
neoully, becauſe it was not direued to the Sheriff of Harttord, 
where the Land lap, and where the Damages were pꝛoperly in- 
quirable; Sed non Allocarur : Berauſe the covenant is founded 
on aUWriting made in London, Wherefoze it adjubged accoꝛd⸗ 
ing. 
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Burton verſas Tokin. 


f 


was the day of the ſpeaking ) and foz many years befoze 

was a Jultice of Peace, That the DOefendant ſpake of him 

theſe woꝛds 3 You are a ſweet Juſtice , you ſent your war- 
rant for ] S. to be brought before you for ſuſpicion of Felonyʒ and af- 
terwards ſent J. D. unto him to give him warning thereof, that he 
might abſent himſelf : After Not guilty pleaded, and found foꝛ the 
Plaintiff 3 Jt was moved, that theſe woꝛds were not actionable : 
But all the Court held, that the Action well lay; foz it toucherh 
him in his office to give ſuch fecret warning, to cauſe him to ab- 
ſent himſelf, Wahereſoze it was adjudged fox the Plaintiff, 


T Illiams werſ. Cutteris, Quod vid. ante fol. 163. Was now mo- (2) 
ved again. And Popham, Williams and Tankield held, that 
the Plea is good: Foz when execution is awarded againſt one 
perſon only, and by a Capias ad ſatisfaciendum his body is taken 
in exetution, and is returned: Jt is an abſolute and perfect execu⸗ 
tion againſt him, and no other exetution tan be againſt him, his 
Lands, o2 gods : And although the Law ſaith, it is not any 
ſatisfaction in it ſelf 3: pet it is ſo high, that there cannot be any 
other execution 3: and when he dies, the execution is determined 
as to him, and there cannot be any other execution, of his gods 
o Lands: And not like to the Caſe where two are condemned, and 
the one is taken in execution and dies, yet exetution may be a⸗ 
gainſt the other: becauſe it is not any ſatisfaction, and pꝛocels 
1s not determined aga inſt the other, and the one is cheargeable 
as well as the other: But where the one only is in execution and 
dies, the Executoꝛ is diſcharged, and there tannot be any new 
execution. Yelverron doubteb thereof, becauſe it is clear, that 
his body is but as a pledge foꝛ his Debt, and is not any latis⸗ 
faction in it ſelk: Mheretoꝛe he (aid, It was not reaſonable that 
the party Plaintitt ſhould be depꝛibed of all his remedy by his 
death: But notwithſtanding it was adjudged for the Detendant- 
Vid. N. B. 246. 41 Aff. 15. 33 Hen. 6. 47. 3 Hen. 6. 7. 


k Ction foꝛ woꝛds: Whereas he is, andſuch a day (which (1) 
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Taylor verſus Perkins. 

Ction fo2 theſe wozds , Thou art Leprous Knave: Jt was 
A Demunted upon the declaration , becauſe the Defendant 
tonteibed an Action lay not fo? theſe woꝛds. But upon the firfi 
motion all the Court held, that the Action well lay: Foz they 
be as well Actionable, as if he had laid, Thou waſt layed of che 
Pox.: Wherefoze without argument it was adjudged fo2 the 
Plaintiff, 


Molineux verſus Chriſtopher Molineux, Hill. 2 Jac. rot. 360. 


JeRione firmæ: Of a Leaſe of Bridget Molineux apud Thorp, 

of an houſe and Lands in Thorp , Nec non de libera piſcatia 
intra rivulum de Trent, habendum fo2 thꝛꝭ pears, dt. Upon Not 
guilty pleaded, it was found by ſpectall Uerdin , That Sir 
Edward Molineux was ſeiſed of the laid Tenements and Piſcary 
in Fre, and held them in Socage, and made his Will in Mri⸗ 
ting, whereby he deviſed in this manner: I Z4ward Molinenx 
make my Will as concerning the diſpoſition and order of certain An- 
nuities or Rents tobe iſſuing out of certain my Lands and Tenements, 
as followeth: Whereas I have Lands in Thorp, &c. in the County of 
Nott.I will that my younger Children not married, viz. Ed.Thom.Chrif. 
&c. ſhall have ſuch ſeveral Annuites or Annual Rents as be expreſ- 
ſed in ſeveral Writings ſigned with my hand,; and ſealed with my 
ſeal, according to the true meaning of my ſaid Writings: And where- 
as my ſaid Lands are of greater value then the ſaid Annuities, I will, 
that if my Heir after my deceaſe truly pay the ſaid Annuities, that 
then my ſaid Heirs ſhall haye the order and diſpoſition of my 
Lands, as long as be ſhall perform my Will. And if my Heir do not 
perform my Will therein; then I will that my Executors and the 
Survivors of them, ſhall have the order and diſpoſition of my ſaid 
Lands to perform my Will; and my Son and Heir to have no med- 
ling therewith, becaufe he hath nor performed my Will. And if there 
be default in my ſaid Heir that my Will is not performed, and alſo 
in my Executors or the Survivors of them, that my Will is not per- 
formed: Then I will that all my ſaid Lands ſhall be to my younger 
Children during their: lives. And he conffituted John his Eldeſt 
Son, and the laid Edward and Thomas, and two others his Exe⸗ 
tutoꝛs, and dyed: The Jury find that he made a. Writing 
of the Grant of the Rent of 6 l. 13 8. 4 d. by the year ifſuing 
out of all his Lands to Chriſtoper Molineux fo? his Lite, with 
clauſe of difireſs , which was ſigned and ſealed by him; And 
that afterward John the Eldeſt Son pated it during bis Like, 
and had Jfſue Edward, and died; That Edward adured that 
Land to Bridget the Lefio2 foz her life, and that afterwards the 
Kent of 6 l. 13 8. 4 d mentioned to be granted to th: a 5 

a opher, 
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ſtopher was not paid at the Annunttation Anno 40 Eliz. by Edw. 
noꝛ at any time after by the laid Edw. noz by the Erecutozs of 
Sir Edw. M. no2 by any of them; And that Edw. the Son of 
John died; And Bridger entred and let to the Plaintiff, that 
Chriſtopher entred foꝛ nonpayment of the Rent, 4c. And if, ct. 
And it was argued at the Barr, and after divers arguments, 
the Court reſolved foꝛ the Plaintiff, Firſt, they held, that this 
Mill deviſing ſuch Rents, which are mentioned in ſuch Mri⸗ 
tings under his hand and ſeal,is a god deviſe in Mriting of the 
Rents themſelves: Fo2 it refers to the Writing, whatſoever it 
is, as ik it were ſpetially limited in that Mill, and it is a god 
deviſe unto them of the ſeberal Kent charges 3 And therefoze 
Tanfield reſembled it to the Caſe, where a man Deviſeth, that his 
Executoꝛs ſhall ſell his Lands: when the Exetutoꝛs afterwards 
ſell it, it is a good deviſe of the Land it ſelf by that Will, And 
upon this reaſon in Fairfax's Caſe in the Court of Mards, it was 
reſolved by the opinion of the Chief Juſtices and the Counſel of 


that Court; That where one makes a Deed of feoffement to di- 


vers uſes, and makes no Livery, and after by his Mill deviſeth 
that Land to ſuch perſons and in ſuch manner as he appointed 
by bis Died of feoffement : Jt was a god debiſe of the Land: 
But they all held, that a Mill cannot referr to wozds only, 
without Mriting, but it ought to be a Mill in Writing foz 
all; And therekoze there cannot be any averment to add any 
thing thereto by wozds de. hort, no2 to abzidge it by a condition 
added thereto by wozds. Secondly, they held, that theſe being 
Rent charges by the Mill, and the condition being to pay them 
attoꝛding to the intent of the Mritings; Jt was a Demand: 
Foz otherwiſe the eſtate would not be defeated (fog it is paya- 
ble in nature of a Rent, and not as a-collateral ſumm ) And 
therefoze it is demandable, as 14 Ed. 4. & 22 Hen. 6. Third 
ly, all the Juftices beſides Popham held, that this tondition ex⸗ 
tended to the heir of the heir of the debiloꝛ, and ſo to ebery heir 
| becauſe it is nomen collectivum, And he is to be tyed to the 
payment of the Rents during the lives of every of the Sonnes 
who by intendment might ſervivethe eldeſt Sonne; And there- 
foze by conſtruction of the TUilt , it ſhall be intended to ex- 
tend to ebery peir foz the payment. during their libes; But 
Popham doubted thereof, becauſe the wozds are, That his 
Sonne and Heir ſhould not have the medling 3 So it extends 
unto him only in wozds : And the intent thall not be ſtretched 
in a condition. Fourthly, it was reſolved- by all the Court, 
that although rhe ſaid lumms were not Rents out of the 
Lands, no2 payable by the heir without demand ( becauſe 
be was pꝛiby to the condition) yet Chriſtopher Molineux the 
younger Sonne had not any title, becauſe there ought to 
be default in the Þþcir , and alſo in the Executozs, befoze that 


the youngeſt Sonne could Enter; And there cannot be anp de⸗ 
— U ault 
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fault in the Executozs foz nonpayment , untill notice be gt- 
ven unto them of the nonpayment by the heir, whereof they 
cannot by any intendment have conuſance without expzeſs notice 
given, and that Iyes in the conulante of him who is to re- 
cefbe it: Mherekoze no notice being found to be given to 
the Executoz,. and that there was a default after, there is nat 
any | condition broken „ lo as the - younger bzother might 
enter to take advantage: Mherekoze his Entry is not con- 
geable. And it was thereupon reſembled to the Caſes, 8 Ed. 
4. 1. Where notice. dugbt to be given of an Arbitrement, 
although the obligie himſeli; be the arbitratoz, and 19 Ed.z. War- 
ranty of Charters: That although one recovers in a Warrantia 
Chartz pro loco & tempore, pet ik he be aiterwards implead⸗ 
ed in an Action wherein he may vouch, he ought to vouch; 
and ik he doth not, be ought to give notice. Vid. Co. 5. 
Mallories Caſe: That Bargainie of a Keberſion ſhall not take 
adbantage of a condition annexed ta a Leaſe, foz the payment 
of Rent, without notice giben of the grant, although the Re⸗ 
verſion be in him 3 And upon this point pꝛincipally it was 
reſolved fo2 the Plaintiff. But an exception was taken, be⸗ 
cauſe the life of. Bridget, whd was Tenant foz life, and the 
leſſoz in this Artion., was not found ; And then it doth not 
appear that the Plaintiff had Title:: Sed non Allocatur; Foz 
it ſhall not be intended that the is dead , unleſs: it had bien 
found 3 and ima ſpecial;verdic all neteſſary cirtumſſantes ſhall 
be intended, unlels it be kound to the contrary. Secondly, 
it was moved; that an Ejectione firm lies not of a Piſcary3 
And it doth: not appear in what Uill the Piſtary is, and Da- 
mages are intirely given 3: and as to that, the Court was doubt- 
full : But to avoid queſtion therein, the Plaintiff releaſed his 
Damages totally, and his Action quoad the Pilcary, and 
Had his Judgement foz the Reſidue. And like Judgement 
was given this Term in another Action conterning the 
lame Title, where the ſame ſpecial verdin was kound, 
betwixt Fretchvile and. Molineux 3 But none ok thele ex⸗ 
ceptions were herein: Wherefoze it was adjudged fox the 
Wlaintitf. 1 IG 0%, „ 1:4433 561-30 70: 0339001 03-2000 


Pury verſus Dale, Mich; 2 Jac. rot. | 


(5) {JNEbr: Uponan obligation de guingentis libris; The Defen- 
. _Zdant demanded ohe of the obligation, which was entred 
in hæc verba; Noverint, &c. nos William Dale, &c. teneri & firmi- 

ter obligari Thom. Palfry in quemquegentis libris ſolvend. &c. The 

Condition was, Whereas John Swinnerton had a Leaſe ok the 

cuſtomes ot Wines, whereof the obligoz had an Intereſt, at. At 

the Plaint itt ſyould have the moity, that then, at. The Defendant 
headed an alignment di the Leale in Bar; but in luch manner, 


that 


— 
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that the Court held it to be inſutfitient; And the Plainticf de⸗ 
murring thereupon, he pꝛayed his Judgement: But it was mo⸗ 
ved fo2 the Defendant 3 That the Plaintiff had declared upon a 
Bond, and the Bond whereupon he intended to declare being en- 
tred in hæc verba, appeared to be variant: Foz Quemquegentis ig 
not ſenſible, no2 is Quiogentis, as is pꝛetended: Fo2 it is not any 
woꝛd at all 3 And nat like to 9 H. 6. 7, where an dbligatton of 
Wiginti pro viginti libris is held to be god: Foz W is but two 
ſingle V, ſo it is good enough 3 And the Caſe betwixt Walter and 
Pigot ante fol. which Williams Juſtice Mfozced much to be all 
one with this caſe, was anſwered, that they be not alike: Fo2 
there it is Sepruageata foz Septingenta, Which is all one; Foꝛ 
Septua. is alwayes taken foz ſeptem, and genta dat ſemper cen- 
tum; ſo it is good in p20per ſignification, and there the condition 


was fo2 the payment of 500 1, Mherebp it appears to the 


Court, that the penalty was moze : But here the condition is 


to do a collateral Act; lo it doth not ſhew the expoſition of the 


Bond: And Mis alwayes variant from N, and ſeveral letters, 
and cannot be expounded all one, as 2 H. 4. 8. & 14 Aſſiſe, in a 
Writ of Aſſiſe, Videre Tenenencum illad pro Tenementum, was 
good enough there; The reaſon was, becauſe in the Writ, part 
of the Writ was good , and that which came. after was but a 
miſpziſionof the Clerk, which thall not make it vicious. But 
where the woꝛd is inſenftble, and hath not any other thing to ex⸗ 
pound it, it cannot be good: Taheretfoze by all the Court, be- 
ſides Williams, who much oppoſed it, Jt was reſolved, that the 
Declaration was variant, and the obligation ill in ſubſtance 3 
And therefoze adjudged foz the. Dekendant. | 


Bagſhawe wer ſms Goward, Hill 3 Jac. rot. 1070. 
Age 3 Foz that 14 Octob. 2. Iac. he took & abduxit a geld- 


ing pretii 5 l. Che Defendant Juſtifies as the Rings Bailiff 


of the Yannoz of Eaſtlangton within the Dutchy of Lancaſter : 
Foꝛ that he had Waytes and Eltrayes there, and took that Geld⸗ 
ing there coming in as EMI and kept and detained him as 
an Eſtrap, untill aftexwards the Piaintiff retook and reſerſed 
him, Quz eſt eadem captio & abductio, &c. Che Plaintiff replies, 
That the Defendant ſeiſed him the 1 4 Ocob. 2 Jac. and that the 
Defendant poſtea 16 Octob. 2-Jac. and befoꝛe his reſeiſer labour- 
ed the ſaid Gelding, riding upon him and dꝛawing with him, 


whereby he was much damnified, Et hoc, &c: And the Defen- 


dant hereupon Demurred, becauſe it was a departure from the 
Declarattoh., For in. that he bzought his Action foz. the taking 


away of his Gelding, precu 5 I. That impoꝛts he never had 
bim again: And where he hath his Gelding again, the rule 
in the Regifier is, that he ſhall not lay precti. Vid. Regeſt. 
fol. 97. Sed non allocatur: Ffoꝛ nee he counts in treſpaſs 

= 2 Pre til, 
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charged the Fine foꝛ the King: Mhereupon it was moved, that 


precii, & c. Jt is no plea, that be had his gods again: Foz 
that is only to be given in evidence in mitigation of Da⸗ 
mages; And although he ſaith , precii, oz doth not ſay it, 
is not matter of ſubſtance, o2 material, Vid. 7 H. 4.15. 11H. 


4.2. 5 H. 6. 7. Secondly , it was alledged, that this 


is a departure; Foz now it appears, that the firſt ſei- 
ſure was lawful ; and he bzings the Action foz the abuſe , 
which is matter ſubſequent at another day: So he ought to habe 
bzought the Action ko: the 7 it he did any; koꝛ the offence th 

laſt day, and not foz the taking, c. Therefoze the replication 
doth not maintain the Declaration foz the treſpaſs alledged the 
fir} day. Allo the ufing of the Eſtray by way of riding oꝛ dꝛaw⸗ 
ing in a Cart, being pꝛoper ſervices foꝛ him, is no cauſe of Aa ion: 
Becauſe he who hath pzoperty may uſe it, ſo as he doth. not 


miſuſe it; And he who hath an Eray map fo2 that cauſe uſe 


him; but then he mult not demand any thing fo2 the meat of 
ſuch an Efiray, But a vifireſs may not be uſed,becauſe be hath 
it » Law only as a gage: {nv this caſe is not lite to the 
abuting ok a dilireſs, oz the excteding of an authozity in Law; 
foꝛ there treſpaſs lies ab initio, as 21 H. 7. 22. 33H. 6.26. 11 
H. 4. 75. 5 H. 7. 10. 10 Ed. 4.2. But he who abuſeth an Au⸗ 
thozity in fait is not puniſhable in treſpaſs but by Action upon 
the Caſe, fozexcieding the Authozity given him, as 2 Ed. 4.4. 
12 Ed. 4. 8. 18 Ed. 4.27. 21 Ed. 4.75. And the abuſe- of. the 


Eſtray (he having a pꝛoperty) is the cauſe of the Action upon the 


Caſe : So this Action Vi & armis lies not. But all the Court 
( Popham abſente) held, that there is not any difference betwixt 
this caſe and the caſe of a Diſtreſs 3 Foz he hath it by Authozity 
in Law, wherefoze he is puniſhable foz the abuſe by Treſpaſs 
as a Treſpaſſer ab initio. Alſo they all held, that this ufing of the 
Eſiray was an abuſer thereof; .Foz it is not Lawful fo; any to 
uſe it in any manner; unlels in caſe of necefſity, and foz the bene- 
fit of the owner, as to milk milch-kine , becauſe otherwiſe they 
would be ſpoiled 3 and ſo of the like: But to uſe a firay hozſe by 
riding oꝛ dzawing is toztious, although it were alledged, that 
the common tourte is, to uſe {tray hozſes with wyths about their 
necks 3 But the Court held it to be an abuſe, Mherekoꝛe they 


adjudged it foz the Plaintiff. 


Fawcets Caſe. 1 5 


EA was Endicted upon the Statute of 8 H. 6. foꝛ koꝛte⸗ 
a 


bly entring into the Kecozy of Horncaſtle, and thereof diflet- 
ſing the Biſhop of Carlile; And the fozceable entry was befoze 
the time of the laſt pardon 3 And he tenozed a Travers to the 
Endicment : And after a Ven. fac. awarded and returned, and 
a Diſtringas with a Niſi prius; The pardon tame, which dil⸗ 


the 


Wr 
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the Trial ought to be ſtayed; fo2 there ought not to be any fur⸗ 
ther pzociedings thereupon : Fo? it being the Rings ſuit, is dif- 
charged by his general pardon, But it was ſhewn to the Court, 
That the party Endicted was outed from his poſſeſſion by colour 
of this Endicment, it being kalle; The Writ of Reſtitution be- 


ing awarded upon it: Mherefoze he pꝛayed that he might pzo- 


tied, and he would relinquith any benefit of the pardon : Foz he 
had not any other means to be reſtoꝛed tohis polleſlion; And it 
was not reaſon, that the general pardon ſhould pꝛejudice. And 
of that opinion were Fenner and Tanfield, Jt appearing here upon 
Recozd , that his poſſeſſion was taken away by a Writ of Re- 
ſtitution upon this Endiament, it is reaſon he ſhould pzocted up- 
on the Iſlue joyned befoze the Pardon to be reſtozed to his pol⸗ 
ſeſſion, foz which otherwiſe he had not any remedy: But Willi- 
ams and Yelvercon (abſente Popham) held, that there ought not to 
be any p2ociedings upon this Endictment , the offence being 
pardoned by the General Pardon, whereof they are to take notice: 
and the party cannot p2oceed to have reffitution 3 when, if it 
ſhould paſs againſt him, the King ſhould not have the benefit of 
any Fine. And Williams ſaid, it was ſo reſolved in this Court 
uvon conference with all the Judges of England,, by erpzeſs 


tummand from the Muren, in acaſe betwirt the Loꝛd Stafford 


ad Sir Thom. Thynn; And it was commanded to make ſearch 
fu that pꝛeſident; but there could not any ſuch be fqund: Akter⸗ 
wards being moved again, Velverton ſaid, They hadconferred 
with all the Judges in Serjeants Inn in Fleerſtreer 3 who held, 
that the offence being pardoned, there ought not to be any pzo- 
cding to have reſtitution. Wherefoze by the Rule of the Court, 
it was oꝛdered to be ſtayed. „ 


5 Gennings verſus Markham. 


Ebt upon an Obligation; The Condition was to perfozm 
an Arbitrement; The Dekendant pleaded Nullum fecerunt 
Arbitrium, The Plaintif ſhews the Arbitrement, viz. That they 
awarded, The Defendant ſhould pay ſuper viceſſimum primum 
diem Mail tunc proxime ſequentem 2ol, to the Plaintiff : And 
that the Plaintiff ſuper prædictum primum diem Mai ſhould re- 
leaſe to the Defendant all his right in ſuch a Copyhold, imme⸗ 
diately upon the laid payment; And alledgeth the bzeach; Quod 
licet he was ready to make the releaſe , that the other had not 
payed the 20,1, attoꝛding to the laid Arbitrement: And is was 
thereupoh Demurred; Foz it was moved, That in regard ths 


Releaſe was to be made upon the fozeſaid firſt day of May, and 


there was not any ſuch day (ſo it is inſenſible) the Arbitrement 

thereupon is void, it being the tonſideration of the payment; The 

payment nied not to be made , but is void in all: And of that 

opinion was the whole Court: Foz the recompence in the Arps 
| emen 


(8) 
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trement ought to be equal and recipzocall 5 And if it be void 
on the one part, it is void foz all: Wherefoze, gc. Sed Ajour- 
natur. | | | 


Commyn verſus Kindo: 


Rror of a Judgement in Durham, in an Ejectione firmæ ofa 
Colemine in the Parith of Cheſtin in the Street: The Defen- 
dant pleaded Not guilty, andfound againſt him, and Judgement 
ft the Plaintiff.The firſt Erro2 aſſigned was, That an EjeQione 
rmæ lies not of a Colemine, becauſe it is Quoddam proficuum 
ſubtus ſolum, and an Habere fac. poſſeſſionem cannot be thereof 3 
Sed non allocatur: Fo? it is à pꝛofit well known, and whereof the 
Law takes bon conuſance , and therefoze an Ejectione firmæ 
well lies thereof. And Tanfield laid, it was adjudged in this 
Court in the Caſe of Mr. Wyld, that an Ejectione firmæ lies of a 
Boyllary of ſalt 3 Andit was cited to be likewiſe here adjudged 


betwixt Lawſon and Williams, that this Action well lies fo2 a 
Colemine. 


Ormanvile verſus Pope, Cujus principium ante fol. was now 
Nmobed again in Arreſt of Judgement; And an Exteption 
taken, which was not taken befoze, viz. Becauſe it is not alledg* 
ed ta what Parilh in London he returned; but to London ge- 
nerally, which is not god 3 but it ought to have bien to a Pariſh, 
from which a Venue might have bien : And fo2 this cauſe all the 
Court held the Declaration to be ill. To the letond exteption, 
that notice ot the time of his return was not alledged to be gt- 
ven, and therefoze the monies are not papable; Tanfield held, as 
this caſe is, there needed not any notice; Becauſe the fAc is to 
be done by a ſtranger, and his time of return lies as well in the 
notice of the obligo? as of the oblige; Wherefoze the obligoz 
is at his perill to take notice thereof : But the other Juſtices 
doubted thereof. To the third exception, that the Venue ou bt to 
have bien from London, ſo from the body of the County, and not 
from the Pariſh of Bow, They all held the Triall fo2 this cauſe 
to be — Wherefoze (Popham abſence) it was adjudged foz the 
Dekendant. eee 


Edwards verſus Ouſley. 


Ction fo2 theſe woꝛds, Thou art a witch, and I will prove thee 
a witch: It was moved in arreſt of Judgement, that the 


Action lay not, becauſe it is a thing letret in the mind, and tan⸗ 
not be diltobered: But all the Court held, that the Action -well 
lay, eſpectally the wozds being ſpoken fince the Statute, which 
makes every witchcraft Felony ; Wherefoze-it was adjudged 
koꝛ the Plaintiff, ' ; e 
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Fords Caſe. 


Ndictment was pꝛeferred againſt him, upon the Statute of (12) 

8 H. 6. That he entred with fozce,4 Diſſeiled Harlakender, and 

held him out with fozce : The Bill was found Quoad the detain⸗ 
ment with fozce , and thereupon reſtitution awarded. And now | 
the Endiament being removed, and all this matter appearing 3 | 
It was moved, that this Endictment was ill; Becauſe it is not 
found, that he entred peaceably, as it ought, accozding to the 
woꝛds of the Statute, And of that opinion was all the Court. 
It was then pꝛayed to have rereſtitution: but it was moved, that | 
it ſhould be ffayedz Becauſe it is only matter in the deſcretion | 
of the Court: And it appears, that the intent of the Jury was 

not to find a Dilleiſin; And ik rereſtitution ſhould be had, the 
Carl of Oxford who is in Ward to the King, is to habe the be: 

nefit thereof 3: And then Harlakender who had been 30 years in "i 
polſeiſton ſhould be infinitely delayed and kept out of poſſeſſion x | 
But yet being but to make rereſtitution after an ill Keſtituti⸗ | | 
on, Popham, Williams and Tanfield. held it to be reaſonable, and ö 
awarded it, against the opinion of Fenner and Lelverton. | 


The Lord Darcy werſus Page, Trin. 4 Jac. rot. 1965. | ö 


ö 
Vd The Defendant tendꝛeda Travers upon the (13) | 
tender of Marriage alledged in the CourtzAnd it was there- | 

upon Demurred; And after argument at the Bar, adjudged, that 
the tender was not Traberſable in this Action: Foz Maritagium "I 
de mero jure pertinet Domino: And if the tender ſhould be of ne- 4 
ceſſity, the Loꝛd might be-defeated of the Barriage 3 As if one | 
takes an Infant, and go with him beyond the Seas; oz if he | 
Eſoigne himſelf to plates unknown, at. And in valore Maritagii up- | = 
on the Death of the heir, the Execitoz ſhall nat be charged. But 
Warbercon.ſaid, that foz an heir Female, becauſe the Lozd hath | 
two years after ber age of 14 to make tender ol Marriage, the | 
tender is Traverlable. Wherefoze .it was adjudged,fo2 the i 


% 
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Anonymus fuel, Paſc. 4 Jac. rot. 313. 


Ower The Tenant pleads Releaſe of the Demandant (14) 
made to ſuth a Tenant in poſleſſione tenementorum prædicto- 

rum exiſtent. And becauſe he doth not ſay, that he was Tenens | 
liberi tenementi, it Was held to be no plea, and adjudged foz the | 
Demandant. — 


Stead * 


Termino Hillarii Anno quarto 


(15) 


(16) 


Stead verſus Moon, Mich, 2 Jac. rot. 140. 


Ebt upon a Bill obligatozy 3 The Defendant pleaded Non eſt 
Daun : The Jury found a ſpetial Uerdia, finding the Bill 
in bæc verba: Thereby appears, that the Defendant and one 
Jobn Smith, ſealed and delivered that Bond, and were joyntly 
obliged 3 And the ſaid John Smith is yet alive. And if, ac. And 
it was adjudged without argument foz the Plaintiff, 


Smith verſus Gatewood, Trin. 3 Jac. rot. 191. 


Reſpaſs,in a place called Horſington Holms : The Defendant 

Juftifies 3 Foz that Stixwold is an ancient Uill, adjoyning 
tothe place where, at. And that within the laid Uill is, and 
time whereof, at. bath been luch a cuſtom, That every inhabi⸗ 
tant within any ancient Weſſuage within the ſaid Uill, by rea⸗ 
ſon of his Commoꝛanty therein hath had common in the place 
where, fo all his great beaſts, at all times of the year, ac. And 
ſo Juſtifies as an Inhabitant: And it was thereupon demur⸗ 
ed whether ſuch a pꝛeltription and uſage in a Uill foz the Jn- 
habitants, foz Common and matter of pꝛofit be god; And after 


argument at Bar and Bench, It was reſolved, that it was not 


good: Foz Inhabitants, unlels they be incozpozated, cannot pze- 
ſcribe to have pꝛofit in anothers (oil, but only in matters of 
eaſement, as in a way 62 cauſep to Church, oz ſuch like; ſo in 
matters of diſcharge,as to be diſcharged of Toll, oꝛ of Tythes , 
02 in modo Decimandi, 02 the like: But to habe Intereſt, itcan- 
not be 3 Foz that dught to be by perſons inabled who are al- 
ways to have continuance: Foz if there ſhould be ſuch pꝛe⸗ 
ſoription , Then ik any of the Jnhabitants depart from their 


| anctent houſes, and the houſe continues empty; the inheritance 


of the Common ſhould be ſuſpended, whichcannot be. Moꝛ can 


'fuch a Common be releaſed3- Foz if one inhabitant ſhould re⸗ 


leaſe, another which ſuceieded him might claim it, which is 
againſt the Rules of Law, that an Jnheritance in a p2ofit ſhould 
not be diſcharged 3 And by ſuch pzeſcription a maid ſervant oz 
Child who reſides in the houſe is ſaid to be an Inhabitant, and to 
have the benefit of the Common; which would be inconventent ; 
Wherefoze they all reſolved, That ſuch a Cuſtom alledged, 
by way of uſage (not otherwiſe ) is not god; and adjudged it 


fo2 the Plaintiff: And it was (aid to be fo reſolbed, Trin. 33 


Eliz. rot. 422. betwixt Lawrence and Hull. And Coke cited, that 
19 H. 8. in Spelmans Reports, Jt was adjudged accozdingly in 
this Court, Vid. 7. Ed.4. 26. 15 Ed. 4. 29. 18 Ed. 4.3. 20 Ed.4. 
10. 9 H. 6. 62. 18 H. 8. 1. | 
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Henhings v&ſw Pàucharden. 


DIP JeHtione firmz : of a Leaſe of Talbot of a Mel⸗ 
= C 4 4 f (1) 
FIN & ſuage in Saint Clements Pariſh, Jt was 
bound by ſpecial Terdict 3 That Talbot 10 Janii 


Y N 


Alphage àfoꝛela id) The Derne pleaded Not guilty : And af ⸗ 


ter 


1 3 - But 88 
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(4) 


ter Uerdict {02 the Plaintiff; Jt was moved, that the wozds 


were not Actionable: Fo2 they do not import of themſelves 
what Church he robbed, noz that be robbed any material Church. 
Fo2 the robbing of the Church is oftentimes ſpoken of ſuch who 
detain Church duties, oꝛ the like; and it ſhall not be helped in 
the ſubſtance by the innuendo. The pulling of Lead alſo from 
a Church, which is fixed to the Freehold, it not any Felony in 
it ſelf : WWherefoze the Action lies not. And of that opinion 
were Fenner and Williams: But Popham, Yelverton'and Tanfield 
e contra; Foz the woꝛds are to be taken attoꝛding tothe rommon 
parlance, and to be ſpoken in the wozli ſenſe accozding to com- 
mon underſtanding 3 And therefoze when one ſaith, Thou baſt 
robbed a Church, That is, in a Felonious manner; And the 
innuendo ſhews to the Court what Church he intended; And 
the addition, And thou haſt pulled off the Lead, ig à further ad- 
dition. And not a ſhewing wherein the Felony conſiſted, 
which he intended: And therefoze Taokield laid, there was a 
difference where he (aid, For thou haſt, and, And thou haſt, &c. 
Wherefoze it was adjudged fox the Plaintiff. 


Showel verſus Haman, Paſc. 4 Jac. rot. — 


A Ction fo theſe wozds 3 Thou haſt been in the Goal for ſtealing 
of a Pan; It was held, that the Action well lay, Although 


he doth not charge him with any Felony, 


Brigate ver ſus Short. 


TD ectione firmæ: Of a Leaſe 21 Octob. 4 Jac. Et Quod poſtea 
L, ſcilicet eodem 21 die Octob. ann. 3 ſupradicto, he ejected him: 
After Uerdict foz the Plaintiff, Jt was moved in Arreſt ok 
Judgement 3. That this Ejeament being alledged to be a pear 

befo:e the Leaſe, is void andilf, and no Judgement ought to be 
given 3 And of that opinion was Tanfield: Foz there is not any 
tuch year mentioned of de Anno 3 Jacobi; And then there is not 
any year when the Ejeument was. But Fenner, Williams and 
Yelverton e contra 3 Betaule the woꝛds be, Poſtea, ſcilicet eodem 
21 die Octob. And therefoze they nixded not any pear to be men⸗ 
tioned: And the addition of a year which was not mentioned 
befoze , and which is repugnant to that day which was men⸗ 
tioned, is idle and ſhall be taken foꝛ Nall ; Et poſtea the ſame day 
Ra 2 enough. Wherefoze it was adjudged kor the 

aintitt. . : | | | 
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Leiceſter Foreſt. 


oe: This Term all the Juſtices and Barons met at Serjeants (5) 
[an to confer of matters concerning the Foreſt of Leiceſter, by 
the Kings command; The Foreft being the Kings in right of his 
Dutchy of Lancaſter : upon theſe Queſtions. Firſt , whether the 
owners of Woods ina Foreſt or Chaſe, in the hands of a ſubject, 
may fell them at their pleaſure without Licence, and keep them in- 
coppiced as long as they pleaſe. Secondly, whether the owners of 
Land within ſuch a Foreſt, might Erect Lodges for Warrens , or 
make Cony berries , or keep ſheep there, Thirdly , whether they 
who affirm that they have Parks within ſuch a Foreſt, by Charter or 
preſcription, which have lain open for forty years or more; may now 
encloſe them, and keep them encloſed as Parks. Fourthly, whe- 
ther Deer coming out of the Foreſt into ſuch encloſed grounds, 
may be killed by the owners of ſuch grounds. And upon theſe 
Queſtions, the Counſel of both parties being there; Firſt, they all 
held, That a Foreſt may well be in the hands of a Subject, and ſhall 
be uied as a Foreſt, if the King gives Authority by Expreſs words 
tor the Adminiſtration of Juſtice there, and for his Juſtices co come 
there : And it ſuch a Grantee might have Commiſſion in ſuch Caſes, 
to ule and have Officers of a Foreſt 3 Thea it ſhall continue a Foreſt in 
the hands of a Subject: Otherwiſe without ſuch liberties, it is but 
| a Chaſe being in the hands of a common perſon. And Pophars laid, 
| That he had ſeen ſuch liberties of Foreſt granted in that manner. 
Secondly they all held, That in ſuch Foreſts or Chaſes (being in 
the hands of a common perſon ) Thoſe who are owners of Woods 
| may cut them down art their pleaſure, without Licence or view of 
the Foreſters : But yet in ſuch manner as they ought alwayes to 
leave (ſufficient Vert ſor the Deer there. Thirdly, they all held, 
that they may preſcribe to have Warrens or to keep ſheep in Foreſts, 
although they were in the Kings hands. But without a ſpecial pre- 
ſcription it cannot be: And in ſuch caſe of preſcription for Warren, 
Although it had not been uſed for divers years, if he had it by grant, 
or can prove it by preſcription, a Nen uſer is no cauſe of forfeiture 
thereof. But Sir Ewd. Coke ſaid, it bad been adjudged , That the 
Non uſer of a Fair or Market, or Courts, or ſuch like liberties where- 
in the Subjects have Intereſt for their commotf profit or common 
Juſtice, is cauſe of ſeiſure of them: But the Non uſer of Parks or 
Warrens, or ſuch like, which are to the profit only, or pleaſure of 
the oner, is not any cauſe of their loſs or forfeiture. And he ſaid, 
it was adjudged about 18 Fliz, in the Caſe of the Lord Hatten in the 
Kings Bench upon Demutrer 3 That one might well preſcribe to cut 
down his Woods in a Foreſt, being in the Kings hands. Which 
Popham affirmed ; but ſaid, it was adjudged otherwiſe about the ſame 
time in the Exchequer. Alſo they held, That if one hath a Warren 
by Charter in all his Mannor, He may erect a Lodge, or make 
X 2 Conyberries 
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Conyberries in any place of the Mannor at his pleaſure, Burt if he 
claims it by preſcription, he ought to make the Conyberries in ſuch 
places wherein they have been uſed, and not in others. Fourthly, 
they held, That Parks being layed open to Foreſts for forty years , 
may yet be encloſed again; And they may kill any Deer which come 
therein. Fifthly, that encloſures cannot be in Foreſts or Chaſes, 
unleſs with low hedges which may not diſturb the game. And al- 
though Encloſures have been continued for forty years together, if 


they were not before, that they may well be deſtroyed and laid 
open. 


Sir Drue Druries Caſe in the Court of Wards. 


4 


ſhip of Sir Rob. Drurie, It was reſolved by the two Chief Juſtices, 
and Chief Baron; where the King had a Ward and granted it over: 
And after the King made the Ward Knight during his nonage; That 
it was a diſcharge of the Wardſhip: But in ſuch manner only as if 
he now came of full age. But it do:h not diſcharge him of the value 
of his Marriage, or of the forfeiture of his Marriage, if he had before 


given cauſe of forfeiture thereof: For they be Intereſts veſted : And 


as things veſted ſhall not be diveſted : And preſently by his Anceſtors 
death he being within age, and in Ward, the value of the Marriage 
is thereby given to the King, and by him transferred over to the 
Grantee : And although the Ward be made Knight; That makes him 

vfiof full age as from that time, and to have all priviledges as one 

f full age: Wherefore until his marriage ſatisfied, the Grantee ſhall 
hold the Land. But at the Common Law, before the. Statute of 
Merton, if the Heir in Ward had been made Knight, be preſently 
might haveentred upon his Land : And the Land could not be hold- 
en for the value of Marriage. But now the Lord at his full age ſhall 
hold the land untill! his Marriage ſatisfied 3 and fo he ſhall do al- 
though he be made Knight. And they held, that although the Heir 
in Ward, were created a Duke or Baron, yet it will not make him 
to be out of Ward: For it is but a dignicy to his eſtate , bur doth 
not enable his perſon to do the ſervice of Knighthood : And it was al- 
ſo beld by them, Thar if the Heir within age be made Knight, al- 


though he ſatisfie for the value of the Marriage; yet the Lord ſhall 
hold it untill his full age of 2 1 years. 


The 


Ote : This Term in the Caſe of Sir Drue Drarie for the Ward⸗ 
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The Lord Buckhurſt verſus Sir John Lewſon, in the Court of Wards. 


JT was reſolved by the two Chief Juſtices and Chief Baron: 
{UWUhbereas Sir Walter Lewſon made a Leaſe foꝛ 10c years 
koꝛ the payment of his Debts and perfozmance of his Mill; And 
after conveyed the inheritance to ſtrangers; and died, his Heir 


within age, the Lands being holden by Knights ſervice in Ca- 


pite; That the Ring ſhould have the TWardlhip oz Livery,as the 
Caſe required, by reaſon of that particular eſtate ſo created: Jt 
being an Ac executed fo: the payment of his Debts : And al- 
though the heir hath nothing in this Cale, yet the King ſhall 
not be p2ejudiced of that which is due unto him. Secondly, 
they held, Whereas Sir Walcer Lewſon conveyed his Land to 
Mary Curſon the Mike of Mr. Edward Sackvile , being the 
Daughter and Þetr apparant of his Siſter, which Siſter 
is now Þeir unto him: That this conveyance is not with- 
in the Statute of 32 or 34 Hen. 8. to entitle the King to any 
part of the Land; becauſe it is a meer collateral Line: Alſo 
his Stiller ſurvived him, fo the Daughter of his Siſter was 
not his heir; and ſuch conveyance is out of the Statute of Marl- 
bridg. And they held, that if the G2 andfather infeoffed the el- 
dell Son of the Father, oꝛ made a conveyance to his G2andchil- 
dꝛen, the Father being dead, that it is within the ſtatute clearly, 
becauſe it is in recta linea; And the Father being dead, they are in 
loco parentis, and the lame care and atfedion which was intended 
to be to their Father extends to his children: But peradventure 
if in ſuch Cale, at the time of ſuch conveyance made, the Father 
were alive, and after died in the life of the G2zandfather, it had 
been within the Equity of the ſaid Statutes , becauſe they be 
Þeirs to the Gzandfather 3 But if after ſuch a conveyance made, 
the Sꝛandkather dies, and the Father ſurvive, whether this con- 
beyance be within the Statute of 34 H. 3. was doubted 3 And 
Drapers Caſe in tbis Court mas cited, foz the Mardſhip of Boyer 
the Son ofthe Daughter of Draper, to whom Draper had convey- 
ed his Land and died, a his Daughter a Þetr (the mother of Boy- 
er) ſurbibing him, it was reſolved, that be ſhould not be in ward, 


James Piers verſus William Gore. 


Ction fo2 woꝛds 3 foꝛ calling him Thief: The Recozd of Niſi 
prius was; Quod prædictus Willielmus dixit de præfato Jacobo 

hec ſcandaloſa verba ſequentia; He ( ptæfatum Willielmum innuen- 
do) where it ſhould be J:cobum, is a Thief: The Jury found the 
Defendant guilty de interius ſpecificatis. Now this fault being 
ſpied, andnot befoze, it was moved tnarrelt of Juogement,Thar 
no Judgement can be given upon this verdic : And of that opi⸗ 
nion was Tankeld, becauſs the verdict is given accozding 1 ou 
4 ee020 3 


(8) 


158 


Termino Paſchæ Anno quinto 


(9) 


11 


— 
1 


(10, 


Retoꝛd; and if there ſhould be any amendment, it would alter the 
verdict, which ought not to be in any Cale: And although the 

Roll in Court and the Bill upon the File were ſhewn to be god, 
pet it could not be now amended after verdict, But Popham , 
Yelverton and Williams ( abſente Fenrer' ) held, that is bery 
well amendable 3 Foz when it is laid at the firſt, Quod dixit de 
eod. Jacobo hæc Anglicana verba, he (præfatum Willielmum innu- 
endo) this innuendo Willielmum is void; And it is an apparent 
milpꝛiſion, ac. Mherekoze it is well amendable, and rule was 


given accozdingly3 and the plaintiff. had Judgement. 


Colvile verſus Parker, 


Nformation upon the Statute of 27 Eliz. of Fraudulent con- 
I veyances : Upon evidence to the Jury, Taokield cited it to be 


' adjudged in one Woodies Cale: Where one after marriage vo- 


luntarily aſſigned a Leaſe of pears quaſi in Jopnture foz his 
Feme, and took the pzotits, and afterwards fold it to one who 
had not any notice of this convepance 3 That is was, within the 
'Statute, although at firſt it was not made upon truſt to be re- 
voked, no2 any clauſe cf revocation therein; Becauſe it was a 
voluntary conveyance at firft , and ſhall be intended fraudulent 
at the beginning: But ik at the time of the marriage oz. afcer- 
wards. by reaſon of a poꝛtion giben by his Wives friends in 
retompente thereof, and fo2 a pꝛoviſion foꝛ the maintenance of 
bis Feme 3 Ie had made an alignment of ſuch a Leaſe to his 
Wives friends, and had afterwards taken the p2ofits thereof; 
(as in reaſon he ought during his like) and then had Cold that 
Term: pet it had not been within the Statute. 


Harris verſas Dixon. 


Ction fo2 theſe woꝛzds; Thou haſt procured one Smith to 

come 30 miles to commit perjury before my Lord of Winche- 
ſter, and haſt given him 10 l. for that purpoſe. After Uerdict . 
was moved in arreſt of Judgement , that an Action lies not 
fo2 theſe wozds: Betaule it is not alledged, that he tommit⸗ 
ed perjury , noꝛ that the Biſhop of Wincheſter was ſuch a perſon 
befoze whom perjury might be committed; noz that it was in 
any Court: Sed not Allocatur 3 Foz it is a great imputation, 
and ſhall be intended in the wozti part: Mherekoze it was ad⸗ 
judged fo2 the Plaintiff. 85 


| Blyth verſus Topham. 


) A Crion upon the Cale; Foz that he digged a pit in ſuch a 
 { Common, by occaſion whereof his Bare being ſtraping 
tyere, fell into the laid pit and periſhed: The Defendant plead- 
* ed 
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ded not guilty, and found fo2 him: And now the Plainttf, toſave 
coſis, moved in arreſt of Judgement upon the verdict, that the 
declaratron was not god ; Foz when the Bare was ſtraping, 
and be ſhews not any right why his Mare ſhould be in the ſaid 
Common, the digging of the pit is lawful as againſt him: and 
although his Mare fell therein, be bath not any remedy; Foz 
it is damnum abſque injuria; TUherefoze an Action lies not by 
bim: And of that opinion was the whole Court: Wherefoze it 
was adjudged upon the declaration, that the Bill ſhould abate 3 


* 


and not upon the vber die. 
Banning vc. Fryer. 


3 APE CO TION e do 1 ies 
- A Libel was ſued in the ſpiritual Court; Foz that he ſpake 
{ \tbeſe wozds, vel his ſimilia, &c. The Defendant was there 
condemned, and coſts taxed to 18 l. andupon a Signihcavit, An Ex- 
communicato capiendo iſſued; and befoze it mp5 returned, oz be 
taken, à general pardon was.publiſhedz,Apd afterwards: be 
was taken by vertue of an Excommunicato g piend. and. being 
thereupon bought to the Barr by an Hab. NN It was peay- 
ed that he might be diſcharged: -Fo2the pardon diſcharges the 
matter uf tontempt, and then the impoiſonment, thereupon is 
diſcharged,” But it was reſobbed, that this taxation ok coſts, 
being kor the Plaintiffs benefit, is not Diſcharged by the pardon, 
and by. conſequence-the excommunication thereupon. is not dil⸗ 
charged , kor that depends upon the paintipal 3 Wherefoze he 
was remanded: And in this tale they held , although the 
Libel was, that be ſpake thoſe wozds , - vel his ſimilia, &c. 
which is not good at the Common Law-, yet the ſpiritu- 
al Court uſing that manner, the courſe ok the Common Law 
: all not control it, noz2 ſhall lay that it is void: Mhere⸗ 
4022, (tC; | n e 2 | 


Doctor Atkins verſus Gardener, 


Cir. fac. pon a Judgement in Debt upon the Statute 
14 H. 8. by Dodo Laughron Pꝛeſident ofthe Colledge of Phy⸗ 
ſitians in London, who died befoze execution had; and there⸗ 
upon the lutteſſoꝛ bought a Scir. fac. to have execution; 
Jt was thereupon demurred , ; becauſe the Scir, fac. ought 
to be bzought by the Executoz oz Adminiſtratoꝛ of him who 
- recovered, and not by. the Succefſoz, But upon hearing of 
the Recozd, without argument, the. Court held, that the ſuc- 
ceſſoz might well maintain the Action, Foz the Suite is gt- 
ben to the Colledge by-a pzibate Statute : And the Suite 
is to be bzought by the Pꝛeſident fox the time being 3 And he 
Having recovered, in right of the. Cozporation , the Law thall 


transferr that duty to the ſuccefſq2 of him who recovered ; 
— BY "and 


(12) 


(13) 
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8 and not to bis Executo?s 3 The Action being bzought,, fo2 that 
he pzactiſed Phyſick in London without Licence of the Tolledge 
of Phyſicians, againſt the Statute of 14 Hen. 8. Mherekoꝛe 
it was adjudged lo: the Plaintiff, . 
ua %% Maling s. 
(14) Repo: The Defenbiint'avows foz Rent af 20 . relerbed 


upon a Ledfe fo years-bf. 80 Aekes d Land, made by 
one Haſtings : and conveys the Reverſiontobinſelf ; The Plain- 
tiff ſhews, that 60 Acres of thoſe 80 were ebiced by elder 
title; And therekoze demanded Judgement, becauſe the De- 
fendant avows foz the intire Kent: Whereupon the Defen- 


dant demurred; Becauſe the Plaintiff blight to habe ſhewed 


dow much of Land in valde was 'ebicted,. and What part 
temarned: Foz the Rent is not appoztionable arcogting to the 
quantity ; bit to the value of the Land ebicked. And of that 
bpinton were Popham and Tanfield ; That the Plaintitf on 
his part ought io ſhew the value of the Land ebined, and 


| how e an de. ro be appoztioned, and whar pon rea 


kd, and to tendffits For 


hd to tendet 02 what the value is, and how the ap⸗ 
v2tiviiment ſhduld be, are both in his notite, and beraule he 
zath not done kö, the plea is ill in all. And Pophant (aid, if 
the Letloz take & lurrender oke part of the Land; there hall 


| 5 n ben » and thete the Lelloz in his declaration in 
eb 


t , 02 in avowyy foe it, ought to chew the appoztionment;; 


and demand that which is due foz the remainder; Foxit lies 


as well in his notice as in the Lefſ#s 5 But of an eviction 
peradventure he map not have conuſarite, whereldze he why 
pleads it, ought to ſhew the value thereof , and the appozti- 
onment : But Williams held , that the Leffoz ought in his 
avow?y 02 declaration to ſhew the appoztionment 3 Foz-He ought 
to take knowledge of ihe eviction, and of his own Title; 
And he ſaid, it was lately ſo adjudged in the Common 
Bench betwixt Moyle and Ewer ; Wherefoze the other 
Juſtices did not ſpeak thereto, but would adbiſe, Et Adjour- 
natur. 8 e : 


Sir Richard Champernow verlas Sir William Godolptin, 
Mien. 4 I. rot. 28. 


(15) ſk; To reverſe a Fine levied by Charles Earl of Devon; 


-ed in Law: And after Argument by Doder 


and bꝛought the Writ, ds Coufin and heir of the Earl of 
Devon, and aligns the Errozs, and beings a Scir. fac. ad audiend. 
Ertores, anddoth not ſhew in either of the ſaid Writs, how he was 
Coufin to the laid Earl; Andfoz this taule the Defendant plead- 
ed in abatement of. the Writ; and it was thereupon demur- 
idge foꝛ the 

Plaintif , - 


r ann.. „ r D 
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Plainticf, and by Sir Francis Bacon fo2 the Defendant : The 
Court reſolved, that it was god enough, without ſhewing how 


in the Writ of Erro2 , oz in the Scir. tac. Fo2 the one is but 


a Commiſſiton to hear the Errozs , and needs not ſuch certain- 
ty; The other is but a Mrit founded thereupon : And there⸗ 
fo: How Couſin nicbs not to be ſhewed in the Writ 3 Noꝛ 
is it requiſite, that the title be ſhewed therein unleſs it be in 


a ſpecial Caſe, varying from the Common courſe 3 As where 


an Eſpecial Þeir in Tail bzings a Writ of Erroz, oz he in re- 
mainder, becauſe he is to entitle htmſelf, he ought to ſhew 
ſpecially How Couſin, oz how he bath the Remainder 3 but other: 
wile not. And although in ſome ſuch Mrits, it is ſhewn, How 
Couſin, as in Venners Cale, and is god enough, yet it is not of 
neceſſity ; And the omitting thereof ts no cauſe of abating the 
Writ, Vide 33 H. 6.54. 34 H. 6. 44. 38 H. 6. 17. & 39. 45 Ed. 
3. 25. The book of Entries 272. Wherefoze it was adjudged ac- 
toꝛdingly; And afterwards the Defendant anſwered to the Er⸗ 
roꝛs aligned In nullo eſt Erratum, | 


F "Omyn verſus Kyneto, cujus principium ante, Et quod Intratur, 
& Hill, 2 Jac, rot. 537. Another Erroꝛ was aſſigned , becauſe 
the Ven. fac. was awardedin the time of Q. Eliz. and a Diſtringas 
thereupon, Et pro de fectu Jurator. an Alias diftringas was award- 
ed in the time of the King, which is, Quod diſtringat Jurat. nuper 
ſummonit. in cvria noſtra 3 Whereas it ought to habe been in curia 
nuper Regin. And by vertue of this Writ, a trial was had by 
the lame Juroꝛs, with a Decem tales awarded de circumſtanti- 
bus (which Authozity is given to the Juſtices by the Statute 
of 5 Eliz. Cap. 25.) And fo2 this cauſe it was argued at the 
Bar, that this trial was Erroneoys 3 Foz the Sheriff had not 
any Authozity-by this Writ to diſtrain any but thoſe who were 
ſummoned in Curia Regis, and there are not any ſuch 3 There- 
foze the Writ is ill, and the Trial thereupon Erroneous. And 
of that opinion was Williams, who relied upon the Caſe of Sir 
Francis Knowls and Beckinſhaw, where a Ven. fac. being awarded 
in the Common Bench, and returned in the time of Q. Eliz. and 
an Hab. corpora. And an alias Habias corpora, pro defectu jurator. 
was awarded in the time of the King who now is, which was, 
Quod Hab. corpora Jurator. nuper ſummonit. in cur. noſtr. Et appos 
nat eis Decem tales: And Trial being had in Banco, and Judge⸗ 
ment thereupon, It was fo2 this cauſe reverſed. And another 
pꝛeſident was cited at the Bar, oł a Judgement given in the Ex⸗ 
thequer Chamber betwixt Goodwin and others , concerning the 
School at Bury, where a Ven. fac. was awarded in the time ofthe 
Auten, anda Diſtringas with Niſi prius in the time of the King, 
reciting, Quod diſtringat Jurat. nuper ſummonit. in curia noſtra 


whereas in truth there had not been apy ſummons in cur. of the 


King, but of the Muien only, and Tria 
| 5 ment 


2 thereupon, and Judge: 
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ment in this Court, and ko: this cauſe Erro2 aſſigned and re⸗ 
verſed ; lo Williams held here, and that there was not any dik⸗ 
ference betwirt the Tales. But Popham, Fenner, Yelverton , 
and Tankeld held, that this Writ is well amendable, the trial 
god, and the Judgement not Erroneous: And there is great dik⸗ 
ference betwirt the laid two Caſes which had been aojudged, 
and this Caſe; And that the ſaid Caſes are god Law: Fo in 
the firſt, the Hab. corpora is of Juroꝛs ſummoniri in curia noſtra3 
Et quod ad illos apponat Decem Tales. So the Sheritf had not 
any authoꝛity apponere Decem Tales, but to the Jurozs firſt lum⸗ 
moned in cur, Regis, and there was not any luth: So as what 
the Sheriff did was without any Warrant, and the trial there- 
upon Erroneous : But it is not here commanded in the Writ 
to apponere any Tales to the Jury firſt ſummoned, and lo a great 
differente. The ſecond Caſe is of a Diſtringas with a Niſi prius, 
which is a ſpectal Authozity to the Juſtices, who being Julli⸗ 
ces by that ſpecial Commiſſion, and not having authozity to 
take any Jury, but ſuch which was lummoneb befoze in cur. 
Regis ; there being none fuch, the trial therefoze by another Jury 
was erroneous, But in this caſe, the Juſtices of Durham are 
oziginal Judges of the whole Recozp, and had the Kecozd be⸗ 
foze them at the time ok the trial: And the Roll being god, it is 
a lutricient TUarrant unto them foz the trial: And the Writ 
being variant, it might be amended there, and lo may be well 
amended here. And although the trial is there by part of the 
Tales: pet that Tales was awarded and returned by command 
of that Court, and view of the Koll, and not upon the Writ + 
herekoze it is god enough. And there have been divers pꝛeſi⸗ 
dents , that amendment ſhall be ofſuch judicial. wits after 
the trial, to make them arcozd with the Roll, when that is 
well made, as in this Caſe it is. And therefoze Tanfield cited 
Short and Arundels Caſe, where a Ven. fac. bare Teſte upon the 
Sundap3 after trial it was amended. And Gonne and Bradiſh's 
Cale; where a Ven. fac. bare Teſte out of the Term, and being 
atirgned foz Erroz, was amended, and made to accozd with the 
Roll, and the Judgement affirmed. Anda third pꝛeſident he ci 
ted, but remembꝛed not the names, where a Diſtringas was 
awarded long time after the trial, yet the Roll being god, it 
was amended; And ſo they all held here, that it was amenda⸗ 
ble, and ſo awarded 3 And the Judgement was atfirmed. 


Dame Moriſon verſus Cade, Hill, 4 Jac. rot. 1153. 


(17) A Sin kor words: Whereas ſhe was a widow, and in 
— £\Communication with the E. of Kent about her Marriage: 
That the Defendant laid, Askot had reported, that he had had 

. the uſe of her body ( innuendo, That be had carnal copulation with 
her) ubi revera he neber made any ſuch repoꝛt. And ſhews, that 

the Earl of Kent and others, were luitoꝛs unto her foz Marri⸗ 


ane, 
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age, and by reaſon of that ſcandal deſiſted his ſuit. The Defer- 
dant pleaded Not guilty, and found aga inſt him to 200 l. Dama⸗ 


were not Actionable 3 Foꝛ the firſt woꝛos may have a god intend⸗ 
ment: As à Phyſitian may have the uſe of her body, ac. And the 
innuendo cannot alter the woꝛds: Sed non allocaturʒ Fo the woꝛds 
in themſelves cannot habe any reaſonable conſtruction, and they 
ſhall be taken accozding to the uſual and common ſenſe of them, 
which is very ſlanderous to a Lady of ſuch reputation: Where- 
foze it was adjudged fo2 the Plaintiff, And this Judgement 
was afterwards affirmed in a Writ of Erroz, | 


The Earl of Northumberland verſs: Byre, Mich. 4 Jac. ror: 


Ction upon the Caſe 3 Foz ſlandering his Title: Mhere⸗ 
Aas Henry Earl of Arundel was ſeiled of the Mannoꝛ of 
Hazelbert Brian in Fi, and gave it to Henry Earl of Northumb. 
in Tail, which deſcended to the Plaintiff: And whereas the De- 
fendant was a cultomary tenant foz life of a:Yefſuage,--and cer- 
tain Land, parcel- of the Wannoz And the Plaintiff was in 
communication with one Powton 1 Feb. 1 Jac; to make a Leaſe 
fo2 yearsof that Land unto him, to commence after the Defen- 


dants eſtate fo2 life was determined: Foz which, the laid 


Powton agried to bargain, and there and then offered . fo 
it 5001, That the Defendant knowing thereof, and intending 


to hinder that bargain, and to flander the Plaintiffs Title,ſpake 


theſe woꝛds upon the firſt of March, Anno primo Jac. - The late 
Earl of Arundel Lord of the Mannor of Haz. did make 4 Leaſe of 
my Tenement in Haz. unto one Mr. Stoughton for 60 years, to be- 
gin after the expiration of my cuſtomary eſtate, &c. And the ſame 
is a good Leaſe : Ubi revera the ſatd Earl of Arundel, did not 
make any ſuch Leaſe. By reaſon of which woꝛds, neither the 
laid Powton, no2 any other would give him ten pounds fox 
the ſaid Leaſe. Wherefoze, at. The Dekendant juſtifies; Foz 
that Henry Earl of Arundel, befoze the gift alledged to be made 


to the Plaintiff, made ſuch a Leaſe to Stoughton fo2 60 years 


And that Stoughton conveyed that Leaſe unto him: TAhberefoze 
he in maintenance of his Title ſpake theſe wozds3The Plaintiff 
reptiles: Þs ſon Tort demeſn ſans tel cauſe : And Illue joyned , and 
dünd foj the Plaintiff, to his Damage of 1001, And it was 
now moved in Arreſt of Judgement; Firlt, that the Plaintiff 
alledgeth his Communication of the bargain with P. to be x Feb. 
I Jac. and ſhews thoſe wozds to be ſpoken 1 Marti primo Jac. and 
doth not ſhew the communicationof the Bargain to be continu- 
ing 1 Martii primo Jac. otherwiſe there 1s not any cauſe of 
Action: Sed non allocatur 3 Fo2 it ſhall be intended continu- 
ing : Fo2*when it was alledged, that the Defendant know- 


ing it, ſpake thoſe wozds to the intent to hinder him of his 
B 2 bargain; 


ges: And it was moved in Arreſt of Judgement, that the wozds - 
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bargain 3 And that by reaſon of thoſe words the {aid P. would 
not p2ocied in that bargain , that the. bargain continued untill 
the ſpeaking. Secondly, that the wozds in themſelves, with- 
out an innuendo, be not certain, no iinpoꝛt any llander: Fo? they 
are, The late Earl of Arundel, ſometimes Lord of the Mannor, did 
make a Leaſe of my Tenement, &c. and he doth not ſap , that 
Hen. Earl of Arundel made the Leaſe, noꝛ when he made it, And 
if any other Earl of Arundel made the Leaſe, oz if he made it 
after the gift in Tail, it is not material: Sed non allocatur; Foz 
it thall be intended in the wozli part; and accozding to his intent, 
which be ſpake, when he laid and atfirmed it to be a god Leaſe, 
Thirdly, that he Juſtikying the woꝛds by reaſon of the Afſign- 
ment of the Leaſe , and in maintenance of his own Title. an 
Action lies not. Sed non allocatur 3 Foz in his woꝛds he doth ſhew, 
that he ſpake them fozbimſelf, and in maintenance of his own 
Title: Foz it is Lawful foꝛ every one to ſpeak in Countenante 
and maintenance of the Title which he claims: But the woꝛds 
in themſelves impoꝛt, that he ſpake them to countenance the Ti- 
tle and intereſt of a Uranger, which is not Lawful : And now, 
when he is ſued to be puniſhed fox them, (they being falſe as is 
P2etended ) he cannot excuſe himſelf by entitling himſelf, when 


the wozds at the firſt did not impozt as much. And he now com- 


eth te late to Juſtifie himſelf. Fourthly, the JTue de ſor Tore 
Demeaſn abſque tali cauſa is not good: But he ought to traverſe 
the Leaſe. being ſpecial matter pleaded: Sed nor allocatur; Foz 


the Iſſue is apt enough to dꝛaw that in Queltion: Wheretoze 


it was adjudged foe the Plaintiff, * 
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Alington verſus Yearkner, Paſch. 4 Jac. rot. 


Indenture bargained and ſold ſuch an Advouſon to the 
PlaintifF and his Þeirs 3 It heacquitted, diſcharged, and 
ſufficiently (ved harmleſs the Plaintiff-feom all bar⸗ 
gains, Jncumbeances, Statutes, charges, at. That then, ac. 
The Defendant pleads that he ſaved harmleſs: the Plaintitf, 
and the Advouſon from, at. as in the Condition: And it was 
thereupon Demurred, becauſe he did not expꝛels how he dil⸗ 
charged, act. Which ought to be particularly ſhown : And of 
that opinion was all the Court. Wherefoze without argu- 
_ it was adjudged fo? Athy gd 22 Ed. 4. 40. 18 Ed. 3. 
a; 797. e 


Tin Upon a Conditional obligation: Whereas he by (1) 


x ymperley verſus Caleman. 


OCir, fac. upon bail: The Defendant pleads, that theÞzinc (2) 
pal was dead befoze that Scir. fac; bought; And upon motion, 

the Court held, that that without moe is not any Plea; Foz 

if once upon a Capias, Non eſt inventus be returned, the retonu⸗ 

ſance is fozfeited, becauſe there was default in the party: And 

although it be uſual , ik the ꝛintipal render his body upon the 

firl} Scir, fac. to attept it, yer that is of grace, not ok netellity; 

Therefoze the death at the time of the Scir. fac. bzought is not 

material, if he were alive at the time of the Capias returned: 

Mhereupon it was adjudged foz the Plaintiff, : : 


Johnes ver ſ#s Williams. 


As rover of goods, and converting them. The De- (30 
M kendant pleads Sale in market, whereby he juſtiſtes the Con- 

verſion; And it was held tobe no plea, becaule it amounts but 

to the general Idue 3 And ruled accozdingly , That ik he did 

not plead, a Nidil dicit ſhould be entred. 
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Emerandum, upon Wedneſday the tenth of June, this Term 

JI Sir John Popham Cheif Juſtice of the Kings Bench departed 

this life, being a moſt Reverend Judge, and a perſon of great Learning 
and Integrity. . 


Mantle verſus Wollington. 


Jectione firmæ, Ok a Jopnt Leale jby two: Upon Not guilty, 

a ſpecial verdict was found, That the two Lelloꝛs were Te- 
nants in Common; And whether he might declare of a joynt 
Leaſe 02 not, was the Queſtion, Fennor, Yelverton, and Tankeld 
held, that the declaration was ill; Foz be ought to have detla⸗ 
red upon ſeveral Leaſes of their ſeveral parts: But Williams 
conceived it to be well enough. The matter in Law intended to 


be found, was; A Copyholder commits walt; the Lozd after- 
wards accepts of the Kent, whether that ſhould Bar him to en - 


ter foꝛ the foꝛfeiture. But no reſolution was given therein, 
Lo verſus Sanders, Trin. 4 Jac. rot. 354, 


Ction foꝛ theſe woꝛds, Thou baſt ſtola my Wood: It was 
demurred in Law, whether the Action lay; And adjudged 
(without argument ) foꝛ the Plaintiff 3 Fo2 it ſhall be taken in 
the wozſt part. And Wood is to be intended of that which is 
cut down, attoꝛding to the antient rule, Arbor dum creſcit, Lig- 


num dum creſcere neſcit. 
The Biſhop of Peterborongh agaioft Catesby, Paſch. 5 Jac. 2 
* rot. 481. B. R. & Trin. 4 Jac. rot, 192 8. CK: 7 1 


"Rror: Df a Judgement in Quare impedit, fo2 the Church ot 

7, Wheſlam 3 The queſtion upon demurrer was, whether the 
time to collate within {tx moneths ſhall be reckoned .actozding ta 
twenty eight dayes to the moneth, o2 accozding to half a year 3 
dibiding the entire year into days: And it was adjudged in the 
Common Bench 3 That he could notcollate untill after the half 
pear, accozding to the days , and not at the end ok fix moneths, 
accounting twenty eight days to the moneth 3 Foz the Bilhop 
had tollated akter the fix moneths paſt, but within the half pear, 
being ſixteen dayes moze then the ſix moneths: And Erroꝛ was 
afſigned in this point in Law. And after argument by Dodes 
ridge the Kings Solititoꝛ foꝛ the Bilhop ; and by Velvercon foe. 
the Dekendant; Jt was reſolved by the Court accozding to the: 
firſt Judgement, that the collation oughr: to be after the half 
year , and nat befoze 3 Foz they held, that Tempus ſemeſtre in 
the Statute of Weſt, 2 Cap. 5. is intended halk a pear attoꝛding 
tothe da yes uf the year, Which contains in the whole 365 — — 
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which being divided, the halt year is 182 days, and that time the 
Patron hath to pzeſent, who is the perſon chiefly regarded in 
Law, But they all agreed, that a moneth ſhall be accounted 28 
days to the moneth, tn caſe of a Condition fo2 rent, 38 H. 6. 7. in 
caſe of Inrolments, as 5 Eliz. Dy. 218. in caſe of a Lit held 
within a moneth after Paſch. & Mich. And generally in all caſes 
where the Stature ſpeaks of moneths: But where the Statute 
ſpeaks of years, it is to be tonſtrued as befoze, (viz. ) 182 days 
to the half, as it is 17 Eliz, Dy. And Yelverton (atd, that he had 
ſen in Juſtite Spelmans repozts, a caſe betwien Doctoz White, 
and the Bithop of Liacoln, where it was reſolved accozdingly in 
coſe of Quare impedit: And that Juſtice Walmeſly ſhewed unto 
him a pꝛeſident in the time of Ed. 1. (which was immediately 
after the Statute, ) where it was reſolved, That rempus ſe- 
meſtre ſhould be taken foz the half year, and not foz fix moneths 
only; Wheretoze the firſt Judgement was affirmed. And it was 
here further laid to have bien reſolved, that the Metropolitan 
may not p2elent after the avoidance of the Church until the pear 
fully ended: And by the ſame reaſon, the Oꝛdinarp cannot 
Collate until afrer the half year be ended. 8 


Leeches Caſe. 


ES bꝛought by Leech , to reverſe an Dutlawry upon the 
Statute of 5 Eliz. of Perjury : The firlt Erro2 affigned 
was; fo? that he was Endicted by the name of Nicholas Leech, 
de parochia de Algate, and Doth not thew in what County Algate 
is, Secondly, foz that a County Court was held 23 Feb. and 
the next County Court was held 23 March following, ſo as 
there were not 28 days betwien thoſe two County Courts, as 
thereought to be by the Law, excluſive and not incluſive; And 
foz the firſt cauſe it was reverled , although it was objeded to 
be well enough, becauſe Middleſex was inthe margent, lo the 
Pariſh ſhould be intended to refer thereto ; But becauſe an En- 
dictment ſhall not be taken byintendment, and becauſe the Coun- 
ty in the margent ſhall be referred to the place where the offence 
was committed, and not to the Endictment of the party; And 
by the Statute of 8 H. 6. there ought to be the addition of the 
place and County where the party endiced inhabits: Therefoze 
it was held to be ill, and reverſed. Fo2 the ſecond cauſe allo it 
was held to be erroneous : But Tanfield laid, that ought to be 


alligned as an Ertoz in fait: Foz it mg 
then it is god, and that matter Jſuab 
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Bould and others againſt Sir Henry Wynſton, 
Hill. 4 Jac. ror. 396. 


Jectione firmæ; Upon a ſpecial Uerdict, the caſe was ſuch: 
L.Sir Henry Wynſton by Indenture Covenanted in conſidera— 
tion of natural love and affection to William HXyzſton his eldeſt Son, to 
ſtand ſeiſed to the uſe of Villiam Wynſten for life, and after to the 
ule of ſuch a Femeas he afterward ſhould marry, for life, Remainder 
to the firſt Son of the ſaid villiam Wynſton in Tail: After: 
ward the laid William Wynſton being unthzifty, and in Cloce- 
ſter Goal 3 Sir Henry Wynſton to diſturb the riſing of the uſe 
to the Feme whom afterwards he ſhould marry, let that Land 
to his younger Son ko a 1000 yeats 3 Afterwards Wil- 
liam Wynſton took to Wife the Jaylozs Daughter, and 
died without JUlue, And whether this Leaſe were good 
agatn(t her, was the Queſtion ; Hutton Serjeant foz the 
Defendant held, Fir, that no uſe at all did riſe to the 


might 
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might endow his Feme ex aſſenſu patris, and a man may gibe 
Lands tn Frankmarriage befoze the marriage; Foz his affection 
is the cauſe of the gift : Wherefoze the uſe here is well limited. 
Secondly, that this Leaſe ſhall not bind the Eſtate of the Fewe, 
becauſe there was a god Eſtate by the firſt limitation, which 
if it be not deſtroyed, cannot be charged. no2 incumbzed after it 
is rayſed, becauſe it hath relation to the firſt Covenant, and 
none hath Intereſt to charge it: And this Leaſe ſhall not deſtroy 
it, but may well be tonſtrued to ariſe out of the reberſton which 
Sir Henry Wynſton hath, and may lawfully charge: Mhere⸗ 
foze it was adjudged fo2 the Plaintiff, Note, Miliams cited Sir 
Peter Lees Cale in the Court of Wards , to be reſolved in this 


point. 


Butler verſus Duckmanton, Trin. 4 Jac. rot, 237. Derbie. 


Reſpaſs : The Caſe upon ſpecial Uerdicnt was ſuch 3 Hum- (9) 
phrey Duckmanton deviſed that Land to John Duckmanton, 
bis Baſtard-Son , and to the Þetrs of his body3 Remainder 
to Richard Duckmanton his Couſin and Heir, and to his Þeirs 3 
And deviſcth the Land to Elizabeth his Mile foz fiftien years, 
if the lived ſo long: The laid Humphrey died 4 Ed. 6. Afterward 
Elizabeth married with Richard the Þeir of the Deviſoꝛ, to 
whom the remainder is limited, and two entred , and had 
poſſeſſion, and continued in poſſeffion.: John Duckmanton, the 
firſt Deviſe, in 15 Eliz. releaſed to Richard Duckmanton all his 
right and Intereſt in the laid Lands, and afterward notwith- 
ſtanding this Releaſe; entred and let to the Plaintiff; upon 
whom the-Defendantentred, Er ,*&c. . And hereupon the ſole 
queſiion was whether Richard Duckmanton' be in after this 
Elte determined, as Tenant by fufferance, np what polſefſi- 
on he had; And whether a.Releale unto him, he being bur Te- 
nant by ſufferante, be god to veſt the Eſtate in him: Andafter 
argument at the Barr; it was refolbed, that he was in poſſeſſi- 


on but as Trnany byTu rance3 Kc in telpen ak bis Reberfion 
de had ng coldur to enter, and he came. to the poſſeſſion by colour 
th was determined by efliixion 


of a Leaſe made to the ene, Whith Was bete 
df time beloze the Keltgfe made "fg'8 b had! 

hold the pbeCCion, bür as Tenant bß fulferance, vi tle he 
had until Entry was made updn pin. 'Serond , that this re⸗ 
teaſe being made untbhitn; he beini'Tenant iy fuckerante, is 
not god to belt any eſtate; fo? want pk peivity between them, and, 
a releaſe unto him, as to him who had the reverſton, is vad 3 
Betauſe he had not any poſſeſſion , and an Eſtate. cannot be. 
veſted in him in reverſion, by this means; Foz'if Tenant foz 
life releaſts to him in reverſton, it is void by wap of teleaſe 3 
and it cannot be by way of Surrender, fo2 want ok apt wozds: 

A fortiore here, at. Mherekoze without K* | 
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covered fix pounds Damages and 


was adjudged foz the Plaintiff, Vid, Litt. 107. 7 Ed. 4. 27. 
29 Hen, 6. Releaſe 8. 17 Hen. 7. 42. Mich. 30. 31 Eliz. betwen 
Allen and Hill, upon a releaſe to a Tenant by ſutferante. 


Clark verſus Cogge, Paſch. 4 Jac. rot. 331, 


Reſpaſs : Upon Demurrer the Caſe was; That one ſels 

Land, and afterwards- the Uende , by reaſon thereof 
claims a way ober part of the Plaintiffs Land, there being no 
other convenient way adjoyning 3 And whether this were a 
lawful claim, was the queſtion : And reſolved without argue | 
ment, that the way remained, and that be might well juſtiſie 
the uſing thereof, becauſe it is a thing of necetiity ; foz others 
wiſe he could not habe any pꝛofit of his Land: Et e converſo, if 
a man bath four Cloſes lying together, and ſells thzie of them, 
reſerving the middle cloſe , and hath not any wap thereto , but 
thzough one of thoſe which be (old, although be reſerved not any 
way, yet be ſhall have it, as reſerved unto him by the Law; And 
there is not any extinguiſhment of a way, by baving both 


Lands: Uberefoze it was adjudged accozdingly fo: the Des 


Haneock verſw Field, and others, Execators of Crouche, 
Hill. 4 Jac. rot. 577. 


venant : Fo; that the Plaintiff by Indenture let to the 

efjato? a houſe in Fleet. ſtreet, ta pears 3 And the Leſſee 
Covenanted to repair it well from time to time during the 
Term; And at the end of the Term to leave the ſame well re- 
paired to the Lefſazz And aſſigns the bzeach, foz that he did 
not leave it well repatred at the end of the Term. The Defen- 
dant pleads , that the Plaintiff within their dapes after the 
date of the Indenture, releaſed tothe Teflatozall Debts, Duties 
and Demands 3 And the truth was, that the Plaintiff had re- 


and made an acquittance upon recei t thereof gh. 1 Mypage 
n upon receipt thereof, with a generg 

releaſe of all Axions, Duties and demands; which was 
pleaded in Barr, being entred in hæc verba: Whereupon it was 
demurred, and after argument at the Barr, all the Court re · 
ſolved, that it was not anp Barr; Foz being a Covenant fu⸗ 
ture, and not in demand at the time of the releaſe made, but ta 
be perfozmed at the end ofthe Leaſe, this releale, although it be 
of all demands, (which is the moſt general wozd in releaſes ) 
pet there appearing not any intent to teleaſe it, cannot there- 
foze he any Barr; But if he had releaſed all Covenants in ſucb 
an Jadenture, that bad bien a Barr: And although a releaſe 
of all demands is good to extinguiſh warranty, though future, 
and to Barr demand of relief , as 40 Ed. 3. 22. is: Bet that 
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is,becaule in the one Cale, the Land is bound by the warranty, 
and the reliek is by the reaſon of the Seigniory whereto it belongs, 
ſo it is a god Barr: So it ſhall extinguiſh a Rent reſerbed up⸗ 
on a Leaſe, although it be made befoze any Rent arrear, be- 
cauſe it is due by the contract, which was befoze the Releaſe 
made 3 But this Covenant here is meerly future, and is not 
bzoken, no2 to be ſued befoze the end of the Term; And a re- 
leaſe ot Auions is not any Barr thereto, as Long 5 Ed.. is; and 
by conſequence, a releaſe of demand is not any Barr: And 
Tan field titeda Caſe of one B. in 23 Eliz. to be adjudged accozd- 
ingly 3 And fo2 that purpoſe, the Caſe betwien Hooe and Mar- 
ſhall, Mich. 39 & 40 Eliz. was vouched, where one became 
Baple, and befoze Judgement the Plaintiff releaſed to the 
Baple all Actions and demands, and afterward the Pzincipal 
was cohdemned, and did not render his body; And in a Scir. fac. 
upon this Keconuſance, the releaſe was pleaded, and adjudged 
to be no Barr; Betaule at the time of the releaſe , there was 
not any Recogniſance in any (umm , noz was there any duty 
due 5 So here, at. And of that opinion was all the Court. 
An exception was taken to the declaration , becauſe the bꝛeath 
was a{ſtgned, in not delivering up the houſe well repaired at the 
end of the Term, and he doth not ſhew in what point it was not 
well repaired: Sed non allocatur; Foz the bzeach being accozding 
to the Cobenant, is ſufficient + But if-the, Defendant had pleaded, 
that at the end of the Term he delivered it up well repaired 3 
Then if the Plaintiff will aſſign, any bꝛeach, he ought partitu⸗ 
larly to ſhew in what point it was not repaired, ſo as the Defen- 
dant might give particular anſwer thereto And Jultice Williams 
laid, It was (ſo reſolved in a Caſe betwien Boyle and Saxye, That 
in a declaration in Action of Covenant, it ſufficeth to aſſign the 
beach as general as the Covenant is 3 Whereloze it was ad- 
judged fo2 the Plaintiff. 2 * 


Vaughan verſus Juſtice Williams: 


Rror of g Judgement in a Scir. fac.: aga inſt him as Bayle foz 
one Powel, was:bzought , returnable befoze the Juſtices 
and Barons in the Exchequer Chamber, upon the Statute of 
27 Eliz. Cap. And becauſe there was ſome doubt made of the 
allowance thereof , it was moved in Court to be allowed; And 
all the Court held, that it was not allowable Foz it is not any 
of thoſe Actions mentioned in the Statute, whereof a Mrit of 
Erroꝛ lies, noꝛ is he any party, who may have a Writ of Erroꝛ 
of the firſt Judgement: And Manne the Secondary, ſhewed to 
the Court a Pꝛeſident, that a Writ of Erro2 was bzought of 
a judgement in this Court, in a. Writ of Beſcous 3 And al- 
though it be an Action in nature of Treſpaſs, yet becauſe it 
was not an Action named in — it was — 
2 5 
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that it was not allowable 5 Whereupon here this Mrit of Er- 
r02 was denied to be allowed, 


Evans werſ#s Thomas. 


(13) L Rror3Df a Judgement in the Common Bench: Upon a ſpect- 
[al verdid, the Caſe was ſuch 3 One George Howel being ſeiſed 
of Land in Fee, Covenanted with Morgan Williams, to tonbey it 
by Fine, oz other aſſurance to Morgan Williams and his Þeirs , 
befozetye Feaſt of Paſch. next following, which ſhould be ro the 
uſe of him and his Þefrs 3 with a pzoviſo, that if he payed to 
Morgan Williams 1001, at the end of 13 years , that then he 
might renter, and that all Aſſurances ſhould be to the Conuſoz 3 
And Covenanted and granted koz him and his Heirs, with the 

| | ſaid Morgan Williams and bis peirs, that he and his Þeirs 

| ſhould enjoy the (aid Land untill the end of the laid 13 years, 
and after fo2 eber, if the laid 1001, was unpaid. And Morgan 

Williams Cobenanted, that he would pay annually during the 

1.3 pears, two Capons 3: and that during the 13 years he would 

not commit any waſte ; The afſurance was not made: Mhether 

this Covenant amounted to a Leaſe foz 13 years o2 no, was the 
| queſtion : And adjudged in the Common Bench, that it was not 

| any Leaſe, but merly a Covenant: And the Erroꝛ was 1 

| in this point of Law only: And now Yelvercon fo2 the Plain⸗ 

tiff pleaded, that it was a Leaſe ; Foz ſo the intent of the par- 
| | ties appears, that the aſſurance ſhould be in nature of a Moꝛ⸗ 
| cage, and that if the aſſurante were not made, yet he ſhould 
| bave a Term foz 13 pears; Foz otherwiſe, the Covenant ſhould 

6 be in vain, that he ſhould not commit any walt. But all the 

| Court held, that it was not a Leaſes Foz the intent of the parties 

| was, to make aſſurance of the inheritance by way of Moꝛgage, 
| which is but a Covenant, that he ſhould enjoy during the time 
| of the Dozgage, and not to make a Leaſe ; Foz if a Fine had 
| been levied, oꝛ à Feoffment made, That had not bien a Leaſe, 
| 
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And the Covenant that he and his Heirs ſhould enjoy it until the 
end of 13 years, and in perpetuum if the 100 l. were not paid, ſhews 
| the intent, that it ſhould not be a Leaſe, but mi#rly a Covenant 
| fo2 the quiet enjoying 3 And the Covenant that he ſhould not 
| - make any wal, doth not expound it otherwiſe, but was to the 
| intent, that he being but a Wozgage , ſhould not commit any 
| walt; foz which otherwiſe there was not any remedy, Tan- 
field laid, that it had been adjudged in one Pleſance his Caſe, if 
| one Covenants and grants with another, that he ſhall have and 
| | bold his Lands foz ſo many pears, it is a good and abſolute 

| Leaſe; But if be Covenants and grants, that be ſhall enjoy his 
| 

| 


Lands foz 10 years, it is not a Leaſe, becauſe it ſounds only 
in Covenant : And 44 Ed. 3. Monftrans de faits, 144 is, if one Co- 


venants wtih another, that if he will marry his Daughter, be 
= all 
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ſhall have ſuch a flock of ſhiep , he marries his Daughter: the 
pꝛoperty of the ſhiep was pzcſently in him, becauſe it was but a 
perſonal thing; And the Covenant is as a grant: So here, 
this was a Covenant, and no Leaſe : Wherefoze the Judge- 
ment was affirmed. Vid. 21 H. 7. 


Rickman verſas Garth. 


122. a ſpetial Uerdic the caſe was, That Job. Bi⸗ 
ſhop of Carliſle let a Poꝛtion of Tythes to John Rickman, 
Francis and Thomas his Sons, fo their libes ſucceſſive, rendzing 
the antient Rent 3 and afterward died: Henry Bishop ok Car- 
liſle the ſutteſſoꝛ, accepts the Rent fo2 divers years, and after- 
wards makes a new Leale of thoſe Tythes foz 21 years which 
Lellte took thoſe Tythes 3 And the Plaintif,being the firſt Lefſee, 
bꝛings treſpaſs, Et fi, &c. The firſt queſtion was, whether this 
was a god Leaſe within the Statute of 32 H. 8. & 1 Eliz. Se- 
condly, if it were not a god Leaſe, whether the acceptance of this 


Rent by the ſucceſſoꝛ, makes it god aga inſt him during his time: 


It was reſolved as to the firſt, That it was a void Leaſes Fo; 
no Leale is god, unleſs the ancient Rent be reſerved, and an- 
nually due and payable accozding to the reſervation ; But this 
Rent being reſerved upon a Leaſeof Cythes fozlife, there is not 
any remedy foz it by difireſs oz afliſe, ſo the Leſſee is not com- 
pellable to pay it; And becauſe it is not payable as the Law ap- 
points, it is therefoze Void, Vid. 5 Ed. 3. 30 Aſs, 5. Rent reſer- 
ved out of a Leaſe of an hpundzed, foz life, is void, foz that rea- 
Con 3 And Tanfield (aid, that this point was firſt adjudged in 29 
Eliz. between Monington and Trie. Setondly, it was reſolved , 
that the Leaſe being void, the acceptance ſhould not make it god 3 
Foz it is made abſolute void by the Statute-Law againſt the 
ſucteſſo2,but not againſt the Bilhop himſelf; And it is not like to 
. Leaſes by the Common Law, made by a Biſhop oz a parſon foꝛ 
thꝛie lives 3 there it is not void, but only voidable, which by ac- 
ceptance may be made god 3 But the Statute of primo Eliz. in 
this caſe takes away the tourſe of the Common Law: TWhere- 
fo:c it was adjudged accozdingly. | 


Ward verſus Walthew, Hill. 3 Jac, rot, 1161. 


Jectione firmz : Of a Melſuage , and 15 Acres of Land, 
E: prati 50 paſtur. in Sutton Coefield, of a Demiſe of Ed. Wil- 
loughby, foz thꝛie years: Upon Not guilty pleaded , the Jury 
found a ſpecial Uerdic 3 That John Biſhop of Exon. was ſet- 
ſed in Fe de infra ſcriptis Meſſuag. & tenementis hic poſtea men- 
tionat. in Sutton Colefield in Comitat. War. viz, de infraſcript. 
Meſſuag. vocat. Marlepit hall, ac de 3 Cloſes vocat. Barbicloſe, &c. 
Continent. 2 acr. prati, & 13 paſtur. que ſunt & tempore quo. &c. fu- 

erunt 


(14) 


(15) 
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erunt parcell, tenementi infra ſcript. & fic ſeiſitus, tam pro bono 
ſervitio done by Nicholas Turnor his bomeltique ſervant, as foz 
dibers other conſtberations him moving, the 3 Apr. 36 H. 8. de- 
dit tenement. illa to the laid Nicholas Turnor : And one Syble Yard- 
ley his couſin, by Charter of Feolfment, which is found in hæc 
verba Omnibus, &c. Scitatis me præfatum Epiſcopum, tam pro bono 
& fideli ſervitio mihi per Nicholaum Turnor domeſticum meum, per 
plures annos elapſos præſtito; quam pro diverſis alis cauſis & conſide- 
rationibus, movent. dediſſe & confitmaſſe præfato Nicholao & Si- 
byllæ Yardley conſanguineæ meæ, unum tenement, nuper in tenura 
Willi. Taylor, in parva Sutton, infra dominium de Sutton Colefield, 
cum omnibus terr. & tenement, eidem tenement. ſpectant. necnon 
unum cottag. nup. in tenur. Johannis Burling, cum omnibus croftis 
terr. & tenement.eidem pertinent. Habendum & tenendum dict. tene- 
ment. & cottag. cum omnibus eorum pertinent, præfat. Nicho. & Si- 
byllæ & bæredibus de corporibus ſuis procreat. And it was found, 
that the laid Meſſuage and Cloſes were inter alia cognita by the 
name of a tenement , and occupied under the Kent of 15 8. And 
that the laid Nicholas Turnor was then ſervant to the Biſhop 3 
And the laid Syble was his Couſinz And that a Marriage was 
then intended to be ſ\olemnized betwixt the laid Nicholas Turnor 
and Syble , which was had accozdingly 3 And they had Jfſue 
John Turnor and William Turnor: But afterward Nicholas Tur- 
nor died; Syble lurvibing tok to husband Francis Clapham 3 
They the 29 Eliz. infeoffed the ſaid John Turnor : Afterwards 


- Francis Clapham died; Syble rfentred 2: And after John Turnor 


levied a fine of thoſe tenements Sar Conuſaus de areit come ceo, & c to 
the Defendant ; Syble afterward in 35 Eliz. infeoffed of thoſe 
tenements the ſaid William Turnor her letond Son, lobn Turnor 
entred, and in 37 Eliz. JInfeoffed the Defendant 3 and afterward 
one Richard Smith, Coufin and heir of the laid Biſhop, entred, 
and in 38 Eliz. let to the Defendant foz pears; William Turnor 
entred upon him, and infeoffed Ed. Willoughby, leſſoz to the 
Plaintiff, who entred, and let to the Plaintiff, upon whom the 
Defendant entred, Et ſi, &c. The firſt queſtion was, whether 
this gift in this manner, be a gift within the Statute of 11 H. 7. 
Fo2 if it be a Joynture within that Statute, and as purchaſed 
by the husband, then this Feoffment by Syble to her ſecond ſon 
is a fozfeiture , whereof the eldeſt Son and his Conuſe may 
take adbantage 3 And it was reſolved, that it was not a joyn- 
ture within the Statute afozeſaid , foz it was not a gift by the 
Baron, no; by the ancelto2 of the Baren: And the conſideration of 
the ſervice of the Baron, is not ſaid to be ſuch a purchaſe as the 
Law intends : Foz it is no conſideration, which being recited 
in the Kings Patent, if it were falſe, would make it ill, as it 
hath been adjudged; And it is not ſo valuable, as that the Law 
would intend it to be the purchaſe of the Baron, but a volunta⸗ 
ry gift of the Biſhop ; And although the Died be, fo? 2 "ig 

; ther 
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ther Conſiderations, tbere being no other expzefſed noꝛ named 
therein, that general clauſe ſhall not alter the caſe, as it is held 
in Mildmays Caſe Co. 1.176, Alla the naming Syble his Couſin 
in the Did is not material, becauſe it doth not appear to be any 
conſideration of the Dixd , but is by way of addition to her 
name: Vet in regard it is found in facto that ſhe was his 
Couſin, and that there was a Marriage intended between them 
at the time of the gift, which afterwards took effect 3 It ſhall 
be intended to beas well the cauſe of the gift, as the ſervice of 
the Baron: Allo, if it ſhould be conſtrued the purchaſe of the 
Baron, pet Tankeld ſaid, That tbat could be but foz the moity at 
moſt 3 Fo2 they took by moityes, being purchaſers befoze the 
Coverture; ſo foz the moity, the Feme cannot be a jopntreſs with⸗ 
in the Statute. 3 And lo it was reſolved, 13 Eliz. in the Court 
of Wards, one Edmunds caſe, where the Father gave Lands to 
bis Son, and toa Woman whom he intended to marry, in Tail; 
They Intermarry, and have Iſſue 3 the Baron dies, the Femeſurbi- 
ding, aliens 3 That it was a fozfeiture but fox the moity ; But ; 
Williams dented it to be Law, and ſaid, that in ſuch caſes it 
was a foxfeiture fox the entire, Secondly.,it was reſolved, ad- 
| mitting it were a joynture within the Statute of 11 H. 7. yet 
| as this caſe is, neither the heir, noꝛ the Conuſe, ſhall take ad- 
vantage of the fozfeiture, Wy the alienation to the younger Son 3 
Foz when the heir is infcofted by the ſecond Zaro» and the Feme, 
and afrerward the en die, and the Feme enters, the defeats 
that Eſtate 3 And when the heir levied a Fine tothe Defendant, 
that Fine gave no intereſt , but only by Eſtappel ; becauſe the 
peir had nothing at the time of the fine , no? the Cooney U 
the heir bath given his right to the entail, and concluded him 
ſelf that he cannot enter; and the Conuſte cannot enter, becauſe 
be bath nothing but by anne ent no reberſion: And therefoze 
there is difference between this tale, and that of Sir George 
Brown ; There the heir in Tail had a reberſion in ie expectant, 
and by bis Fine gave that reverſion to the Canuſ#, ſo he had the 
reverſion of rhe Eftate of the Conuſie, and might well enter in 
reſpect ofthe pzefubice 3 But he hath not (o'in this caſe. Thirds 
ly,it was moved, whether dy this babendum the Lands appurte- 
nant to the Petfuage yafſed,o2not; And they reſolven, That it 
did bythe name of Tegementym, Faurthlp, it was mabed, That 
this Uerdicg did not maintain the Declaration. 3 Foz the De⸗ 
claration. is, of Lands in Surcon. Coefield, and the Uerdin finds 
the leiſin of Lands in Sutton Colefield ; and the Ded is of Lands 
in parva Sutton, infra Dominiumde Sutton Colefield;So neither the 
Uervic no: Ded agrie wich the Declaration , foz the Will 
where the Lands tie 3 Therefoze no Judgement ought to be gi- 
ven: But all the Court refolbey , that the Uerdig finding 
ſeiſin de infra ſcript. Meſſuage. &c. t is quaſi an expꝛels 
averment 3 and finding, that Sutton Coefield, and Sutton 8 80 
— eld, 
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field, & parva Sutton infra Dominium de Sutton Colefield, are all 
one, and that they be all in one Pariſh, and that Sutton Colefield 


is an pamlet within the Pariſh of Sutton Coefield; And this bc- 


ing in a Uerdict, when the Jury found, quod dedit tenementa 
infra-ſcripta by name in the Died, ſhall be intended all one 3 And 
ſo it appears was the intent of the Jurozs: Mherefoꝛe it was 
adjudged fo2 the Plaintiff, Vide Cooks 3 part of his Repozts 
Termino Hill. 7 Caroli, pag. 24.4. Cooland verſus Wyar, where 
this cauſe is cited, Et vide Plowd. 150, in Throckmortons caſe 
foꝛ the pleading in this point. bs 


5 Gybſon verſus Searl, 


Jectione fitmæ: Df Lands in Tatteridge, by the Lefſe of 
Richard Peacock, againſt the Letſte of Gage, upon a ſpecial 
cerdict the tale was; The Biſhop of Ely 26 H. 8. let the Man⸗ 
no2 of Tatteridge, whereof the Land is parcel, to one Goodiich, 
with an exteption of Mards, Parriages , Reliefs , Lets , 
Courts and Advouſons, Habendum foz 99 years, rendzing 121. 
per ann. This Leaſe was confirmed by the Dean and Chapter 
1 Eliz. Coxe Biſhop of Ely retiting this Leaſe and Exception , 
by Indenture Demiſes de tame things excepted, to the lame 
x effee fo2 21 years; ren ene 8. 4 d. per ann. And further 
grants unto him the Bailywick 


ofits appertaining to the laid 
be Pran and Chäpter: And 

-of the Panndz, by di⸗ 
Fuz.ut the Plaintiff 
oz tame to the Deken⸗ 
Dekendant; And that 


\ 
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make ſuch a tonſtruuion; And in this Cale, this grant of the 
Ba ilywick is diſtinct, and of another thing then that which was 
Leaſed befoze 3 And rherefoze cannot be any ſurrender 3 And fo 
that cauſe map well ſtand with the other: And therefoze Tan- 
field (aid, if a man bath Black-acre, and divers other Lands in 


D. and lets Black-acre fop 21 years , and the next day, lets all 


his Lands in D. fox 10 pears, Jt is not any ſurrender 
of Black-acre 3 But ſhall be Conſtrued as a Leaſe of all 
the other Lands beſides it, which may well ſtand with the foz- 
mer Leaſe, So a Lefſee takes a grant of a rent⸗charge out 
o the ſame Land foz life, 02a Leſſee fo2 lite takes a grant of a 
Kent-charge fo2 years 3 that is not any ſurrender; Becaufe he 
might have the benefit ofrhat Kent after the Eſtate in the Land 
be determined: But if Leſlee fo2lite takes a grant of a Rent- 
charge fo2 life, out of the ſame Land, That is a ſurrender , 
according to 21 H, 7. 6. Foz otherwile the Rent-tharge can- 
not take any effect. Vid. 48 Ed. 3. 32. Accord. And it hath bien 
adjudged in the Common Bench, if Lelloꝛ makes a Feoffment, 
and Letters of Attozny to the Lefiee to make Livery, it is not 
any ſurrender 3 Foz he did it but as a ſervant :; Wherefoze, the 
Bailywick being a collateral thing, an acceptance of the grant 
thereof is not any ſurrender: Williams Juſtice actoꝛds, It cannot 
be a ſurrender; Becauſe the Bailywick is not any intereſt in the 
lame thing, which was let befoze : Foz a Bayliff hath not any 
intereſt at all, but is a meer lervant, and doth things fo2 the pꝛo⸗ 
fit of his Maſter, although be doth them voluntarily, as 2 Ed. 
4. 4. is, yet it is intended to be dane in the name of his aſter 3 
And in Debt hereupon, the declaration ſhall be, that the Maſter 
let. And whereas the caſe of 3 Eliz. Dy. 200. hath bien objected: 
Where Lefſ fo2 years of an houſe accepts a grant of the tuſto⸗ 
dy ol the lame houſe, that it ſhould be a ſurrender 3 That is true, 
and hath bien ſo adjudged: Foz: the cuſtoby of the ſame thing 
which was let befoze, is another intereſt in the ſame thing leal⸗ 
ed, and cannot ſtand with the firſt Leaſe 3 And therefoze nat 
like to this tale. And it hath bien adjudged in Sir John Cham- 
berlains kale; That where Leſlir foz pears of a Park, accepts a 
rant of the Difice of Park-kepervf the ſame Park, foz his life; 
That is not any lurrender, betauſe it is an Office collateral to 
the Land? But ia ;Lellee takes a grant ot Common out of the 
ſame Land, oz of the berbage of the fame Land; That is a ſur- 
render becauſe it cannot confilt: with his Loaſe: And it is a 


rn Dina That in many: Wannozs, a Copy-holder is Bat- 


liff of the lame Pannoz; by cullom'3.and it was never taken to 


be any ſurtender 3 So if Leiter fo2- years of à Manno, be made 
Surveyo2.02 Steward thereof fo; life, that is not any ſurren- 
der, as it was reſolded in the caſe nf Sir Valentine Brown; And 
the Bailiff of Weſtminſter is commonly a great man, who hath 
alſo Leaſes in Weſtminſter of * Demiſe of the Dean and Chap- 


ter 5 
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ter, And pet it was never intended to be any Surrender; and 


— 


therekoꝛe not here: Mherekoze, 4c. Velverton, it cannot be a ſur⸗ 
render fo2 3 cauſes 3 Firſt, fo2 that the Leaſe of the Bailywick 
is of another thing. Secondly, A Bayliff hath authozity to med- 
dle with the Land, but hath not any intereſt therein. Thirdlyp, 
becauſe a Baili hath no permanent Eltate, but is determinable 
at the Lo2ds pleaſure : Foz the authozity of a Bailiff, vid, 21 H. 
7. 12 H. 7. 14 3 Ed.2. Title Avowry 3 That a Bailiff may receive 
Rents, take Fealty, pay Muit-rents, repair houſes and fences, 
but in luch manner as befoze 3 Fo2 he cannot tyle where it was 
thatched, noz2 impail where it was mounded with a hedge 3 And 


be may do any thing fo2 his maſters benefit, but not to his pꝛe⸗ 


judice without his Allent 3 and therefoze he cannot gibe leiſin ok 
Kent, no2 exchange the Loꝛds Land; as 41 Ed. 3.26. is, and 29 
H. 8. in Bro. A Bailiſf may be Steward of the lame Mannoꝛ, 
foꝛ they may well both ſtand together; and 20 H. 7. 5. Bailiff ot 
a Mannoꝛ, who hath Kent illuing out of the ſame Yannoz, ſhall 
have that Kent by Kecouper, which pꝛoves that it is not ſulpended, 
becauſe the Bailywick being a thing diſtinct from the other, the 
taking of a grant thereof cannot be a ſurrender of the Leaſe of 
the Land: Wherefoze, at. Fennor attozd in omnibus: There- 
upon it was adjudged foz the Plaintiff, 


Shoyle-werſas Taylor, 
Mich. 4. Jac. rot. 87. 


INformation in the Exchequer upon the Statute of 5 Eliz. 

Cap. 4. by Sboyle fo2 the Ring and himſelf ; Foz that the 
Defendant at Saint Clements prope Temple Barr, London; 
The firſt of December 3 Jac. & continue poſtea uſque 12 Novemb. 
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And of this point the Barons were in doubt: But it was after- 
ward reſolved upon confiberation of the Statute, that the Jn- 
fozmation well lay; Fozthe intent of the Statute was, that 
ko ſuch otfences, men lhould not be dzawn out of the county 
where the offence was committed : And although the Statute 
mentions, that the Suit ſhall be foz them in ſuch Courts there 
named , pet it is not in the Negatibe, (and not in any other 
Court) but not in any other County; And this being a Suit 
fo2 the Ring , and in this Court pꝛoper foꝛ him 3 This Jnfoz: 
mation is well maintainable, and ſo it was adjudged: And this 
was the firſt Caſe, wherein Sir Laurence Tanfield (being be- 
foze Juſtice of the Rings Bench, and the ſame day made Chief 
Baron of the Exchequer, being the laſt day of the Term) ſpake 
to, and adjudged by the opinion of all the Court: Anda, Pyeft- 
dent was thewn, Paſch. 3 Jac. rot. 15c. in the Rings Bench, be⸗ 
twien Bean and Drage, fo2 uſtng the Art of Spurrier, within the 
add pariſh of Saint Clements, againſt the laid Statute; And 
it was adjudged, that it well lay; But it was ſaid, that there 
was not any queſtion in that Caſe 3 Becauſe the offence being 
in Midd. and the Rings Bench fitting in Midd. they bad the 
power of the Seffions intended within the Statute 3 But the 
Court held it to be all one: TWherefoze it was adjudged accozd: 
ingly. Note the Principal Caſe was afterward affirmed in a Wrie 


of Error. 


The King verſus Twine, and others in the Exchequer. 

Mich. 3 Jac. rot. 1 50. 

Pon Demurrer , the Caſe was ſuch 3 One George York 

recovered againſt John Allen, 4000 I, Damages, in an 
Action upon the Caſe: Alterwards George York being outlawed 
ina perſonal Action, dyed; Muten Eliz. 34 Regni ſui, (reciting 
that he was outlawed,;and dead) granted all his Gods, Chat⸗ 
tels and Debts to Francis Anger, to the uſe of Mary York : 
Afterwards Francis Anger by Died aſſigned that Debt and 
Judgement to Chriſtopher TwinezAnd notwithllanding an Extent 


Iſſued in the Kings name , to extend all the Lands which the 
ſaid. John Allen had at the time of the Judgement: And the 


Lands in the poſleſlion of Thomas Twine, ( which he purthaled 
after the Judgement) were extended: And thereupon 118 
Ter · tenant) pleaded againſt this Extent, to be ene exe 
ol At being upon aſlignment made 34 Eliz. by the QAuten: de 
as by the Alignment made by Anger to Twine, he is charge⸗ 
able to him only, and not to the King 2 And it was thereu * 
demurred, and argued divers times in the Exchequer ; And 15 
ꝑꝛincipal - queſtion was, Whether after this Alignment of thi 
Debt by Muien Eliz. The raps Os Cates bis own name, fg 
the benefit of the Patentie 3 14 Patent# thereby mig 
x — ; | 
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habe the Suit in the Rings name: And after argument at the 
Barr, all the Barons reſolved, that as the Rings grant of a 
thing in Action, is god enough; ſo this Debt which is fozfeited 
tothe King by the Outlawry of York, is well granted, and the 
G2antie may have the benefit to leby this Debt, by Action in his 
own name, 92 by extent in the Rings name; although be hath 
not any woꝛds in his grant, to {ue it in name of the King, as 
is uluall in ſuch Caſes: But the Aſſignment over of this Debt 
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E Plaintiff, ußon whom the Delen⸗ 

Fit, it was relolbed without argu⸗ 

Ellates raiſed by this Covenant in 
In ronfiberation of lode to his Son, 


being exetuted befoze'Enfter, ) Tho Covenmgit 
M extended 
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extended to all, (although it was objected, That the words be- 
ing, That of lo mach of the ſaid Lands as ſhould not be ſufficiently 
conveyed, he would ſtand, &c. The intent was, that he would 
ſtand ſeiled, when part was conveyed, and [uffictently executed 3 
But when no part was executed, it was not his intent that all 
Hould be raiſed by Covenant: Sed non allocatur; Foz the tonſi⸗ 
dera tion being ſutficient, the Covenant well extends to all: there 
being nothing conveyed by the Eſtate executed. Secondly, it 
was reſolved, That the Eſtate being not executed, (the uſes ri⸗ 
ſing by Covenant only) the P2oviſo to make leaſes is void; Fo? 
the lelltes are ſtrangers to the conftderation of blood, and there- 
foze cannot take benefit of any ſuch Eſtate thereby; And the Fa- 
ther hath not any authoꝛity to make leales. Vid. Mildmayes cafe, 
Co, 1 Fol. 176. And the Loꝛzd Pagers cafe, ibid. 154. Thitdly,, 
(which was the pzincipal question) when Edward Elms, (who 
was but Tenant foz life by this Conveyance, with power ok Re- 
bocation ) made aleaſe foz 21 years (which might have had his 
determination during bis like,) it being made in conſideration of 
money payed, whether that ſhould be laid to be a leaſe Derived 
out of; the. Etate f92 life only, q: Whether the leſſee, ſhall have 
benefit of; the Statute of 27 Eliz. That this boluntary and re- 
vocable conveyance. ould pe (aid 50 be bold and reboken gquoarl 
the leliz ,, was the doubt And it was held by all the:Juſtices, 
that this leaſe ſhould, be god andablolute, and not -be:tmpeach- 
ed by the fozmer3 But: be wha made it having power: to re- 
boke it, the Law ſhall conſtrue it as revoked, and void geg the 
lellte, and that he was as tenant in Fe, when he made that leaſe : 

Fo2 it is expꝛelly within the woꝛds and intent of the Statute of 
27 Eliz, This leaſe being made in conſideration of a Fine payed. 
And it was (aid at the Barr, that in 29 Eliz. between Hiade and 
Collins, it was reſolved in this Court, that where one bad made 

ſuch a conveyance, and had made a leaſe relerbing Rent, with⸗ 

out other conſideration, that it was ſufficient, and a rebotation 

of the firſt eltate, quoad that leaſe : Wherefoze, at. And becauſe 

none of the Plarnreiefgparthay , the | A 


Er adjournatur. 


Emorendam, The laſt day of this Term, Sir Tho. Flemming Chief (20) 
Baron, was made Chief Juſtice of the Kings Bench, and imme- 
diately after he was (worn, Sir Laurence Tanfield one of the Judges of 
the Kings Bench, was made Chief Baron, and ſworn before the Lord 
 Chancellex.and Treaſurer: And afterward the ſame day, the Lord 
Chintdttrricime back into the Kings Bench; And Sir John Croke, one 
of the Kings Serjeants, was made Juſtice of che ſame Bench; And 
that day alio Doderidge the Kings Solicitor was made the Kings Ser- 
jeant, (he being Serjeant before, having by diſpeaſation left his ha- 

bir, and become Solicitor 3 ) And in bis place Sir Francis Bacon, who 

— was 
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was of the Kings Counſel at large , without any ſpecial place was 
made the Kings Solicitor. 


Civitas London verſus Greyme, Trin.. 5 Jac. rot. 1607, 


1 Caſe was 3 The Mapoꝛ and Citizens of London Cobe⸗ 
nanted to find 8 men to grind every day in Bridewell Mill, 
which they let to the Defendant, and agreed, That if they fail- 
ed therein, the Defendant ſhould retain ſo much of the Rent out 
of his Kent: The Defendant pulled down the Cozn Mill, and 
made it an IÞozſe-Mill, and would now defalk (ſo much out of 
bis Rent, as he ought to be allowed fo2 the 8 men: But all the 
Court held, that by the alteration of that Mill in this manner, 
the leſſozs are diſcharged of their covenant 3 And that this ton⸗ 
verſion is waſte, although it were foꝛ the leſſozs advantage ; And 


fo it is to tonvert a Comm Mill to a Fulling Mill. 


Wodell verſus Hungate. 


H bt: Upon an obligation againſt an Executoz, who pleaded 
that the teſtatoz, rempore mortis ſuæ was indebted to the 


King fo2 the Dffice of Sherilflhip ; And becaule it was not aver- 
ed that it was verum & juſtum debitum, & minime ſolutum, it 


was demurred in Law: And without argument, (betauſe an Jn- 
junction was ſerved out of the Exchequer ) adjudged foz the 


Plaintiff, 
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Selman werſus King and others. 


between the Defendant and others, a Commiſſron ifſued 

ko: the examination of Mitnelles; And the Plain- 

tiff at the time of the Commiſſion kept an Inne in Ben- 
ingham : Jn tonſideration, that the pzomiſed to find hozſe-meat 
and mans meat fo2 the Defendant and his Company, during 
the time of the ſitting ok the Commiſſton 3 That the Defendant 
aſſumed to pay to the Pfaintiff all ſuch lummes as that diet 
and hoꝛſe meat amounted tinto, when he ſhould be hereunto re⸗ 
queſted; And alledgeth in facto, that the Commiſſioners late 
there thzie dayes, and that ſhe found the ſaid hozſe-meat and 
mans-meat during the ſaid time, which amounted to fibe pound 
ſir ſhillings 3 And that the Defendant, licer ſzpius requiſitus, hath 
not payed it: The Defendant pleads Non aſſumpſit; and 
found againſt bim; And now moved in arreſt of Judgement. that 
the pꝛomile being, to pay when he ſhould be requeſted, there ought 
to be a pꝛetiſe requeſt alledged , and the year, day, and plate of 
the requeſt expzefſed : Foz the Defendant is not otherwiſe 


) Sſumpfit : Whereas upon a ſuit in the Star Chamber, 


chargeable in an Aſſumpſit; And of that opinion was the whole 


Court: Foz when the Defendant is chargeable upon a collate⸗ 
ral pꝛomiſe, and not fo2 a meer debt, there ought to be a requeſt 
pꝛetitely alledged : But in an Aſſumpſit foꝛ Debt, where a du⸗ 
ty was due befoze, that being but in nature ok a debt, the gene- 
ral allegation, licet ſæpius requiſitus, is ſutfitcient: And fo2 that 
cauſe the Judgement was ſtay ed. FOIL, 


Winckworth verſus Mayo, Trin. 5 Jac, rot. 


I 4/znmen!, eypꝛeſſeth the place to be, in un Acre of Land; 
And ſhewe the Buttals and Siding, Eaſt, Welt, Noꝛth and 


South: The Dekendant pleads Not guilty; The Jurp found 


uoad tranſgreſſionem in dimidio infraſpecificat. unius acre. ter. 
that the Dekendant is guilty; And allels Damages, &c. Et 
quoad reſiduum that he is not guilty; And it was thereupon 


moved, that the Plaintiff ſhould not habe Judgement: F ke 
place 
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place aſſigned being abbuttald four wayes, the moity thereof 


cannot be bounded in luch manner; do the Plaintiff hath failed 
in his abbuttalls: And the Court at the firſt motion were of 
that opinion; But at another day being again moved, they all 
held it to be well enough: Foz although the Plaintif by this 
Uerdict may be intended to have but a moity, being pcradben- 
ture Tenant in Common with a ſtranger, yet upon a general 
Iſkue, the Defendant lhall not take advantage thereof, but the 
Action well lies fo: the Plaintiff, Allo although the place al⸗ 
ſigned is an Acre of Land, and the Jury found it to be an half 
Acre, it is well enough: Alſo although the treſpaſs is made 
but in dimidio unius acr, pet that accozds as the Plaintiff hath 


* counted ; And although the treſpaſs was done in the moity 


thereof, yet it may be well alledged to be done in the whole 
Acre ; Whereloze the Plainti had Judgement. 


Jeuerrat verſus Calde well, Paſch. 4 Jac. rot. 517. 


T Rror of a Judgement in Burton ſup. Trent: The firſt Erroz 

zalligned, ore tenus; Becauſe it was not ſhe wn in the ſtyle of 
the Court, by what authozity it was holden, (viz.) by Charter oz 
Pꝛelcrption: The ſecond Erroz, becauſe the ſtyle of the Court 


is, Coram Seneſchallo & Balliyo Domino Paget; And he doth not 


ſhow their names: And both thele were held to be Errozs in⸗ 
turable: Foz in thele inkerioꝛ Courts, the authozity whereby 
they are held , as.likewiſe, the names of the Judges befoze 
whom „ ought alwayes to be expzefſed; otherwiſe the Rings 
Courts cannot take Conuſante-of their authozity : And foz theſe 
cauſes.it was reverſed, . Vid. 22 Ed. 4. 8. 22 Ed. 4. 


Si Thomas Holt verſus Aſtgrigg. 


tion upon the Caſe foꝛ words, Sir Thomas Holt ſtruck his cook 
Aon the bead with a cleaver, and cleaved his head, the one part 

lay on the one ſhoulder, and another part on the other: The De⸗ 
kendant pleaded Not guilty, and found againſt him 3 And now 
moved in Arreſt of Judgement, That theſe wozds were not acti- 
onable 3 Fo2 it is not averred that the cok was killed, but ar- 
gumentative: And of that — was the Court, -Fleming and 
Williams Abſentibus : Foz lander ought to be direc , againſt 
exe may; nat be any intendment: But here notwith- 

ſuch wounding, the party map pet be living, and it is 
elnalg: Wherefozecit was avjudged foz the Delen⸗ 
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William Harriſon Executor of Thomas Hirriſon, 
. verſus Fulſto we. 


wa 4 © Ne 


FE Rror of à Judgement in the Common Bench, in Debt (5) 


F. upon two Obligations; the one ok 60 l. fo the payment 
of 40 l. 14 Odob. 42 Efiz. the other of 45 l. kazethe payment 
of 20 J. at another day; The Defendant pleaded payment 
of both; And found against him kor them borh: But the-Uer» 
dict was entred, quod non ſolvit the Taid 40 % ſuper quarrim 
diem Octoh. where it ought to habt deen ſupts quattam Tech; 
mam; Ind Judgement was given upon this Gerdic, and ea 
(Urit of Erro: bzought, and the Retozd removed: And now 
this fault being ſpyed, it was möbed, that it might "bez ae 
mended; Foz by the note of the Clerk of the"ACifes; This 
Uerdic was foz the Plaintiff; And although it were after 
the Writ of Erroz, The Recozd being here, it was awarded 
to be amended. Another Erroz 'aAfgned , was, That the 
Crit Dion was , againſt Tomas Harriſon Executoꝝ ok 
William Harriſon; And lo was the Capias; the alias, and the 
pluries: But the Declaration „ Uerdict and Judgement were 
againſt William Harriſon Exetutoꝛ of Thomas Hartiſon ; So it 
is variant from the Detlaration, and doth not watrant it: 
And altbough it was moved, that this being after Uerdia; 


4 
7 
0 


is helped by the Statute of 18 Ee. which prebides that 


after Uerdic, the want of an Original ſhall not pꝛejudite; 
And here is not any Oꝛiginal againſt William Harriſon, àgainſt 
whom the Uerdic and Judgement were giben; And lo is 
within the pꝛoviſion of the Statute: Sed non allocatur; Fox 
although the Statute helps when there is not any Oꝛiginal, 
yet when there is an Oziginal which is ill, that is not aideys 
And here the Dziginal is againſt Thomas Hattifon Exetutoz 


of the taid William Hatriſon the Teſtatoz, lo the Original 


Writ is againſt the Executoz, but there is à miſtake in 
his Chꝛiſtian Name: And the ſame Reeozd thews, that 
obtulit ſe yerſus Thomam Harriſon 3 And the Capias is againſi 
Thomas Harriſon, ſo is the alias, and ' pluries ; And being 
all upon one and the lame Recozd, it ſhall be intended, 
that the Declaration. and pzoceedings, are upon that Mrit 
which is bicious , eſpertally as this Caſe is, upon a Writ 
of Dimiaution 3 This. Writ and no other being certified: up- 
on that Recozd 3 Wherefoze abſence Fleming Thief Julbice, it 
was reverſed, (97 Wi 211 $507 
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02 


.-. ; Rebertſon-verſus Lady Stallage. 


Caſe out of the Court of Mards was referred by the 
/\ Rings-ſperial Commandment.,, to the two -Chief Ju- 
tices, the Chief Baron, Williams, and Altbam, wherein 
was firſt reſolved, That a -divozce being by. ſentence in the 
Spiritual Caurt between Kenne and, his wife, cauſa prae- 
contractus, other cauſe ; The parties deing dead between 
whom it was, the Court ol Wards cannot now examine 
it, to p2ove- another ppeir against that ſentence.” Setond⸗ 
lp that one being by Office found Heir, another exhiht⸗ 
ting 8 Bill, to be admitted to Traverſe that Office, thall 
not:he admitted thereunto , untill. he hath another Office. 
finding him to be heir; And ſo bath a 'Recozd to ard him, 
notwithſtanding the Statute of 2 Ed. 6. cap. Which Ok⸗ 
fice-ought-(by Cpectal Gommillton awarded) recite the firft 
QFEite 3 and after, upon camplaint that one ſuch. is grieved, 
thereby ; command to inquire whether he be peir oz not: 
And then be being found. to be beit, ſhall by the benefit 
of:that Statute he admitted to 4 Craverle. Thirdly, it 
was relolved; wbere a Bill is to be admitted to Tra- 
verſe; which abates by the death of the Defendant, and a 
Bill of Rediver is exhibited, whith abates by the death oz 
Marriage of: the Plaintiff „that there cannot be any other 
Bill of Reviber 2-Fo2 a Bill of Reviber cannot be after a Bill 
6f-Reviver«:::: . 12 Sp e 


Maynay verſus Collins, 
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Ebt was brought upon an an Obligation 27 Eliz. And a 

Recoverp-by Nikil dicit: After the Defendants death a 
Sci. fac. was bꝛougbt against the Heir, and a Recovery a- 
gainſt him upon two Nihils returned,.who died, and a new 
Urit. of Scir. fac. was bought agaſhſt the Þeir of the heir, 
und a Recovery had again(t bim dy, Default : And now he 
bangs Erro2 in the Exchequer Chamber,z And aſſigns the 
Extoꝛ that there was not any Bill upon the File, as in rei 
veritate there was not any: But upon ſuggeſtion to the 


Ecurt, that it being an antient Judgement, the Bill might 


very: well bave been imbezelled off the file; And it is men⸗ 
tioned in a nate by the Attoznps bok, that füch a Bill was payed 
foz, to be put upon the File; It was dꝛdered that a new Bill 
thould be put upon the File. 


Huſcombe 
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Huſcombe verſus Standing, Trin. 5 Jac. ror. 


Mbbt upon an obligation of 40 I. conditioned, That Richard 
Street ſhould pay 241. upon ſuch a day, ac. The Defen- 


_dant pleads, that the laid Street was impꝛiloned by one Eveley 


ſteward of the Stanneryes, and the Plaintiff of Couin with him 
(without any reaſonable cauſe) detained the laid Street in pꝛiſon 
againſt Law, and to the great peril of his life, untill the laid 
Street ſhould pay unto the Plaintiff 24 l. o: become bound with 
a ſutety foz the payment thereof: TWhereupon, to enlarge the 
ſatd Street, and to avoid danger of his life, he, and the Defen- 
dant as his ſurety, entred into that Bond, Et hoc, &c. And it 
was thereupon Demurred; And without argument adjudged 
fo2 the Plaintiff;3 That it was not any Plea fo: the ſurety, 
although it had been a good Plea fo2 the ſaid Street: Foz none 
thall avoid his own Bond, fo2 the impꝛiſonment o2 danger of 
any other than of himſelf only; And although the Bond be 
avoidable as to the one, pet it is god quoad the other: Where- 
foze it was adjudged foz the Plaintiff. Vid, 39 H. 6. 51. 7 Ed. 
4. 12. 21 Ed. 4. 1 3. | ; 795 i: 


Andrews verſus Hundred de Lewknor, 


" A Ction upon the Statute of Winton of ue and Cry; And 
A ſhe ws in his Count the ſaid Statufe 3 And that ſuch a day, 
he was robbed of lo much within that Þundzedz And that he 
made Þue and Cry; And ſhews how, accozding to the Statute 
of 27 Eliz. And that within 40 days befoze the Action bzought, 
he was (wozn befoze ſuch a Juſtice of Peace, that he was rob⸗ 
bed of ſo much, and did not know any of the Felons 3 And that 
as yet the Defendants had not taken any of the Felons, noz ſa- 
tisfied him, Contra formam ſtatuti prædict. unde aio accrevit. 
After Uervict foz the Plaintiff, it was moved, that this De- 
claration was not good: Becauſe the Action is founded upon 
two Statutes, and both mentioned in the Declaration; yet he 


concludes, Contra formam ſtatuti prædicti, which is not geod 3 And 


the Court thereupon doubted', and appointed Pꝛeſidents to 
be ſearched3 And after divers pꝛeſidents of this Court, and 
of the Common Bench ſhewn unto them, wherein ſome were 
Contra formam ſtatut. prædict. And ſome ſtatutorum prædicto- 
rum: The Court held, that the belt fozm was ſtatuti prædicti; 
Fo2 the Action was grounded only upon the Statute of 


Winton ,- which gives penalty and remedy (the other ſhews 
only how the examination ſhall be, and in what time 


befoze - the Action bzought, (otherwiſe he thall not have 
the Action:) But gives not any action) And Statuti præ- 
digi rekerrs only to the 125 ok Winton, which 8160 

5 We 
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the Anion; Therefoze the belt fozm to declare, is Contra formam 
Statuti prædicti: And it was adjudged foz the Plaintif, 


Holdeſworth verſa Sir Stephen Proctor. 


(10) A Fter verdic foz the Plaintiff; Jt was moved in arreſt of 

A Judgement: That the name of the Sherif was not endozſed 

to the Wit of Diſtringas with Niſi prius, and therefoꝛe was ill; 

Foz by the Statute of Vork, to every Ven. fac. the name of the 

Sheriff ought to be endozſed, otherwile, it hath been ruled to be 

ill; and by the ſame reaſon, the Sheriffs name thould be en- 

Dozſed to the Diſtringas alſo : But it was mobed by Hutton Ser- 

jeant, that this being but a judicial pzocelſe, and the Ven. fac. 

well returned, (which was that which ſummoned the Jury 

who were returned, ) the name of the Sheriff is not lo necefſary 

to this, and might be well amended, and that it had been ſo a- 

mended in Caſe of an Habeas Corpus in the Common Bench. 

But all the Court held, that it was ill, and not amendable, 

noꝛ aided by the Statutes of 32 Hen. 8, and 18 Eliz. and is all 

one with the tale of a Ven. fac. where the name of the Sheriff 

is not thereto 3 which hath often times been ruled to be ill; Foz 

it is not any return, noꝛ helped by any Statute : Wherefoze it 

was ruled, that the trial was ill 3 And a Ven. fac. de novo 
was awarded, 


Hldred verſos Mathew. 


Ebt: Upon the Statute of 8 Eliz. fozſuing an Action in ang- 

thers name, without his pztbity, being duly pꝛobed by two 
witneſſes 3 That he lhall pap treble Damages to the partp 
griebed, and ten pound to the party in whoſe name the arreſ} 
was made: The Queſtion was, how this pzoof ought to be, 
in an Action upon the Statute, whether by collateral pꝛof be⸗ 
foze: And it was held, that the p2oof ſhall be in the ſame Action, 
and not in any other courſe : Wherefoze this exception being 
taken after verdin, it was adjudged to be well enough bzought 3 
And Judgement fo2 the Plaintiff. Vid. 10. Ed. 4. 


Gelley verſus Clerk, Paſch. 4 Jac. rot, 234, 


A Ction upon the Caſe Upon the common cuſtome of the 
{ \ Realm, againſ}the Defendant, being an Inne⸗keeper of 
Uxbridge, foz not keeping lately the Goods of the Plaintiff being 
his gueſt : Upon Not guilty pleaded, it was found by ſpecial 
Uerdict 3 That the Plaintiff being a gueſt in the laid houſe, 
went from thence to London, and left his Goods with the De- 
fendanr, ſaping, he would return within two o2 thꝛee days: he 
returned accozdingly within the thꝛee days, and in the — 
— is 
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dis Goods were ſtaln when he was abſent : And whether the 


Defendant, as an Jnne<iper, by the common cuſtome of the 
Realm, ſhall be charged without any ſpectal pzomiſe fo2 the ſafe 
keeping of them, was the Mueſtion, Foſter Serjeant fo2 the 
Plaintiff, moved that he ſhould 3 Fo2 when he was a Gueſt, 
and left his Goods foꝛ ſo ſhoꝛt a time, and pꝛomiled to return lo 
ſwn, and returned accozdingly, be is all that time accountedas 
u Gueft, and ſhall be ſaid to be a Gueſt, to charge the Defen- 
-dant as an Jnne-keeper, attoꝛding to the cuſtome of the Realm: 
And fr was adjudged in the Caſe of Sir Edwyn Sands; where 
he came to an Inne, and lodged, and went out thereof in the 
moꝛning, and left his Cloke-bagge there, intending to return at 
night, and at night returned accozdingly 3 and in the Interim his 
Clake bolts was ſtoln; that he might bave his remedy by an 
'Attion grounded upon the common tultome: So here, ac. Where- 
#oze, ct. Williams, Ik one comes to an Jnne,andleabeshis Gods 
and hoſes; and goes into the town, and after returns, and in 
the Intetim his Gwods' are ſtoln, no doubt but he is a Gueſt, 
andthall have remedy 3 and ſo was Sir Edwyn Sands Caſe ; Foz 
his abſence in part of the day is not material, but he is always 
reputed asa Gueſt. So where one leaves his hozſe at an Inne, 
to ſtand there by agreement at Libery ; although neither him⸗ 
ſelf, noꝛ any of his ſetVants lodge there, he is reputed a Gueſt 
fo2 that purpoſe, and the Jnne-keeper hath a valuable conſidera- 
tion; and if that hozſe be ſtoln, he is chargeable with an Acton 
upon the common tuſtome of the Realm. But in the Caſe at the 
Barre, where he leaves Goods to keep, whereof the Dekendant 
is not to have any benefit, and goeth from thente fo two o2 there 
days, alrhough he ſaith be will return, yet he is at his liberty, 
and thereloꝛe is not any Sueſt during that time, noꝛ is the Jnne- 
keeper thargeable as a common Offler foz the Gods ſtoln du⸗ 
ring that time, unleſs he makes an eſpertal pzomile foꝛ the ſafe 
keeping of them; and the Action ought to be grounded upon it: 
And of that opinion were all the other Juſtices, abſence Fleming 
Chief Juſtice : But berauſe it was a new Cale, they would ad- 


biſe 3 Er Adjournatur. | 


. 


Beaudeley verſas Brook. 


A Ction upon the Caſe 5 Foz a diſturbance in uſing a way; 
IX And thews, that the Defendant was ſeiſed in Fee of the 
Land over which the way is, and of other Landz And by Jn- 
denture inrolled bargained and ſold to J. S. Land in Fee, with a 
way aver his Land, and that J. S. let unto him the Land foz 
. pears 3 And the Defendant diſturbs him: After verdict, it was 
mobed in arreſt of Judgement; Firſt, becauſe he doth not thew 
the Deed bf this Leaſe, and without a Deed the way palſeth 


not. Secondly, becauſe a Leaſe is pleaded of Land, without 
ee expreffe 
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in the Indenture, 
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another exception, (viz.) that there is not any gr 
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way out of his other Lands, which ca 
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h is not in eſſe, as a way, common, gt. 100 
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way thereto, it is quali appendant unto it) and à thing of neteſ- 
ſity: Wherefoze by the Leaſe of the Land (althqyugh. the way 
be not mentioned) it well paſſeth without being expzelled in 
the Deed : And therefoze the differente Fig be, betwixt a grant a 
Land, with Common oꝛ Eſtovers to be burnt there 3 it he lets the 
Land, the Common o2 Eſtovers will not paſs without a Bed 
and expzeſs words therein, becauſe: they be profits, Ayrender 
in anothers Soyl, and are not of neteſſity; But the Land cannot 
be uſed without a way: Wherefoze it hall enſue it, and paſs of 


neceſſity : And unity of polſefſion doth not extinguilh it. 
Skinner verſus Trobe. . 


A8 foꝛ theſe wozds, Thou art forſworn in Collet Court; 
And doth not ſhew, that any Action was depending there, 
no2 that it was a Court of Recozdz And therefoze it was movey 
in arreſt of Judgement, and reſolved that it lay not; Foz this 
Court, without other deltription cannot. take Conuſance, thax 
it is a Court of Retoꝛd: Wherefoze it was adjudged foz the 
Defendant. is ores Ki , 


7 IS Gregg verſus J. 8. 


Ebt fo2 6c0 l. Upon an Obligation, the Defendant deman⸗ 
ded Oper of the Bond, which was ſexagiaca libris, and foz 
this variance, the Defendant demurrs; And it was held by 
all the Court, that this Obligation doth not warrant the decla- 
ration, foꝛ it cannot be taken foꝛ ſexcenta, but is another lumme: 
Mherekoze the Bill was abated, EE 


Dogatte verſus Lawry. 


A tion upon the Caſe, in nature of a Conſpiracy : Foꝛ that 
the Defendant fallly and maliciouflp, apud Weſt-Allington, 
charged him with Felony, and there cauſed him to be bzought 


befoze 


- 
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| befoze Dr: Gilbert, a Juſtice of Peace, and pꝛotured bim to 


bind the Plaintiff fo: his appearance at the general Gaol-de- 
livery tn the County of Devon 3 That the Defendant there ex- 
hibited a Bill of Endictment, which was found to be Minime 


vera, whereby he was much darnified, and put to great ex- 
pences. The Defendant pleads, That he had divers Sheep 


ſtoln, and miſled dibers others, which were found in the Plain⸗ 
tiffs poſſeſſion, going with twelve Sheep which were ſtoln; 
whereupon he complained thereof to the laid Mr. Gilbert, who 
examined him, and finding him variant in his Examination, 
bound him to appear at the general Gaol-delivery, and the De- 
fendant' to gibe Evidence; Whereupon he at Exeter, at the 
Gaol⸗deliverp, exhibited his Bill, which is the lame Conſpti- 
racy. The Plaintiff- ſaith, De ſon tort Demeſue ſans tiel Cauſe, 
and Iſſue thereupon, and found to2 the Plaintiff, And it was 
now moved in arreſt of Judgment, F irſt, That this is no Con⸗ 
ſpiracy, being but by way of complaint to a Juſtice of Peace, 


Secondly, That the Ven. fac. is awarded of Weſt-Allington, 


where it ought to have been alſo of Exon ; fo2 all the Cauſe is 
in the IAllue: Sed non allocatur; fog the Plaintiff having laid it 
to be falle and maliciouſfly, and ithe Jury having found it to be 
Sans tiel Cauſe, It all appears to be without any ground; and 
therefoze he is puniſhable. To the ſecond,, That the Venue is 
well awarded, foz there only, was the Dffence, which is only 
in Illue; wherefoze the Trial is god, And it was adjudged 


fo? the Plain tif. | 
Johns verſus Adams. 


En of a Judgement in the Common Bench: The Erroz al- 
ſigned, Foz that in Debt upon an Obligation againſt Johns, 
and his Feme as Adminiſtratrix, The, Defendant pleads pay- 


ment by the Feme, after the death of the Inteſtate, attoꝛding to 


the Condition of the Bond; And Jflue was joyned thereupon, 


and found foz: the Plaintiff 3 And Judgement given, Quod recu- 


perer debitum againſt them, de bonis teſtatoris, & ſi non, &c. the 
Damages de bonis ſuis propriis, where it being a kalle Plea, 
(which laß in their own conuſance of a payment made in their 
own time 3) The Judgement ought to have been foz the Debt, 
de bonis propriis. Secondly, That the Judgement ought to have 
been foz-the Damages, de bonis propriis, of the Baron only; fox 
a Feme Cobert cannot have any Goods: But the Court held the 
Judgement to be well given: Foz as to the fir}, Although the 
Plea be falſe. yet he is altogether a ſtranger to the Teſtatozz And 
therefoze the Judgement ſhall be only De bonis Teſtatoris, and not 
as where he pleads plenement adminiſired, which is kalle in his 
own conuſance. Secondly, Although the Feme hath not anp 
Scods during the Coverture, yet becauſe the Baron is charged 


onlp 
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only in reſpect of the Feme, And ſhe might have Goods. if the had 


ſurdided, and Execution might be Then, taken againſt her: 
Therefoze the Judgement is good: And lo be all the Preſidents, 
as Manne infg2fned the Court: Wheretoze the Judgement was 
affirmed. F . 


Sir John Watts, Sir Thomas Lowe, and John Lee, 
verſas George Ognell. 1 | 

Ebt fog 7501. and tounts, That Sir Thomas Lee was ſef- 
[Dm in Fee of the anno? of Billesby 3 and the ſecond of Octo- 
ber, 42 Eliz. let it to George Ognell foꝛ ten pears, rendzing 250 1: 
per annum, at the Annunciation,/and S. Michael; andthat George 
Oonell entred, and was poſſeſſed, the Reverſton over to the ſaid 
Six Thomas Les and his Þeirs expectant 3 And he being ſoſeiſed, 
a Fine was ledied, Hill. 44 Eliz. inter prædict. Johan. Watts, 8 
Thom. Lowe quetene, & Thom. Lee, & Mariam ux. ejus deforcientes 
de Maner. de Billesby, fer conuſaurt de droit cone ceo, &c. Mhich Fine 
was to the ute of the kad Sir John Watts, Sir Tho. Lowe, and 
the ſaid John Lee, faz nine peatss and afterward ok part thereok 
to the uſe of Sit Thomas Lee and his Feme fo; their libes, with 
divers Remainders over; and fo2 other part therenk, to the uſe 
of Sir Thomas Lee fo life, with divers Remainders ober; And 
fo2 thꝛee years arrear at the Annunciation laſt paſt, the Action 
was brought fo2 the 750 1. The Defendant pleads entry and 
expulſion by Sir Tho. Lee, befoze the Fine lebied: And Jfſue 
thereupon, and found fo2 the Plaintiff ; And it was now moved 
in arreſt of Judgement, Firſt, That the Illue was not well 
jopned, foz it is upon an entry and expulfion, befoze the Fine 
levied, which is not material: Foz it is alledged, that the 
Leſſie being poſſeſſed, and Sir Tho. Lee ſeiled of the Reverſion, 
a Fine was levied : fo being poſſeſſed at the time of the Fine, 
although he were expulſed befoze; it is not material: Sed non 
allocatur; foꝛ being falfly alledged, and found againſt him, It 
is not to be diſputed whether he were oufted o2 not, fox it is an 
Ilſue jopned, and ſo within the Statute of 32 H. 8. Secondly, 
It was moved, That the Declaration was ill: Foz the Fine is 
not alledged fo be levied of the ſaid Mannoꝛ, no2 by tbe ſaid 
Sir Thomas Lee; Fo? he doth not ſay, Prædict. Manerium, noe 
Prædict. Sir Thomas Lee; And it may be between Fa beer. 
and of another Yannoz t'Sed non allocatur 3 Fo? it ſhall be in- 
tended the ſame Lelloz, and the lame Mannoz, being named 


bekaze in the ſame Declaration 3: Et non ſinitur pluraſitas, but 


ben one tame name, Hall be intended one ſame perſon, as 
31 H. 7. 30 b. Thirdly, - The Declaration is not god, becauſe 
it is not alledged, That the Leſſ upon this Gꝛant by Fine, at- 
tozhed, noꝛ that he had any notice of the uſe limited 3 Fox other⸗ 
wile he is not chargeable koꝛ the Rent, in Debt brought againſt 


him: 
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bim. For it was ſaid, Ik a Fine be levied to a uſe; 0% fer 
ſc , (hall abow without Attoznment , becauſe he hath not np 


remedy to compell the Leffe to atto21 ; pet the ule being li⸗ 


mitted to the Conulſee himſelf (as in this caſe it is) he bath 
means to have an Attoznment befoze the Fine fiifroſſed, 
therefoze he thall not avow without attoznment: And ik it 
might be without attoznment, pet notite otight to be given to 

the Lefl&, foz other wiſe he ſhould be at miſchief; Foz the uſe 
might be limited, and he not having conulance thereof; might 
peradventure pay his Rent to his ancientLefſoz: And therefoze 
it is not reaſon he ſhould be chatged, without notice giden un⸗ 
to him; which ought to be hewn in the Detlaration: And 
fo2 p2rof hereof , the opinion of Popham Co. 5: Rep. fol. 113. 
was cited. And of this point the Court doubted : But after? 
ward they reſolved , that the Ketion was Well bzought , and 
be neded not ſhew any notice in the Declaration + Foz in no 
Declaration in an Avowzy notite is ſhewn 3 But they aired, 
That the Lefſ# is nat bound fe pay mithout notite 3 And 
if he hath paid tt to his ancient Lefſo2 , if is a good exttife 
foꝛ him, and he map plead it: And if he hath not paid 
it , the Action gives him notite to pay it fo the Gant 3 
and then he is chargeable: fox all which is not paid. It was 
alſo held, That the Conuſozs themſelves , and a ranger ; 
( viz. ) John Lee, being cefy que uſe, They take by the limi⸗ 
tation of the Ale, and are Joynt-Tenanfs of that Rever: 
ſion, and therefoze they all hould have the Na ion Without 
Attoꝛnment. Fourthly , It is alledged vircore cajus they 
were poſleſſionati of the Reberſion: And it is not ſhewn, they 
were pofſefſed at the time of the Acion: Sed non allocatur; 
Fo2 being alledged , that they were poſſeſſed, and the term 
being not expired by effluxion of time, It ſhall be intended 
they were yet poſſeſſed, unleſs the contrary be ſhewn : Where: 


foze it was adjudged foz the Plaintiff, 
Coxe verſer Wirrall, Hill. 4 Jac. rot. #56. 


A upon the Caſe, in nature of a Conſpiracy: Foz 
that he falſo & malicioſe pzorured him to be endiged ok 
the Kaviſhment of one Mary Wirrall , and to be detaineh in 
pziſon fox that cauſe , untill he was acquitted', to hie ba- 
mages, dt. The Defendant pleads, That the laid Mary 


Wirral being his Daughrer, complained unto him that ſhe 
was raviſhed by the Plaintiff + Uhereupon he ſhewed it to 


Sir Thomas Thynn, Juſtice of Pearce in the ſame County, who 

conventedthe Plaintitf befoze him, andexamined him: up 

on his examination, and teſtimony ot others, bound the Plarnritf 

to appear at the next Saol delivery; and bound the Defendant 

to pzeferr his Bill of — : Wheteupon the Plainti® 
* 


appearing 


* 


— 
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appearing , he pzeferred his Bill of Endiament , which was 
found 3 And thereupon the Plaintiff was commited, and ar- 
raigned, and atquitted; which is the lame pzocurement of the 
Endictment , and acquittal whereof the Acton is bzought 3 
And thereupon the Plaintiff demurred 3 And after argument at 
the Barr it was reſolved that the plea was god; Firſt, it was 
agreed per curiam , that the declaration to pꝛoture one to be falſo 
& maliſioſe Endicted, is god; Foz as conſpiracy lies, where 
two conſpire falfly to endic one; lo Action lies, where one ſole, 
falſo & malicioſe pꝛotures another to be endicted, Secondly, al- 
though it was alledged, that the plea was not god, becauſe it 
is not averred that Felony was committed; and without a fact, 
ſuſpicion is no cauſe of arreſt, as 8 Ed. 4. 3. 5 Hen, 7. 5. 7 Hen. 
4. 35. A multo fortiore, it is no cauſe without an Act done to endict 
me; Fo2 he was to credulous, tocauſe one to be endicted upon 
complaint of ſo (mall a Sirle: And Croke Juſtice was of that 
opinion; Bet all the other Juſtices held, that inaſmuch as the 
Father did it upon his Daughters complaint , to whom by na- 


ture he is compaſſtonate 3 although ir had not been cauſe of arreſt 


(20) 


foz ſuſpicion of Felony , (no Felohp being tommitted) yet 
it is à god excuſe of his taufe ofntomplaint to the Juſtice 
of Peace , who binding over the one to appear, and the 
other to pzeferr the Endictment:, it is good cauſe to ex⸗ 
cuſe him from the malicious pꝛocuring of the Endictment , 
which is the groundot this Actzon : And all this matter being 
confeſſed by demurrer , the Court ſhall take it fo2 a god cauſe 
of excuſe 3 But if it had been alledged, that there was not any 
raviſhment, and that the Defendant knew lo much; it might 


peradbenture habe bien otherwiſe; TWherefoze it was adjudged 
{oz the Defendant, 


Stainexoid verſus Locock, Hill, 4 Jac. rot. 


Sſumpſit: Whereas communication was betwixt the 

Plaintiff and the Defendant, concerning an Obligation of 
40 I. wherein the Defendant and his Father, were obliged 
to one Newbold, in Conſideration that the Plaintiff, at the De- 
fendants requeſt, would pay to the ſaid Newbold 601, in dil⸗ 
charge and redemption of the laid Bond of 401. befoze ſuch a 
days That the Defendant- pzomiſed he would afſure to the 
Plaintiff ſuch a Copyhold foz 21 years, by ſuch aſſurance as 
Edward Drables ſhould deviſe 3 And alledged in facto, that he 


paid the ſaid 601, to the laid Newbold, befoze the day, in redem⸗ 
ption of the Bond of 40 l. That Drables deviſed a Letter of At- 


toꝛney fo? the Defendant to two of the Tenants to ſurrender foz 
the laid 21 years , and an Obligation fo2 the quiet enjoying 3 
and that he tend2ed the Letter of Attozney to the Defendant to 
ſeal, and he refuſed: The Defendant pleads Non aſlumpſit, 


and 
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and kound againſt him; And it was now moved that the de⸗ 
tlaration was not god, becauſe it is not alledged tgat he dil⸗ 
charged him, Sed non allocatur; Foz he cannot diſcharge the 


Bond, but to pay in diſcharge: Wherefoze be ſhewed it ſuffici- 


ently. Secondly, becauſe Drables deviſed two things to be done, 
and be alledges regueſt of one only: Sed non allocatur 3 Fo2 the 
Plaintiff may alledge beach in the one, although the other b 
perfozmed, and it is in his election when be will demand: 
Mherekoze it was adjudged koz the Plaintick. 


Hadeſden verſu Gryſlel, Paſch. 5 Jac. rot. 


Reſpaſs : Clauſum fregir called the Þeath , apud Layton 

Buſlard, the 11 Decemb. 4 Jac. nec non the ſame day, liberam 
W arrennam of the Plaintiffs apud Layton prædict. intravit, and 
took, killed and carried away Conies: The Defendant pleads 
to all the Treſpaſs, beſides the Entry into the cloſe called the 
peath, Nor guilty quoad that, be Juſtifies ; Foz that he was 
ſeiſed in Fee of a Defſuage and Land, and had Common by pze- 
ſcription appertaining thereto, in the place where, ac. And that 
he was ready to uſe his Common, and many Conies being 
there damage Feaſant , and ſpojling the graſs, be entred to 
chaſe them out , left they ſhould increaſe, #c. Mhereupon the 
Plaintiff demurred: And after argument, the Court adjudged, 
that the plea was not god 3 Foz « Commoner bath nothing to 
do with the Land, but to put in his Cattle, and 2 meddle 
with any thing of the Lozds there; And as the Lozd map habe 
great beats there, ſo be may hade beaſts of Warren, and the 
Tommoner cannot beftrop theth, E, Nat. Er. 421. Yndifthe Lo2d 
p reaſon of them . ould ſurcharge.the Common , and depzive 
hin of his Common, be ought to hade his remedy by Alliſe , 02 


Action upon the Caſe 3 But he map not kill the Conies, no moꝛe 


then be may kill anp other beaſts of the park Bp ſo long as 
Conies are in the Loꝛds own Land, the Lad bath pzoperty in 
them, and map fa Caniculos fuvs 5 oe en tbe =_ out, be 


bath no longer pꝛoperty in them, 22 H. 6. 59. 10 H. 6. 13. 46. Ed. 
3. 7. 3H. 6. 55. And therefode they being in the Lozds Land, 
the Commoner may not meddie mich dem, oz e to come 
there, but ko ule his Common: Then wheti he Hews, that dis 
intent was to enter to tate the Tonies, that entry is toatious : 
Wherefoze it was adjudged fo? the. Pläintilf. Note, at che firſt 
motion the Court wi of opinion the Plaintiff; That a Com- 
moner might deſttoy Conies, for. tity are fers naar: But after- 
ward upon better conſideration, ind upon a view of a preſident be- 

gde in this Court, and for the 
upon the ſecond motion ad: 


2 


ved accordingly. 


reaſons befote recitec 
judged for the Plaiiths 


The 
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The Earl of Lincoln verſus Roughton, Paſc. 4 Jac. rot. 


Candalum magnatum: Foz that t Je Dekendant ſpake the | 
woꝛds, My Lord (præfat. Comit. de! Lincoln ianuendo) is a baſe 


Earl, and a paultry Lord, and keepeth none but rogues and raſcals 
like himſelf. The Defendant pleaded Not guilty , and found 
againſt him; And after Uerdic it was moved in Arreſt of J udge- 

ment, that thele wozds were not actionable 3 Fo2 they touch him 
not in his life, noꝛ in any matter of his loyalty, noꝛ impoꝛt him 
in any main point of his dignity, but are only wozds of lpleen 
concerning his kleping of ſervants, which is not material: And 
to that opinion Yelverton and Flem. ſme? to incline 2 But 
Williams and Croke to the contrary , becauſe they touched him 
in his honoz and dignity 3 And to term him baſe Lord and paul- 
try Earl, is matter toraiſe- contempt betwixt him and the people, 

02 of the Kings indignatfon againſt him; And ſuch general 
wozds in caſe of Mobility will maintain an Action, although ir 


will not in caſe of a cominon perkoͤn: maherefoze they held, that 
the Action lay; Fleming abſente; Adjournatur : Atterwards 


Rooghiton died, And the Bill thereupon abated, 
*Roſhell 28 v., n 4 Jae. rot: In the Exchequer. 
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god; But here is not any warranty oe aftirmance at the time 


of the ſale, that he hadany right o2 title to tell; Foz his affir- 
mance that he was Uicar,- and had right to ſell, was upon the 


ninth of June, and the ſale was 16 June after And in pꝛol 


bereof he relied upon 5 H. 7.41. 9 H. 7. 21. And Chandler and 
Lopus his caſe Paſc. 1 Jac, quod vid. ant. fol. And of that opinion 


woke Tanfie!d Chief Baron and Altham : But if a man ſells vi⸗ 
ctualls which is toꝛrupt, without warranty, an Action lies; Be⸗ 


cauſe it is againſt the Common-wealth, as 9 H. 6. 53. 7 H. 4. 
15. & 11 Ed. 4. 6. And although the "book of A. 42 Al. pl. 8. 


was objected, where one twk goods from another, and fold them, 


nd the owner retwk them 3 That an Action upon the Caſe 


was bꝛought in nature of deceit; Foz this falſity in ſale, with- 
aut any warranty, Tanfield thereto anſwered , That the ſatd 
5k is not adjudged, but the party admits it, and takes Jllue 3 
Betik it were allowed to be Law, it fs; becauſe he there had 
polleſſion by Torr, and ſo had colour in ſhew to be owner 3. And 
was deteived by buying ok him, wh had nl, -Nained a Torti- 
cus poſſeſſion 3 And although he had not any right öder every one 
mſeſf knew that he 
was not right owner; Mhich is the reaſin that the ition was 
maintainable: But here, he had not any poſſeſſion.z And it is na 
moe, then ik one ſhould ſefl Lands wherein another. is in pol⸗ 
ſeſſion, oꝛ a hoꝛſe 5 e another is pofleſſed, without covenant. 
d warranty 02 the enjoym wal, ab by A at The peril of him wha 
buyes, and not reaſon he:th a 7 an, Action by the Law; 
Where he did not pꝛobide 19 hint (Dorf it Was. ab 
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(26) ! 


Joly 1 Jac. the Ring pꝛelented him again: Afterward, the 19 
July, the Notary certified this reſignation to the Bilhap, who 
the lame dap admitted, inſtituted, and inducted Fane again :; 

t was held, Firſt, that the Kings pzeſentation, (befoze the Bi⸗ 
Top actepted the Reſignation.) was void; Foz the Church was 
full , and the admiſion and inſtitutiton again was boid. Se- 
tondip, whereas afterward the Ring 19 Sept. 1 lac. granted 
the Manndꝛ with the Adbouſon to Q. Ann. That the Preſentation 
did not pal s,becauſe the Church was void by the Reſignation 
at the time of the Sꝛant: Afterward the fourth July 2 Jac. Fane 
reſigned again, and the King pzeſented him, who was di- 
Uurbed by the Defendant, the Mutenis Pzelentie ; Thereupon 
the Quate impedit was bought. 


Mallet ver ſus Sackford. 


Pon a ſpecial Uerdic : the Cafe was; W. Mallet Leſſee 

fo2 E o pears, Deviſeth it in this manner: Item, I give to my 
wife, and my Couſin, my Term for their lives, and afterward to 
ſuch perſons as ſhall remain in my houſe at Nermington at the time of 
their deceaſe: The Feme lurbibes the Couſin, and aligns the 
Term to another, under whom the Defendant claims 3 and that 
William Mallet Touffn and peir of the Lefſs2 entred, and lets 
ka years 3 the term expires, the Lellie continues in poſſeſſion 
atirill the time of the death of the Fee, Et ſi, &c. The firlt que- 
fifon was, whether this remainder of a term were god oz not? 
Coke and Walmſley held, That it was not, becauſe it was but 
a poſſibility 3 And there cannot be any remainder thereof, and 
no Counſel can debife how much a remainder by any Ac can h 
exetuted : And thetefoze Coke fad, it cannot be god in a Mill; 
Fo that Aub. to make that god which by counſelcould not babe 

Fn abbiſed. Put Watberron and Daniel to the contraty, and 
elit upon the authozities of Weldons caſe, Paramors caſe, and 

lerpoints K. te: Jn 10 0 t. Alecondqueſtion was, whether 
this tenant at Tuckerance thall be ſaid to be in poſſeſſion to habe 
benefit of this remainder; But little was ſpoken thereto; Ec 
Adjournatur. | 


Bayly verſas Stevens. 


ere Lands in Boroug eſcend to the 


— 
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Baron Snigg verſus Shirton, in the 
Star-Chamber, | 


TY Cale was 3 That Shirton being tenant for years, Baron 
Snigge purchaſed the Reverſton,andpayed unto him rent foz 
15 years: Befoꝛe the end of the Term, one Chambers came to 
Shircon , and perl waded him that Alexander Staples had title to 
the Land, and adviſed him to take a Leaſe from him, where⸗ 
upon be took a Leaſe of him foz ten years, rendzing 70 l. per ann. 
And the Land was wozth 140 l. per annum: And willed him 
to hold the poſſeſſion againſt all perſons:3 And he at the end of 
his firſt term, kept the poſſeſſion with Dzum, Guns and pol⸗ 
berts, gt. (The Dzum was only to give notice if any came to 
enter, but no body offered to enter) e was cenſured fo2 this, be⸗ 
ing a Riot and foꝛtible detainer, although none other offered to 
enter: Foz it was held, that the polleſſion of the Termoz was 
the pofſefſion of the Lefloz 3 And when at the end of the term be 
kept it aga inſt him to whom he had lo long payed his Rent, Jt 
was a fozcible detainment. And whereas the Statute is, that 
where one bath had poſſeſſion foz thꝛir years quietly, he might 
hold the polieffion with fozce 3 that is to be intended where the 
Eſtate is continued 3 And foz this offence Sbirton was fined 
500 I. And Chambers foz counſelling and ſtirring up that title 
was fined 300 I. And all the lervants in the houſe which kept it 
with weapons, were fined 10 l. apiece 5 But Alexander Staples 
was not cenſured, foꝛ he made the Leaſe only, but did not come 
mand him to keep the poſſeſſion with fozce, 


Anonymus. 


PR It was held per Curiam, That tithes of Byrch 


ſhall by payed, although it be of 20 years growth, and moze 3 
do of Þolly, Aulders and Maple; And (the pzincipalqueſtion be⸗ 
ing concerning Byrch,) a conſultation after ſome adviſement 


(28) 


(29) 


was awarded 3 And Coke cited one Leonards (aſe 34 Eliz, to be 


ſo adjudged. 4 
Beal verſws Shepherd. 


Eplevin : The caſe was; A Copyholder in Fi ſurrenders to 
the uſe of bis Will, and by his Mill deviſeth to his Mile 
bis CopyboldLand 3 And if ſhe hath Iſſue by the deviſor „That 
the Iſſue ſhall have it at his age of one and twenty years; And if 
the Iſſue die before that age, ot before his wife, or if ſhe bath 
no Iſſue , Thar then (he ſhall chuſe two Attorneys; And ſhe 
ro make a Bill of ſale of my. Lands to her beſt advan- 
rage, &c, Jt was held per-Curiam, that ſhe hath thoſe Longs 

a 02 
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£62 life, and the not having Iſſue, bath not any intereſt to diſpoſe, 


put hath authozttp by his Will to nominate two who ſhall (ell, 
and they may make ſale 3 And the Uendie ſhall be in by the firſt 


Mills And there needs not be any new ſurrender, 


31) 
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WER Middleton verſus Weeks, 

"AEbt upon an Obligation; Condition to ſand to the Arbi⸗ 
L Jrcemencot J. S. and J. D. of all matters and Controverſies 
between them, to char the fame award be made of the ptemiſſes be- 
fare ſuch a day, &c. The Defendant pleads nullum fecerunt ar- 
bitrium of the pꝛemitſes: The Plaintiff ſhews an award 3 The 
Defendant ſaith, That fuch other things were in Controberſte, 
wheresf they habnot made any award: And it was thereupon 
bemurred, becauſe it was nut thewn, That the Arbitratoes had 
notice of ſuch things in Controderiie 3 Foz it ſufficeth, If the 
Arkcratozs make an award of tuch matters whereof they are 
inſoemed: Coke, The ſubmiſſion being of all matters, with an 
ita quod it be made of the pꝛemiſſes, there it ought to be made 
of all things whereof they habe notice, oe infozmatian giben 
chem, other wile it is not god: But if it be without ſuch aclauſe 
of ita quod, &c. Jf they make an award ol two matters, and do 
not (peak of the reſidue, although they had notice of them, it 
is well enough: But if there be a lud miſſion of rhzte things, oz 
moꝛe partitulariy, with a general clauſe of all other matters; 
There they ought to make he Arbitrement of thoſe which are 
pariicutariy named, without other notice; Foz of them they 
have notice that they are in Controberſie by the ſubmiion.t But 
of the other matters they ſhall not take notice, unleſs by infoz- 
mation from the parties 3 Ind it is like tothe Cale where Com⸗ 
miſlioners make (ale foz the benefit of the Creditozs, it ſufficeth, 
if it mentions thoſe who'complained 3 And this difference hath 
bien oftentimes.adjudged'; And to that —_— the other Juſft- 
tes intlined: But they Would adbiſe, Vid. 7 H. 6. 40. 19 H. 6.6. 
39 H 6. 10. 12. 4 Eliz. Dyer 216. 


Caſtle verſus Dod. 


Pon a ſpecial Uerdic the Caſe was 3 That A. Tenant 

fo life granted by Fine his Eltate to B. And by Inden⸗ 

tute Himited we: uſe to-B. foz the life of A. and B. and if be 
died libing A. Chat it ſhould remain to C. Afterward B. died, li⸗ 
ving A. C. entred and let td D. foz years, and died, living A. 
Whether theLefſe thouldretarn this as an ottupant, living A. 
oz that A. ſhouly habe ir again, ( becauſe no other uſe is limited 
ater the death of C. by reaſor of his ancient uſe ) was the 
MQusſtton: And after argument, it was adjudged, That C. 
Ihould. have it as an occupant”, and his Lelſi ſhould hold it as 
— an 
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an otcupant, and that A. had not any reſi due of the uſe in him: 


Jo: although, where Tenant in Fee makes a Deed of Feotke⸗ 
ment, and limits the uſe fo2 (iſe 02 in Tail, and doth not ſpeak 
of the relidue, it ſhall be to the Feoffoz, oz Conuſoz, becauſe he 
had the ancient uſe in him in Fee 3 yet when Tenant foꝛ life, oꝛ he 
who harh a particular Eſtate, grants his Eſtate by Fine, and 
limits the uſe fo2 years, oz fo2 a particular time, it (hall not 
return unto him, but be to the Conuſee, although the Fine were 
without any conſideration 3 Becauſe he who hath the particular 
Eſtate by Fine, is ſubject to the ancient Bent and kozkeiture, 
which is a ſufficient conſideration toconvey the Eſtate unto him. 
And although it was objetted, That ar the Common Law 
there was not any occupant of an uſe, and this Statute hath 
veſted the poſſeſſion in luch manner and nature as the uſe was, 
Ergo there ſhall not be an ottupant of a poſſeſſion veſted to an uſe. 
Coke ſaid, This Statute is intended, That the Land ſhall have 
the ſame qualities as the uſe had, (viz.) if the uſe-was a condi⸗ 
tional Eſtate in the Land, it (hall be Trawitional, but it (hall not 
habe the collateral qualities as the ule hath 3: Foz there ſhall 
be a Tenancy by the Courteſy bf luth an Eſtate veſted, and it 
ſhall ve Afſets3 And by the ſame reaſon, there may be an ofry- 
panty; Foz the uſe and Land are now incoꝛporated and of one 


nature: And therefoze it was reſolved in Bakers Caſe, Although 


the uſe may be waved without matter of Reco2b, yet the Eflate 
veſted to an uſe cannot at this dap be waved : Wherefore, at. 
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foe it was adjudged foz the Defendant, 


ieee ele; 
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Smith werſvws Turnor. 


Subject to the King, and that I will prove: The Defendant 

L pleaded Not guilty , and found againſt him. It was 
\- moved in arreſt of Judgement, that theſe wozbs were 
not Actionable.3 Becauſe thep be too general: And after di⸗ 
vers motions , reſolved by the Court, That the Action lies 
not; Foe the woꝛds inthomtelbes do not neceſſarily imply any 
lander which toucheth him: in his loyalty 3 Foz it may be in- 
tended, that he was not à true tubjen, having been falſe 
in ſome office ; o2 being an Accountant had not made a true 


| \ Ction upon the Caſe foz theſe wozds 3 Thou art no true 


account: And although the Caſe of Sir William Walgrave g- 


gainſt Agas, was tited, which was there reſolved and adjudged ; 
That fo2 ſaying to a ſexvant of the Plaintiffs, Thou ſerveſt no 
true ſubject, an Action lies ; The reaſon there was, becauſe it 
was ſhewn, he was a Juſtice of Peace and a Deputy Lieute- 
nant, and neer in ſervice about the Queen; And therefoze ſuch 
woꝛds of him would maintain an Action 2: But being laid bare- 
ly here without jcrcumſtances, the Action lies not: Mherc⸗ 


Lane verſus Alexander. 


Je&ione firmz : The Defendant intitles himſelf by Copr, 
granted 44 Eliz. The Plaintiff by replication entitles him- 


ſelf by Copy, granted 1 June 43 Eliz. The Defendant maintains 


his Barre 3 And traberſeth Abſque hoc, That the Mucen 1 June 
43 Regni ſuigranted the Land by Copy modo & forma prout, &c. 
And the Demurrer being general, it was moved, That this Re- 
joynder was not good Foz the day and year of granting the Copy 
is not material; but only whether it were granted befoze the Co⸗ 
pp made to the Defendant 3 And therefoze he ought to have tra⸗ 
verſed abſque hoc, That the Queen granted modo & forma prout, 
&c. But it was then moved, in regard it is but matter of fozm, 
and is not ſhewn fo2 cauſe, That it is aided by the Statute of 
27 Eliz. Sed non allocatur; Foz the Dap ought not to be made ma- 
terial, unleſs the Queen had granted by Copy befoze the grant to 
the Defendant, The traverſing alſo of the day, where it ought 

not, 
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not. is matter of ſubſtance 3 Foz thereby he makes it partel 
of the Aue, which ſhould not be: TUherefoze it was adjudged 
fo2 the Plaintiff, ET TP 


Hales verſus Whyte, Trin. 4 Jac. rot. 37 6. 


Rror : Baron and Feme hing Treſpaſs of Battery againſ (3 

Baron à nd Feme, ko; the battery of the Feme of the Plaintiff, 
Upon Not guilty pleaded, It was found, that the Baron was 
not guilty, and that the Feme only was guilty : And the Judge- 
mant was, Quod Capinatur; And foꝛ this cauſe the Erroꝛ was 
aifigned : Foz it ſhould have bien a miſericordia , only fog the 
Baron: But the Judgement was affirmed 3 And Manne the Se⸗ 
condary ſhewed to the Court, that lo it was adjudged in the Ex⸗ 
chequer Chamber, in a Mrit of Erroꝛ upon a Judgement in 
this Court Vid. 22 Aff. 57 Contra. 


— 


RR þ 1 


Mathew ver ſ. Purchins, or Burching verſ. Vaughan, Hill. 3 Jac. rot. 547. 


Ebt unon an Obligation, and demands 61. 135.4; The (4) 

1Deflendant demands oyer of the Bond, which was (viz.)) 
Noverint, &c. Teneri in vigint. Nobulis, & c. And being entred 
in bhæc verba, It was thereupon demurred fo? this variante: 
Foz it was moved, that Nobulis is not of any ſenſe; Foꝛ there 
is not any ſuch woꝛd. Afterward the Dictionary of Tho. Tho- 
maſius was thewn , wherein Nobilis is ſet down for a Noble 
man; alſo the ſumm of 61. 8 5. And foꝛ this cauſe it was reſolved, 
that the Bond was geod; And therekoꝛe abjubged'fo2 the Plain- 
tiff, Bet Williams ſaid, that it was adjudged in the Common- 
Benth, where one was obliged in viginti literis pro libris, that it 
was a nene lt 60975 Oe tet 


Farneley ver ſas Baſſet, Trin. 5 Jac. rot. 738. 


7 Ebt upon an Eſcape, againſt the Sheriff ok Norwich: Upon (5) 0 
Demurrer the cale was z That a Plfint of Debt being af- 
lirmed in Norwich, an Habeas Corpus was awarded, to bꝛing the 
Body, with the Cauſe ; 'befoze the Lozd Popham, chief Juſtitce; 
bearing Date the 19 June, which was the laſt day of the Terms 
And he thereupon accepted Bayl+*After the Bayl accepted and 
filed, Procedendo was awarded, dated the laſt day of the Term: 
And thereupon they pꝛocteded, and Judgement was giben 3 And 
whether the Sheriffs: are diſcharged , 92 chargeable with the 
Paiſoner, was the queſtion : And it was reſolved, that the She- 
ritfs'are diſcharged. Foz when'a Mrit of Habeas Corpus is 
returned: and Bapl accepted; Although they be not filed, yet 
. pꝛeſentlp. the Pꝛiſoner is diltharged, and his Sureties alſo 
in theayteriour Caurt : And 2 afterward a * 
.=! 2 * 8 
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Termino Hillarii Anno quinto 


(6) 


is awarded, bearing Teſte the ſame 19 June, (asof neceſſity it 
ought. being a judicial Pzoceſs to bear Teſte upon ſome day in 
term) and that the Cauſe is remanded , yet the lureties and 
Sheriffs are diſcharged : But he may p2oced againſt the party, 
as if he had not bienimpziſoned, and not otherwiſe : Wherefoze 
it was adjudged attoꝛdingly. Vid. 31 H. 8. Bro. procedendo. 


Stodden verſus Harvey, Trin. 5 Jac. rot. 587. 


r Reſpaſs: Upon Demurrer the Caſe was; Leſſee fo life of a 

1 Houſe and Paſture Land dies; his Crecutozs lutfer his 
Cattle to go there f; fix dayes after his death, and then remo⸗ 
ved them: And in Treſpaſs , juſtifie foꝛ that time; averring, 
that in that time of (ix days, they could not pzocure anp other, 


Land oz place to put in the Cattle: Whereupon it was de⸗ 


murred 3 And whether that were a convenient time to remobe 


them, was the queſtion: And the Court ſ&med to incline, that 


(7) 


ſix dayes is but a convenient time foz the removing af their Cat- 
tle; And the Law allows a convenient time fo2 their removing; 


eſpetially it being averred, that they had not any other place to 
remove them unto, Vid. 18 Ed, 4. 22Ed. 4. 27. But foꝛ a fault 


in the Plea , wherein he pleaded a Leaſe of the Þouſe , but not 


of the Land in the Declaration mentioned, it was adjudged foz 
the Plaintiff. * . 


Colome ver ſas ee 


A Ction foz theſe woꝛds: Arthur Colome is 2 forſworn man, and 
hath taken a falſe Oath in his Depoſition at Tiverton, where he 


waged his Law againſt me. Being mobed in arreſt of Judgement 
that the Action lay not: It was adjudged fo2 the Plaintiff, 


Cotes verſus Ketle. 


Rror of a Judgement in Bury: Action foz theſe wozds3 
Whereas the Plaintiff was a Cooper, and had uſed that 


rade twenty four years, and thereby had gained his living 


The Defendant ſaid of the Plaintiff, He is a very Varlet, and a 


EKnzve. And upon this the Plaintiff had Judgement 
there: And Erro; now aſſigned, that the wozds were not aci- 
onable 3 And foz this cauſe reverſed, | 


Powell verſus Hutchins. 


Ction fo; theſe woꝛds 3 Thou art a theeviſh rogue, and haſt 
\ ſtolen bars of iron out of other mens windows: Jt was held 
k 


t the Action lay not: Foz the bars of iron are parcel of the 
Frizhgld, and the ſtealing of them is not any Felony; And it 


ſhall 
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ſhall not be intended of bars of iron lying in windows, as was 
objected that it might be; Foz it ſhall be taken in the beſt ſenſe 
foz the Defendant : And it was laid, that it was adjudged in one 
Bridges Caſe, that foꝛ ſaying , Thou art a thief, and haſt ſtolen 
my Corn in the field, no Adion lyes; Fo; it ſhall be intended 
ſtanding Cozn, which is not Felony, Wherefoze it was adjudged 
fo? the Defendant, 


Braſhford verſus Buckingham. 


Rror of a Judgement in the Kings Bench, in an Aſſumpfic (10) 


I ©, by Baron and Feme, during the Coberture, Jn conſideration 
the would cure ſuch a wound, that he would pay unto her 10 l. 


And alledges in facto that ſhe had cured the wound, and be had 


not paid, to the damage of the Baron and Feme : And it was al⸗ 
ſigned fo2 Erro2, that the Bos (ole ſhould have had the Action: 
Foz being a pzomiſe during the Coberture, the non⸗perkoꝛmante 
is only damage to the Ben, and not tothe Feme: But foz that 
the Cauſe and Act is arifing only from the labour and skill of 
the Feme, Therefaze the Action well bzought 3 And the Judge- 


ment was affirmed, 
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tioned in the Statute; And they cannot give any Judgement 
contrary to their fozmer 3 So it is Caſus omiſſus: But all the 
Court held, that it is not reaſon the party ſhould be without re⸗ 
medy; which would be, if ſuch manner ok expofttion ſhould be 
made; And the Law intends, that exetution ſhall be made up⸗ 
on the Ketoꝛd remanded, and that all thall be done which ap- 
pertains thereunto; So that in this Caſe, a Writ of inquiry 
of Damages is to be awarded, which being returned, there is 
a ſecond Judgement to be, that the Plaintiff ſhould recover the 
Damages found; And if Judgement had ben given in Treſ- 
paſs in the Common Bench fo2 the Defendant, and Reverſed 
in the Kings Bench, ſuch courſe ſhould have bien taken, as if 
the firſt Judgement had bien given againſt the Defendant ; The 
{ame reaſon is here; And therefoze there ſhall be the like courſe 
and Judgement: And it was adjudged accozdingly. 


Woodford verſas Deacon, 


Ca) Rror in the Exchequer Chamber of a Judgement in the Kings 
Bench: The Erro2 alligneds Becauſe the Plaintiff in an 
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allumed to pay, gt. And doth not ſhew ko: What caufe the debt 
grew, viz.) foꝛ Rent, oz by ſpecialty, oz by Retoꝛd: And if by any 
of rhoſe means, a general Aſſumpſic lies not; And foz this 
cauſe all the Judges and Barons held it to be Erro2 : But if it 
had bien, That he being indebted -foz divers wares Cold, oz foz 
ſuch like contract, aſſumed to pay, at. Jt had bien good enough 


fox the generality thereof 3 And becauſe a Recovery in this Adi. 


on ſhould be a Barr of ſuch a debt: Therefoze , foz this rea- 
ſon it was Reverſed, although it was objected , that there be 
many Pꝛeſidents of ſuch Actions in the Kings Bench. The like 
Judgement was given betwien Fayreclough and Seed; And 
Mich. 6. Jac. Buckingham verſus Coſterden; quod vid. poſtea. 


| Kempton verſus Bartells, 


"Rror in the Exchequer Chamber, of a Judgement in the 


Rings Bench: The Erroz alligned; Foz that in Treſpaſs, 


the parties being at Aue, and tryed by Niſi prius, the Retoꝛd 
was entred in this manner; Ad quem diem, &c. I. S. I. D. &c;:* gf 
the pꝛintipal Pannel veniunt & Jorati exiſt. & quia reſidui did 
not appear, at. W. N. & I. N. &c. de novo apponuntur, qui ad 
veritatem de infracontent. electi, triati & jurati, dicunt ſuper ſacra- 
mentum ſuum, &c. omitting theſe uſual woꝛds ſimul cum aliis 
juratoribus primus impanellar. And foꝛ this cauſe, it was a Uet- 
dict only giben by thoſe of the Tales, and not by thoſe with 
whom they were worn: And of this opinion were all the 
Judges and Barons: Wherefoze it was Reverſed, 5 


Strickland verſus Thor. 


A Reſpaſs de clauſo fracto was bꝛought by Thorp aga inſt Strick- 
J land, with a continuando from the 20 of June 3 Jac. untill 
the 5 of Novemb. following, Upon Not guilty pleaded, it was 
found fozthe Plaintiff,- and Judgement thereupon : But noEn- 
tryof the Fine, Quia pardonatur. Strickland bꝛought a Writ of Er- 
r02, and aſſigned 3 That the Judgement ſhould have bien entred 
with a Capiatur pro Fine; Foz that the King and Parliament 
had pardoned all offences committed befoze and until the 25 of 
Sept. And this Trefpals being alledged to have tontinued untill 
the 6 of Nove. following, there was but part of the Treſpaſs 


pardoned; and therefoze'there ſhould have been a Capiatur, But 


the Court held, that the Judgement was well entred 3 Foz the 
firſt treſpaſs, (which was vi &armis ) being pardoned, the Con- 
tinuando (being as to the conſuming of the graſs ) is foz the in⸗ 
creafe ok Damages only, 4c. 
| Terming 


Aſſumpſit declares, that the Defendant being indebted unto him, 


(3) 


(4) 
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Kentick verſus Pargiter. 


Reſpaſs de clauſo fracto, at. The Defendant juſtifies the ta- 

king of the Cattle Damage feſant, pꝛetending a tuſtom, that 
the Plaintiff being Lozd, hath the place in which, gc. in⸗ 
tirely to himſelf,untill Lammas day: And that afterwards, 

it is Common fo2 the Tenants 3 lo as the Plaintiff can 
then put in thzie Þozſes only: And becauſe the Plaintiff 
after Lammas had put in moze than thzie hozſes , the De⸗ 
fendant tok them Damage feſanr, prout, &c. Iſſue being jopned 
upon the Cuſtom -, and found fo2 the Defendant; Jt was 
moved in Arreſt of Judgement, That the Defendant could not 
take the Cattle Damage feſant , becauſe he is only a Com- 
moner, and the place where, dt. is the Plaintiff ſoil, ſo as 
his own Cattle cannot be Dewage feſant upon his own 
ground: But by Fenner and Williaws , The taking the Lozds 
Cattle Damage feſant was geod : Fo2 the Lozd is to be ex⸗ 
cluded by the Cuſtom foz all. but only his fiint, and may well 
by ſuch a Cuſtom be reſtrained and limited: Noz habe the 
Commoners any other remedy to pꝛelerve their right and bene- 
fit in feeding their Cattle, but by taking the Lozds Cattle if he 
offend, But the Chief Juſtite and Yelverron doubted there- 
of 3 Foz although the Commoners had gained by the Cuſtom 
the ſole ffeding of the Lozds ſoil; yet thep ought not only to 
babe thewed the Custom, but alſo the uſage. to habe di- 


rear the Lozds Cattle Damage feſant, when he extieded his 
int. 2 1 


Parker verſur Rennaday. | 


Ebt bzought upon a Bond foz 60 l. The Bond was in Ita - 


han, and the (umm therein expzefled was in theſe words 
( viz, ) In ceſſanta libriy, And adjudged tobe god. | 


Sharpley verſus Hurrel, Paſc. 6 Jac. rot. 751, 


TE upon an Obligation: The Defendant pleaded the Sta- 
tute of Uſurp , and theweth that a Ship went to fiſh in 
Newfoundland (which bopage might be perkozmed in eight 


moneths ) 


- 
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moneths) fand that the Plaintiff delivered 50 J. to the Defen⸗ 
dant, to pay & l. upon return of the Ship to Dartmouth: And 
if the laid Ship by occaſton of Leakage oꝛ tempeſt , ſhould not 
return from Newfoundland to Dartmouth , then the Defendant 
thould pay the pꝛintipal monep, viz. 50 l. only: And if the 
Ship never returned, he ſhould pay nothing. And it was held 
by all the Court, not to be Uſury within the Statute, Foz if 
the Ship had flayed at Newfoundland two o2 thz years, he 
thould have payedat the return of the Ship but 60 l. And if the 
Ship never returned, then nothing; So as the Plaintiff ran an 
hazardof having leſs then the Jntereft, which the Law allows; 
and poſſibly, neither Pꝛintipal no2 Intereſt. 1 2—' 4 
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Adams verſs Steer, & alios. 


JeRione firmæ; Of à Leaſe from Henry Nudigate: Upon ebi⸗ 
Þ bene to a Jury, it was reſolbed 3 Mhereas Francis Nudi- 
gate being Tenant foz life, in right of the Dutcheſs of So- 
merſet, his Feme 3 The Earl of Arundel by his Indenture 
aliened, bargained and fold the Land and reverſion to Francis 
Nudigate and his Þeirs, foꝛ money; And the Died bad not there- 
in the wozd Grant, noꝛ was inrolled within the fix monethes 3 
That the reverſion paſſed by the wozd alien, with Attoꝛnment: 


Denton and Fettiplace his Caſe in the Court of Mards 30 Eliz. 


(2) 


was cited; Where it was reſolved by the opinion of two Chief 
Juſtices , That by the wozds of Bargain and ſale only with At⸗ 
toꝛnment, a Reverfion paſſeth not. 


Cook verſus Laneday. 
Rror : Ok a Judgement in the Exchequer, in an Jnfozmation 


upon the Statute of Uſury : The Jury found upon Nor 
guilty pleaded, Quod-quoad corruptum agreamentum in informatio- 


ne prxdict. Specificat. The Defendant was guilty ; And that 
he tcok the pꝛofits of ſuch Land, let unto him fo perfozmance of 


that cozrupt agreement, to the value of col, But it is not found, 
that he lent the 100 l. prout the Jnfozmation: And foz this cauſe, 
it was reſolved in the Exchequer , That the verdict was void, 
and ſhould not be taken by intendment that it was lent. other- 
wiſe he might not take the pzofit : Wherefoze a Ven. fac, de novo 
was awarded 3 And the Jury appearing after Evidence, the 
Plaintiff was Nonſuited, and Judgement given accozdingly , 
and 40 l. Coſts to the Defendant. Mhereupon Erro: was 
bzought. The firſt Erroꝛ afſigned was, That the verdict was 
well enough, and ſo there ought not to have ten a new Trial. 
But the Court held clearly, the trial was ill and imperfec foz 
the reaſon afozeſatd. A ſetond Erroz, That in regard the verdict 
was but imperked, he ought not to have had a Ven. fac. de novo, 
but a Diſtringas jurator. de novo to make their berdid perfect. But 
Coke and Fleming chief Jultice held clearly, That the Jury hab⸗ 
ing once given their verdic, although it be imperfect, ſhall never 
be [wozn again upon the lame iſſue, unleſs it be in Caſe ok Allile, 


when 
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when the party is to recover by view of the Jurozs. Vid. 21 H. 6. 


20. 20 Ed. 3. Offic. de Court 20. 2 Mariæ Bro. in queſt. 8 6. Mhere⸗ 


foꝛe the Judgement was affirmed. 


Beecher verſus Sit Thomas Shirley. 


Rror: Df a Judgement in debt upon an Obligation, (where . 


the condition of the Obligation being, that 100 l. ſhould, be 
paid at the houſe of Sir Thomas Shirley in White-Friers 3 The 
Defendant Sir Thomas Shirley pleads payment , and found 
againſt him 3 ) And becauſe the Jury were of the pariſh ol Saint 
Dunſtans,qc., And it is not averred in the plea, that the houſe was 
in that pariſh : The Court being thereupon in doubt, after 
divers motions, the Plajntiff Beecher was content that a diſ- 


continuance ſhould be entred, intending to bꝛing a new Action of 


Debt; But by the negligence of his Attozney, it was entred in 
this manner, Et prædict. Willielmus Beecher per. J. H. Attornat. 
ſuum venir hic in Curia, & fatetur ſe nolle ulterius proſequi, ideo con- 
ſiderat. eſt quod Defendens eat inde fine die: And in a new Action 


upon this Bond, this Judgement was pleaded in Barr; Foz tt is 


a Retraxit, which is an abſolute Barr; And it was held to be a 
god Barr: Mhereupon he bzought Erroz upon the firſt Judge⸗ 
ment. The firſt Erro aſſigned was, Foz that the Retraxit ought 
to have bien in pꝛoper perſon, and not by Attoꝛnep; Foz that is 
quaſi a departure from his Marrant; Foz he hath not any ſuch 
TUarrant 3 And it is as a departure in ſpight of the Court, and 
as a contempt; and it cannot be a departure unleſs it be by the 


party himſelf: And ofthat opinion were Fleming and Cook. f 


ſecond Erroꝛ was, becauſe the Judgement was not quod Defen- 
dens ſit inde quietus; But they held it tu be well enough: Fb2 eat 
ſine die, and fir inde quietus, are both of one effect. Thirdly, foꝛ 
that there is no Judgement againſt ide Plaintiff to be in Miſeri- 
cordia, which was held to be Erroneous 3 And that the Plain- 
tiff himſelf, in whoſe advantage it was omitted, might allign it 
foꝛ Exroꝛ in the Judgement; Foz in ebery Caſe, the Plaintitf 
and Defendant ought ro be in Miſericordia 02 Capias, unleſs the 
Defendant comes primo die; and confeſs the Action 3 Foz it is foꝛ 
the Kings benefit, and therefoze may be well aligned fo2 Etro? 


by either parties. Fourthly it was ſhewn , that there was a 


diſcontinuancez Foz there is not any continuance from Mich. 
2 Jac. (at which time the Verdict was given) to Mich. 4. 
Jac. ( at which time the Judgement was giben ;) And 
that it now was well. aſignable fo: Erro2 „ and not aided 
by the Statute of Jeofailes, becauſe the Judgement is not 


given upon the verdidt; koꝛ then it had bien good, although it 


were after verdin; But is upon the Retraxit, which is 
out of the Statute, And it was laid, that a diſcontinu- 
ance can never be objected; * placito befoze * 
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(4) 


(5) 


ation to the Church. 


Foz it may be tontinued at the pleaſure of the Court: But af- 
ter Judgement tn anfther Term, it map be well rejected; And 


no tontinuante can then be entred: Mherekfoze it was rever- 
led. "Oe 


Nannge verſus Rowland ap Ellis and three others. 


UI. a reference out of the Star Chamber upon Bill, and 
Demurrer thereupon, the queſtion was; Whereas an in- 
fozmation was bꝛought in the Exchequer againſt Nannge, fo2 an 
intruſton into Lands of the Rings in D/ in the County ok Merio- 
neth, and fo2 cutting down 10000, Oakes: pe there pleaded Not 
gvilry 3 Whereupon being at Jſue, and found at the Barr'again( 
Nannge, The defendants being produced as. witneſſes fo2 the 
King, it was \wozn, that the Land was a great waſte, parcel of 
the Rings poſſeſſion 3 And that the laid Nannge and one Dale, and 
others by his Commandment, had cut down 1 500-Dakes, eve- 
ry one of the value of 20s. , Whereypon the Jury found 

annge guilty td the value of 1500 l. And thereupon he bzought 
his Bill of Perjurp, alledging that the Land was not the Kings 


Land, that they did not cut down any tries at all, and that 


there was not any there, of that value, The Defendants in the 
Star Chamber pleaded, that they were, pzoducod as Mitnel⸗ 
les fo2 the Ring, being compelled thereto by pzoceſs 3-that they 
Cſwoze fo? the King 3 that their Dath was affirmed by the Uer- 
dict: (Uherefoze they demanded Judgement whether they ſhould 
be compelled ta anſwer. . This matter being referred. to the two 
Chief Juſtices 3 They reſolved, that the Defendants qught not to 
anſwer, to the right of the Land; Foz it would be inconveni- 
ent to examine it in that Court; bur to the Perjury, alledged 
in cutting down the tres, faz the number and value of them; 
which being an A e of fac, it is reaſon it ſhould 
be examined; And ik they Twoze falfly, although they were fox 
the Ring, that they ſhould be puniſhed, as foz an offence at the 
Common Law: But they could not be puniſhed upon the Sta- 
tute of 6 Eliz. foz it is out of that Statute, 


Trollop verſa Richardſon. 


Rror of a Judgement in the Exchequer : The Defendant 

pleaded an Excommunitatian, in diſability of the Plaintiff, 
and ſhews it under the Seal of the Biſhop : The Plaintiff 
pleads the general pardon of 3 Jac. which was ſubſequent to the 
Excommunication: And it was thereupon Demurred, and 
made a doubt by the two Chief Juſtices , whether an Excom⸗ 
munication may be diſcharged by the Kings pardon; and the 
Plaintiff be reſtozed to his ſuit without abſolution and retontili⸗ 


Vaughag 
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1201 Trvar Veugban verſus Ellis. 


ERror of a Judgement in the Exchequer, in an action upon the 

Cafe foz words, foz calling him Bidzrd: The Erro afſign» 
ed was; That the Action lies not fo2 theſe woꝛds, without kpe⸗ 
tial cauſe ſhewn that he was damnified by them; As to alledge, 


that he was inheritable to fome Lands, and that by reaſon of 


thoſe wo2bs, he is to. have loſsz. And here it is lhewn, that ſuch 
Land was given in tail to his Gzandfatber 3 And that his a- 


ther had divers Sons, Whereok the Plaintif is youngeſt Son, 


F k o * 


and his elder Brothers are living; And that one ſuch was tg 
buy the Land, and offered him luch a fymme of money fo2 his 
Title; And by reaſon of thoſe wozds refuſed to give him any 
things, So it appears by his own ſhewing, that he hath not 


any pꝛeſent Title, and therefoze no cauſe .of Action at all. But 
the two Chief Jultices conceived, that although he hath 


1 


ble to:thote Lands; And being offered a ſumme of money foz 
that poſiibility to joyn in the aͤllurante, although be hath ⸗ not 
any peelent. Title to the Land, yet by reaſon of thoſe words he 
had. a pzeſent. damage, and in futuro might reoeive p:ejudice 
thereby, in Caſe he were to claim any Land, by deſcent. And fo? 
chele cauſes, they held that the woꝛds were Actionable: Mhere⸗ 
zpon the Judgment was affirmed. . 


Anonymus, Hill. 3 Jac, rot. 616. 


not any pꝛelent Tiller fs appears he.is by a poſſibility inherita- 


| Kron ade e in the mug Benth: The Erraꝛ alligned 
was; Whereas the Plaintiff was non-ſuited in Treſpaſs af- 
ter evidetice3 The Judgement is, Quod nibil capiat per billam, 
which is a Bar; Whereas it ought ta have bin only in miſeri- 
cordia quia, non proſecutus eſt, &c. But it was held tobe no Ex- 
ros F62.all the Pꝛeſibents of latter times are in that manner. 
Setondly, fo2 that the Judgement is, Quod querens & Plegii ſai 
ſint in miſericordia pro falſo clamore ſuo, whereas it ought to have 
bien, Quia non proſecuti ſunt: Foz it ought not to be pro falſo 
clamore, but where it is after Nerdict oz Judgement upon De⸗ 
murrer: And foz that vid. Fitz N. B. 76, the book of Entries 
176. And koꝛ this matter, it was held to be manifeſt Erroz, and 


the Judgement was reverſed, 


7 Buckingham ver ſu Coſtendine. 
Keor e given againſt Buckingbam Ibereas 
the Plaintiff deflares in an Allompſit; That the Defendant 
being indebted. unto him in 40 g. In conſideratione inde, adſumed 
to pay, at. Apd he ſhews not fo2 what cauſe the debt Was We ; 
1 : HE Which 


(7) 


(8) 


— 
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(9) 


(10) 


(11) 


7bich was held to be ill; Fo2 it might be by obligation, oz re- 


coxniſance, 02 Leaſe, in which Taſes ſuch a general Declara- 


tion is not good. And ok that opinion was all the Court; And al- 
though there were divers pꝛeſidents in the Court that way, (as 
it was ſaid) yet they relolved it to be ill, without alledging that 
the debt was, by reaſon of ware ſold, oz upon loan, oz foꝛ ſuch 
like cauſe, ſo as it might appear to the Court, to be matter where- 
upon to ground an Aſlumphit : Wherefoze foꝛ this Cauſe it was 
Reverſed, Note, the like Judgement was in the Exchequer Chamber 
between Woodford and Deacon, quod vid. ante, fol. & c. Where Judge- 
ment in an Action upofi the Caſe was reverſed for that Cauſe. | 


Sir Nicholas Poynts Caſe, 

Ndictment upon the Statute of 8 H. 6. ſuppoſing, that ſuch 

a day and year he entred with fozce and arms into ſuch 
Lands exiſtent, liberum tenementùm I. B. and with foꝛte him ex; 
pelled and amoved : Exception was taken, becauſe it was not 
alledged adrunc exiſtens 3 Foz it may be, that at the time of the 
Endictment, it was the friehold of I. B. but not at the time of 
the Entry: Wherefoze foz this cauſe it was reberſed. And in 
the ſame Term another Endictment againſt in the County 
of Dorſet was diſcharged foz that Cauſe. *' Ps 


Braddon werſus Bowen. 


Nformation in the Exchequer upon the Statute of 5 Ed. 6. fox 

engrofſing of Apples, being dead vicual, the Defendant 
being a Coſtermonger: And it was thereupon Demurred; That 
it is out of the Statute, and ts not ſuch victual as the Law in- 
tends: And it was adjudged accozdingly, and Erroz thereof 
bzought in the Exchequer Chamber; And upon conference, the 
two Chief Juſtices reſolved, That it was not within the Sta · 
tute: And Coke laid, there was not any thing pꝛohibited within 
the Statute, but it had a proviſo, how in ſome kind it might be 
bought 3 but there was not any ſuch proviſo fox Apples, therefoze 
it never was intended to be reſtrained: And foz thatcauſe the 
Judgement was affirmed, 


p Frank werſas Alſop. 


Rror in the Exchequer Chamber, of a Judgement given in 
the Kings Bench in an Action, ſoꝛ theſe wozds3 I will prove thee 
2 Thief, and a plotter of Thievery; And 1 will prove it by thine own 
Son, or elſe J will ſend him to the Devil: The Erroz aſſigned was, 
that an Action lies not fozthefe woꝛds 3 And all the Juſtices and 
Barons reſolved, that the wozds were not Actionable : Foz it 
is not affirmed, that he was a Thief, but that he would Pave | 
| Dim 


— 
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him to be a Thief, which if falle, there is not any Damages ta 
the party: And laping, he would prove it by the Plaintiffs Son, or 
elſe he would ſend him to the Devil; That ſhews he was doubt⸗ 
full in his affirmation 3 And ik one ſaith, J will pꝛobe ſuch a one 
na no Action lies: Mherekoꝛe Judgement was 
reverſed. 


Prichard verſus Hawkins. 


A Ction foꝛ theſe wozds 3 That Prichard that ſerves Mrs. Shelley, (12) 

| FHN (and avers that he ſerved Mrs. Shelly at the ſame time) 

ö hath murdered Adams his child, Elizabeth Adams filiam Johannis 
Adams modo defunct. innuendo; After Judgement fo2 the Plaintiff in 
the Kings Bench, Erroꝛ was thereof bzought ; And the Erroz 
aſſigned, becauſe, as the Declaration 1s, there is not any cer- 

tain oꝛ ſufficient charge againſt the Defendant 3 Foz the wozds 
being, modo defunct. extend only to the time of the Action, and | 
not to the time of the wozds ſpeaking, wherefoze no ground of 1 
Action: And of that opinion were all the Judges and Barons: 
Mhereupon it was reverſed; And a pꝛeſident ſhewn, that fox 
ſuch cauſe. between Baldero and It was adjudged in the 
Kings Bench that an Agion lap not. | 


Termino 
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Sir Francis Leake verſus Jane Eyre, Trin. 6. Jac, rot. 3466. 


' Leaſe fo2 years by Indenture of a_Þ8uſe and Land; with: 
Þouſebste and Haybote, ſine impedimento vaſti: The De- 
fendant pleads this Leaſe in Bar: And it was thereupon de- 
murred, and adjudged oz the Dekendant; Foz fine impedimento 
vaſti, is all one with fine imperitione vaſti; Fo the pzoper wozd 
is, impedimentum and impeditio, and impetitio is but à toꝛrupti⸗ 
on: And that the words ſine impedimento vaſti , do extend not 
only to Þouſebote and apbote (as ſome would have it) but ta 
the entire ſentence, Vid. Cokes new Book of Entries, fol. 56 , 6. 


Fi Waſte , upon Demurrer the Cate was: One made a 


Cumbet verſus Epiſcopum Chicheſter and Green Incumbent, 
Trin. 6. Jac. rot. 1629. 


FAunre Impedit fo2 the Church of South-Eale in Suſſex: The 


Court held clearly, Firſt, That if Title of Lapſe accrues 
to the King, and the Patron pꝛelents, yet the King may pzeſent 
at any time as long as that Pꝛeſentee is Parſon. But if the 
Pꝛeſentee dies, oz reſigns befoze the King bath pzeſented, the 
King hath now loft his Pꝛelentment. But if the reſignation be 
by Covin, with an intent to take away the Kings Title, the 
King (hall not loſe it thereby, but ſhall have his Pzeſentment. 
Secondly, That if the King hath Title by Lapſe, becauſe a 
Parſon hath taken a ſecond Benefice 3 Jf the Parſon dies, oz re⸗ 
ſigns the firſt Benekice, and the Patron pꝛelents, whoſe Þzeſentte 
reſigns upon Cobin, oz dies, The King hath loft that Pꝛe⸗ 
ſentment3 Fo2 Lapſe is but unica & proxima vice: And ſo it was 
adjudged, Mich. 27 & 28 Eliz. Cornwalls Caſe. -Thirdly, If in 
Quare impedit fo: the Ring, the King and party be at Jtſue, 
which is found againſt the Ring, and Title appears foz the 
King by Nient dedire of the party; pet the Court ſhall not ad- 


judge foz the King. Dtherwile it is, where the party tonkelleth 


the Kings Title. | 
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un 11 Bulbrooke ver ſas Brigg. 
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P;#n. . gave reinedy fora Penfion in the Spiritual Coure 
whero it is wilfully denied ; Briggs 9 fo2 a Penſion 
which'was never demanded: And Bulbrooke pꝛayed a-Pzohibi- 
tion; which was denied, becauſe oꝛiginaliy this Suit apper⸗ 
cains tothe Spiritual Court. W! a 


Fulliam uerſas Harris. 


Ower : The Writ was, Præcipe 4. quod reddat E. Fulliam ra- 
FL. Feionabilem dotem ſuam des teres, &e. dudum B;. Fulliam quondam 
virt ſui, &c. Exception was taken ta the Writ, becauſe it was 
not in this manner: Ptæcipe 4. quod reddat E. Folliam guz fuit 
uxor B. fulliam, 8c: F02 in the beginning of the Writ, -ſhe-ought 


to be named uxor of her husband, ct. fo2 that is the name where ⸗ 


by the tlaims her Dower : And ſhe qught to be his lawful wife, 
otherwiſe ſhe map not claim any Dower... And the Court held, 
that the Writ was ill And that the woꝛde in the Writ, #, Ful · 
Lam quondam viri ſui, &c. be not ſuffitient: Therefoze day was 
r to the Plaintiff to ſhew cauſe why the @rit ſhould not 
abate. 4 


Earl of Huntington verſus Sir Anthony Mildmay, 


Une impedir ; It was held yer totam curiam præter Walm(- 

ley, where the: Grant al an Advouſon was pleaded, after 
the Statute of 27 H, 8. to ane ,; 10 the uſe of another in Tail; 
That ceſ que uſc nds not ſhew the Died of Gant, becauſe the 
Dird belongs to the Gzantie, and not to Cefly que aſe 3 But pet he 
aught to ſhew, that it was granted by Died. Vid. Dyer 277. El- 
cots Caſe. But Walmſley held, that in this caſe he ought to ſhew 
the Died, becauſe the Sꝛant is not god without Ded; and lo 
differs from Eſcots Caſe, Vid. 22 H. 6. 1. 35 H. 6.32 


$22.7 Game verſus Symms & Mariam uxorem ejus. 
Fer Remainder: The Caſe was ſuch 3 Henry Winter 


was ſeiſed of Socage-Land, and deviſed it to Steven Win- 
ter in Tail; Kemainder to Anne the Siſlex of Stephen, &c. and 


died : Stephen entred, and lepted a Fine with Warranty , and 


died without Iſſue ; Cbe ſaid Anne and Elizabeth his Silters, 
being dis Þeirs , the queſtion was , whether Anne ſhould be 
bound by this Warranty, iq the whole, oz fo the moity only. 
And Hutton Sergeant argued, that the ſhould be bound faz the 


whole 3 Foz the Warranty is ae i which is the 


4 


Rehibirion : Che queſtion was; Whether the Statute of (3) 


(4) 


(5) 


(6) 
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and extinguiſheth the Right, 19 H. 6. 14 H. 7.10, 1. Aſſiſ pl.35. 


Alſo Anne the Siſter had albthe:Bight- of the Remainder, and 
therefozethall be bound fo2 all, 12H, 7. 3. 16 H. 7.13. Harris Ser- 
jeant to the Conitraty, 'That the Tarrant ſhall be divided, an 

bind but kae a 'moity, betaule both the Siſters are being, ank 

thetekoze the Wavranty goes to both: And it is not like the 
Caſe ok Burrough Engliſn, oz. Gavelkind , 4% Ed. 4. 10. Fog true 
it is, Marranty deteendg only upon the heir at the Common 
Law. Walmſley took a differente, where the party upon whom 
the Warranty deſcends, is Heir, as the Feme in this Caſe is, 
and ſo. ſhall be bound; and where he is not Þeir, as in Bur- 
rough Engliſh. And Coke obſerved a diverſity; lien reall deſcends 
only upon the peir at the Common Law 5 But lien .pex/ooal/ 


L binds all; as peits in Gavelkind, dt. As if. a man oblige him⸗ 


D 


(89 


ſelf and his heirs in an obligation, at. And he put this Caſe 3 
If the Heir at the Common Law be vouched fo: Marranty, 
who vourhes the Heirs in Gayelkind, gc,” becauſe of the poſ- 
ſefſton; "they all thall vouch ober; and what is retovered in va- 
lue; ſhall go only to the heirs in Gavelkind : So if twa be 
vouthed, where the one bath nothing, and they vouch over; the 
recovery in value goes only to him who had the ;Jntereſt, ac. 
32 Ed. 3. Garrants 94. And Judgement was given, that the War: 
ranty Hould bind all. R e 


Hheeſton verſas Robinſon. 

A. Udita querela by Beſton, who was in exetution upon a Sta⸗ 
[ \Atute-merchant-#t the Suit of Robinſon; And ſhews ter · 
tain Articles betwirt him and Robinſon, to diſcharge him ot the 
Statute; and pꝛayes to be let at Mainpꝛiſe: But the Caurt de⸗ 
nied it; One in execution ought not to be let to Ma inpꝛiſe upon a 
turmiſe: And here the Articles which he ſhews, are not god to 
dilcharge him of the Execution; But his remedy is to have an 


1 


Action of Cobenant upon them, N 
Beedle verſw Clerke. 


P The Cale was luch ; A. and B. were Jopnt-tenants 
foz years 3 B. ſuffers C. to occupies his moity with him; And 
A. bꝛings à Writ of Partition againſt B. and C. ſuppoſing: that 
B. had granted à moity of his part to C. C. ſhews that he was 
but Tenant at will to B. whereupon the Mrit abated: Whether 


A. might have another Writ of Partition againſt B. by Jorneys 


accompts, was: the queſtion: And reſolved that he might Foz 


* the poſſeſſion of C. was good tolour foꝛ bꝛinging the Writ of Par- 


ticion 3 And A. could not take notice what Efiate C. had, gc, 


Anonymus. 
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Anonymus. 


Ote, An Infant was admitted by Guardian, to ſue accompe (9) 
againſt his Guardian in Socage, for the profits received, after the 

Infant bad accompliſht his age of fourteen years: And the Action 

was brought againſt him, as againſt his Bayliff. And ſo it ought to 

be, as the Juſtices held. | 5 


Addis Caſe B. R. 


Dis having a Suit depending in this Court, coming to (1c) 
London, was tommitted to Mewgate, 4c. Hutton Serjeant 
moved foꝛ an Habeas Corpus, which was granted; And the 
Gaoler of Newgace made his return in this manner, (viz) That 
the ſaid Adds was committed to his cuſtody by Warrant from the 
Lord Chancellor of England, for certain matters concerning the King, 
there to remain until the Lord Chancellor delivered him; and for 
that cauſe he could not have his body here. And Hutton moved, 
that the Return was not god, being it is to general: Foz 
it thews not foz what cauſes he was committed; Fo2 it might 
be foꝛ a cauſe which would not hinder him of his pꝛibiledge. 
Pere allo the Return is; That he ought to remain there until 
be were delivered by the Loꝛd Chanſelloz 3 Therefoze he laid it 
was ill. And the Court thereto ſaid, it was the firſt time that 
ſuch Exceptions had been taken: Therefoze they would conftder 
of the Cale. And 9 H. 6. 44. was cited, and 33 H. 6. 28. and 29. 
and 4 Ed. 4. 15. And 16. 5 1 1 


Anonymus. 


T was doubted in the Star⸗ chamber, Ak Colts and Dama- (11) 
ges be recovered there of one foz a Riot, whether his Exetu⸗ 
tozs and Adminiſtratozs ſhall be chargeable therewith: Walter 
ſaid, there were pꝛeſidents in this Court, that he ſhould be charg⸗ 
ed 3 and ſome of the Clerks affirmed ſo much, But the Loꝛd 
Coke held; they were not chargeable foz a Riot; But if Dama-. 
ges 02 Coſis were given by any Statute 3 there, upon retobery 
in that Court it ſhall be otherwiſe. e. 


Termino Paſchæ Anno ſeptimo 
JacosrRegis in Banco Regis. 


Goodwin verſus Welſh and Over, 


Ction ot Treſpaſs, fo ſeberal things aga inſt the 
two Defndants, anddeclares to his damage, 
dt. The Attoꝛnep fo2 the Defendants, pleaded 
Non ſum Informatas, and Judgement thereup- 
on was given (eberally fo: the Plaintifz And 
„ Mrücs to inquire of damages iffued out, and 
© 2... © Wererxeturned, Jt was now moved, that the. 
Mrits ſhould not be filed, becauſethe Plaintiff at the time of the 
taquirp; did not pꝛobe that they were his Gods, but pꝛobed only 
the value ot chem: And a difference was taken at the Barr be- 
twirt an Action tonfefſed, and a Non ſum Informarus. Foz, the pꝛo- 
perty of the Gods is alſo confefſedin the firft Caſe to be in the 
Plaintiff 2 But it is not ſo in the other; Foz there Judgement 
paſſeth without the Defendants pꝛibity, and only fo2 want of 


—_— 


— — — 
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pleading, as in the Caſe of a Nihil dicit. But the Court held, 


that both Caſes were alike ; And that the Plainti@ is not bound 
to pꝛobe his pꝛoperty in either ot them: Becauſe the Writ com- 
mands that the value only be inquired ok, and if the Plaintiff 
ſholiſd be bound to pꝛave his pꝛoperty, and fail thereof, it would 


bein dbGruetion tothe firſt Judgement, which tannat be: But 


ir is otherwile where Nor guilty is pleaded 3 Foz then the Etel⸗ 
pal is denied, whlth mulf be proved, and rryed by the Jury; 
And 16 — in that Cale both the value and pꝛoperty daome in 
Queſtion. 


Barret verſus Fletcher. 


bt: Upon an Obligation bf 500l. conditioned to ſtand to 
the award « | S. and T. D. So that ac. The Defendant 
pleaded, that the Arbitratozs did not make any award : The 


Plaintiff replies, and ſhews the award, but alligns no bꝛeach: 
The Defendant rejoyns, that the award pleaded is not to the 
Arbitratozs 


* 
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grbitratozs award; Whereupon Jfſue being joyned, a verdic 


was given faz the Plaintiff : And it was moved in arreſt of Judge- 
ment, becauſe the Plaintiff in his replication not having af- 
ſigned any bzeach of the award, there was not cauſe of Action; 
Foz the Obligation is not foz Debt, but is guided by the condi- 
tion, which is foꝛ the foꝛbearante of a collateral thing: And the 
Court ought to be ſatisfied, that the Plaintiff had good cauſe of 
Action, otherwiſe. they cannot give Judgement; Foz although a 
verdic be given fo2 the Plaintiff, yet this defec in the replita⸗ 
tion is matter of ſubſtance, and is not helped by the Statute: 
And the Court being of that opinion, Judgement was ſtayed. 


| Bedel verſas Lull. 


E Jedione firmæ: Upon a Leaſe of Land made by Eliz. James: 
The Defendant pleaded, That befoze Eliz, had any thing 3 
One Martin James was thereof ſeiſed in Fee, and had ifſue Henry 
James, and died leiſed, and thereupon it deſcended to Henry 
Frye as Son and Þeir3 And that Eliz. entred, and was ſefſeb 
by Abatement, and made the Leaſe to the Plaintiff; And that 
the Defendant afterward, as ſervant to Henry James, and- 
his command, at. The Plaintiff by way of replication; confeff 
the ſeifin of Martin James, and that he being fo ſeifed, by his laf 
Mill in wefting, deviſed the laid Land ro Eliz. in Fre, and af- 
terwards died: By reaſon whereof the entred by fozce of the 
deviſe, and made the Leaſe to the Plaintiff; and 'traverſet 
Without that, that Z//z, was ſeiſed by Abatement in manner an 
form, &c. Upon this replication the Defendant demurred, and 
- Hewed fo2 cauſe, That the Traverſe was not good; And it was 
adjudged fo2 the Defendant : Foz the Plaintiff by this repſicafion 
nieded not both to confeſs and avoid, and to traverſe the Abate- 


ment; Foz the Plaintiff made a title to his Leaſe under Eliz. 


the deviſee of Martin James, and ſo her Entry legal, and not by 
Abatement, às the Defendant ſuppoſeth : And then to take a tra⸗ 
verſe over makes the replication vitious : Foz no traverſe ought 
to be taken, but where the thing traberſedis illuable; And the 
'deviſe here is only the title illuable. Jt was alſqheld, that the 
traverſe was not good, as to the manner of it 5 Foz he ſhould not 
bave traverſed Withonr that, that EUS. was ſeiſed by Abatement : 
But it ought to have been Without that, that ſhe did abate, &c. 
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Tuthill verſus Milton, Trin. 6 Jac, rot. 1272. 


Error: Of a Judgement in Briſtow; In an Action foz woꝛds: 
E Whereas the Plaintiff foz 5 years befoze the firſt of May 
3 Jac. was a Dzaper,and exerciſed the lame Trade, That 
the Defendant,apud Wardam omnium Sanctorum in Briſtow, - 
ſpake theſe woꝛds of the Plaintif,(viz.) Thou art a Bankrupt: The 
Defendant pleads Not guilty, and found againſt him, and Judge- 
ment fo2 the Plaintiff, The firſt Erroꝛ alligned, was, that this 
Action lay not; becauſe it is not averred that upon the day of 
the ſpeaking the Plaintiff was a Bankrupt, but foz five years 
befoze: Sed non allocatur; Fo; it ſhall be intended, that he yet 
uſeth that Trade, Secondly, Foz that the Ven. fac. is awards 
ed de Warda omnium Sanctorum, And not from any Pariſh: Sed 
non allocatur 3 Foz ſo is the common courſe in many counties, 
and they ule not to name any Pariſh : And there a Ward is put 


foz d Pariſh. Thirdly, that a Capias is awarded in this Action 


fozthe ſecond pꝛoteſſe, whereas a Capias lay not in this Aion, 
untill the Statute of 19 Hen. 7, which extends only to thoſe in 
Weſtminſter, and not to Cozpozate Uills: Sed non allocatur; F 


it may well be by cuſtom in thoſe Uills: Wherefoze the Judge- 
ment was affirmed, mu 


Belcher and his Wife verſus Hudſon, Hill. 6. Jac. rot. 132. 


A Sſumpſir.: Foz that the Defendant alſumed to the Feme of 


the Plaintiffin her Widowhod, That if ſhe would marry 
Thomas Maſon, he would pay unto her annually after the death 


of the ſaid Maſon, during her life 40 s. And alledges in facto 


that the married Thomas Maſon, and after his death married 
the Plaintiff; And foꝛ Non-payment of 40s. annually after his 
death bzought the Audion: The Defendant pleads a Releaſe 
from Thomas Maſon, of all Actions and demands which he had, oz, 
ct. And it was thereupon demurred, and after argument at the 
Barr adjudged to be no pleaz Foz being a pzomiſe to perfozm a 
payment after the death of Thomas Maſon, it was not in demand 


during vis life, no2 by any poſſibility could eber be demanded 


byhim: Wherefoze, qt. 
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Tracy werſus Veal, Hill. 6. Jac. rot; 


Ader upon the Caſe ko: deteipt: Whereas Bernard Welles (3) 
1A was the Plaintiffs ſervant in Comitat. Derby, and had 

651. of the Plaintiffs in his tuſtody ; That the Defendant, to 

deceive the Plaintiff of the laid 65 l. quandam literam in name of 

the Plaintitf pꝛotured to be written, and directed it to the Plain⸗ 

riffs ſard ſervant, and counterfeited the name ok the Plaintill 

thereto, and ſealed it quaſi with the laid Plaintifs ſeal, and 

earſed it to be delivered tothe laid Bernard Welles, affirming it 

to be the Plaintiffs letter, and that he was ſent. therewith | 
unto him by the Plaintift; Whereupon he cauſed the ſame to be 
read, and upon reading thereot underſtanding quod in eadem li- 
era continebatur, That the Plaintiff had appointed the laid 
Bernard to pay and deliver to the Defendant the laid 65 l. to the 
ule of one Thomas Bartlet, to whom it was ſuppoſed by the ſaid 
letter that he was indebted; and affirmed, that he was ſer- 
the ſaid 65 l. foz his Maſter: By reaſon thereof, the laid Ber- 
nard giving credit unto him, payed and delivered unto him the 0 
money 3 ubi revera, the letter was tounterkeited, and he never 

fent the Defendant, noz was indebted in any ſuch lumme, at. 

The Defendant pleads Not guilty, and found againſt him, to his 

Damage of 1051. And Jt was thereupon moved in Arreſt of 

Judgement, Firſt, that this ſuppoſition quandam literam ſcribi fe- 

cit, where it ought to be literas (fo2 it is not polſible that one let» 

ter might tompꝛehend it) was not god. Secondlp,that this Acti- 

on lies fo2 the ſervant, and not foz the Yaſter. Thirdly, that 

it was not ſhewn, what was containedin the letter; Foz it is 

only, that the laid Servant intelligebat what was therein 

written, and that might be his milconſtruction. But all the 

Court after ſeveral motions held it to be well enough 3 Foz 

the deceit and abuſe is to the Waſſer, and the loſs only to him; 

Mherekoꝛe the action well lies fo2 him: Alſo although it is not 

p2eciſely let down what was in the letter, but that incellige- 

bat ſuch matter was contained therein, which is uncertain 3 yet 

becauſe the deceit is alledged to be in the delivery of the coun- 

terfeit letter, and affirming, that he was ſervant of Thomas 

Bartlet, and ſent by the Plainriff to receive ſuch a ſumage, as due 

by him to the laid Thomas Bartlet (all which was falſe, and all 

which being deceit) upon the whole matter the Action well lies 3 

And was adjudged foz the Plaintiff. -And afterward a Writ 

of Erroz being thereof bzought; and all theſe matters aligned 

foꝛ Erroꝛ, the Judgement notwithſtanding was affirmed. 


Richard 
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Richard Beedle verſet Morris Inne-keeper of Dunchurch, 
| Trin. 7 Jac. rot. 1535. 


Ction upon the Caſe : {nd declares upon the Common 
A Cultome of the Realm 3 That in Common Jnnes, the 
Inne⸗keepers ought to keep the gods of their Gueſts ſafely, 
and all other gods bought into their Jnnes , under their 
Cuſtody, without ſubſtracion : That one William Beedle, ſer- 
vant to the Plaintiff, was lodged at the Defendants houſe 
in Dunchurch; And that he having there a bag, with Col. 
in money of the Plaintiffs therein, quidam malefaRores to the 
Plaintiff unknown, the ſaid bagg of Money, in the ſaid 
Inne being, in default of the Defendant and his ſerbants 
took and carried away. The Defendant pleads Not guiley, 
and found again} him: And it was moved in Arreſt of 
Judgement, and after aſſigned foz Erroz, that the Action 
ought to have ben bought by the ſervant , and not by the 
Maſter: Foz the Cuſtome of the Realm is only foz Trg- 
vellers, and here the Malter was not a Traveller. But 
it was adjudged, that the Maler might well have the 
Anion; And that lo it bad been reſolved befoze theſe times. 
Secondly, it was moved, that this Cuſtome was not 
well alledged; Foz there is not anp ſuch Cuſtome, That 
bona & Caralla aliquorum aliorum ſubditorum, &c : ſhould he 
ſafely kept, unleſs they were Gueſts : Sed non allocatur; Foꝛ 
the Cuſtom is ſuffitiently alledged to maintain the Action. 
Thirdly, it was alſigned faz Erro2, that the Judgement was 
not well entred: Foz it qught to habe been quod capiatur, and 
not in miſericordia, accozding to the Pꝛeſidents, Hill. 9. H. 7. 
tot. 310. the old bcok of Entries 377. which is a Capias; Foz 
this Ad ion compaiſeth in it lelf a contempt contra legem, &c. Sed 
non allocatur; Fm it is not any ſuch contempt fo; which the 
King call bave anp Fine, as it is in Auions which are con- 
tra pacem.: Wherefoze it was adjudged foz the Plaintiffs 
And this Judgement was affirmed in the Exchequer Cþam- 


ber. See this Caſe repoꝛted with theſe reaſons Cokes new bok 
- of Entries fol. 347, 


Taylor verſus Markham. 


M an Action of Treſpaſs and Battery; The Defendant 

pleaded, that he, at the time of, at. was ſeiſed of the Reaozy 
of D. in Fie3 And that at the ſame time and place, where the 
Treſpaſs and 5 ſuppoſed, ac. Cozn was ſevered 
from the nine parts: And foz that the Plaintiff would have car- 
ried away his Cozn, the Defendant there ſtod in defence there⸗ 
of, and kept the Plaintiff from carrying it away; So as the 
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harm which the Plaintiff reteibed was of his own w2ong, at. 
The Plaintitf replies, that the Treſpaſs and Battery were 


done Sans Hel cauſe alledge, &c. Mhereupon the Defendant De⸗ 


murred in Law; And it was adjudged fo2 the Plaintiff : Foz 
it is not requiſite tn this caſe fo the Plaintiff to. anſwer- the 
Defendants Title , becauſe he doth not by this Action claim 
any thing in the Land oz Com „ but only Damages foz the 
Battery ; which is Collateral to the Title, And therefoze the 
general Replication is god. But when the Plaintiff makes a 
Title in his Declaration to any thing, and the Delendant 
pleads another thing againſt it, the Plaintiff muſt reply ſpe- 
tiallp, and not ſay Sans el canſe, as it is in 14 H.. & 16 Ed. 4. 
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© © Underhill verſus Kelſey, Trin. 7 Jac, rot. 1274. 


Jectione firms :-Tpon-Demurter (the Defendant tlaming 
by Leaſe from William Copley) the Caſe appeared to be; 
Thomas Copley, Father of William, was Copy-holder in Fir 
of the mannoz of Shellwood; wherein a Cuſtom was pleaded, that 
upon the death of every Copy-holder, his Þeirs ſhould pay ſuch 
a Fine as ſhould be reaſonably afſefled: And another Cuſtom, 
that if a Copy-holder died, and his Þeir cometh not the next 
Court to be admitted, pꝛotlamation thall be made: And ik af: 
ter thꝛie pzoclamations, the peir comes not in, the Lozd thall 
ſeiſe it as fozfeited And ſhews, that 27 Eliz. Thomas Copley di- 
ed, and his death was peeſented , and that William was his 
Heir, and thereupon pzoclamation made, gt. And afterward at 
two other Courts 29 Eliz. pꝛotlamation made; and foz not com- 
ing, the Load ſeiſed, and let to the Defendant, The Plaintiff 
that William Copley at the time of the death of his An⸗ 
ceſio2, and at the time of the pzoclamations made, was beyond 
the ſeas, and ſo tontinued until 4 Jac. at which time he return- 
ed; And having notice of the death of his Anceſtoz, tendzed 
his Fine, andentred, and let to the Plaintif# 3 whereupon it 
was demurred: The Cole queſtion was, whether his being be⸗ 
pond the ſeas ſhould excuſe him of the fozfeiture. After argu- 
ment at the Barr, the ſame day the Court delivered their opini- 


on; and Williams, Velverton, Fennor and Fleming, held, That tr 


was not any fozfeiture againſt the heir; Foz he being beyond the 
ſeas, ſhall not be intended to have conuſance of that deſcent unto 
him, no? of the pꝛotlamations; and therefoze is extulable as well 
as if being over the ſea, be thall be excuſed from Dutlawyp , 
from a Deſcent which takes away his entry, and from a non- 
claim upon a Fine by the Common Law, Foz, as Williams ſaid, 
be being bepond ſeas, it is not in his power to return when he 
will , and the Law will not compell him to impoſſibilities 3 
And the Lozd is not at any miſchief, but map ſeiſe in the inte- 
rim, and take the mean pꝛofits, and ſhall not be reſponſible foz 
them. And Fleming ſaid, the cuſtom were unreaſonable, if it 
ſhould bind perſons beyond ſeas3 therefoze the Law makes an 
exception thereof : And foz theſe reaſons they held, that the 
Plamtiff ſhould recover. But Coke p»iſvy Jufhice held the 


con« 


— — 


JaAcoB I Regis in Banco Regis 


contrary 3 Foz it is quaſi a Condition anne xed ta his Ellate, that 


be ſhould pay his Fine after pꝛotlamation; which not being paid, 
bis abſence beyond ſea hall not excuſe him, no moze than if a 

Feoffment had bien upon condition, that the peir ſhould pay 
20 J. within a year after the death of his Father; Although the 
Father dies, his peir being beyond ſea, if he payes it not with⸗ 
in the year, the Condition is bꝛoken, and his being beyond ſes 
ſhall not excuſe him. True it is, that impotentia and impoſſibi- 
litas in ſome caſes may extuſe, but here there is not any ſuch ; 
Fo2 be might by Letter of Attoznep pꝛap ta be admitted: And 
although it be a miſchtek to the heir, pet it is a greater inton⸗ 
beniente to the Lozd, that be by that means ſhould not habe his 
ſervices during all that time: Alſo there doth not any cauſe of 
his abſence appear, as in ſerbite of the Ring, oz the like, which 
peradventure might make a difference: Wherefoze, 4c. But 
notwithſtanding, by the opinion of the four Juſtices, Judge- 
ment was then kozthwith given, becauſe the Leaſe was deter- 
mined the ſame day 3 And Execution awarded Maintenant. Vid. 


Plowd. 372. 


Dutton werſ#s Gervaſe Molineux. 


Nan Audira querela, the queliion was 3 Whether a Purcha- 
Tn after an Extent ſued, and the Land delibered, could bave 
an Audita querela 3 Foz none ſhall have it but the party griebed ; 
And the Extent being befoze his time, he therefoze ſhould not 
have it: Andofthat opinion was Fleming, Chief Juſtice 5 who 
ſaid, that he was in counſel in a Caſe vepenning in Chancery, 
and there it was much debatedand argued before the Judges, 
(to whom the point in Law was referred) whether a Feoffie 
might have an Audita querela upon an Extent made befoze his 
time: And the better opinion was, that he could nat: But there 
was not any reſolution, it being ended oy Comment, 
foze the reſt of the Judges being douptkull, the Audita querela 
was allowed de bene eſſe ; and appointed that there ſhould be 


a Demurrer thereupon. 
Barwick verſus Foſter, Hill. 5 Jac. rot. 


Ebt upon a Leaſe foz pears; And declares unon a Leaſe 

2 twenty years by Indenture, rendzing 40 L per annum 

at the two uſual Feaſts ( viz. ) at Michaelmas and aur Lady-day, 
o within ten days after every Feaſt : And becauſe 81. f the 
Rent of the two lalt Nears; Wundt the ö — — 
behind and pet unpaid, he Action: oa 
deber pleadeb , ft was found foz the Plaintiff 3 And mobed in 
arreſt of Judgement, that the Declaration was ill ; Fozbe de 
mands Rent as due at * N where it IIS 
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at all untill the ten days determined: And as this caſe was, the 


Leaſe ended upon Mich. tay 3 So there could not be ten days 


after Mich. during the Term, and thereby the Kent ſhould ve 
loſt: And of that opinion was Williams; Foz there is not any 
Rent due untill the end of the tenth day, and there is not any 
tenth dap at the end of the TermzTherefoze it is loft. Flem. if Lel⸗ 
(ee fo2 life makes a Leaſe fo2 years, rendꝛing Rent at Mich. and 
the Annunc. oꝛ within ten days after every of the ſaid Feaſts 3 Jf 
he dies after Mich. befoze the ten days, be expired, Jt was reſol- 
ved, that the Rent was loft : Foz it was not due until the tenth 
day, and befoze that time he died. Alſo if a man reſerves Rent 
in ſuch manner, and dies after Mich. and betoze the tenth day; 
This Rent ſhall go to the heir, and not to the Exetutoꝛ: And if 
aLeſſoz, after Mich. and befoze the tenth day, grants the Re- 
verſion, the grant ſhall have the Kent, and not the Gzantoz 
Thereby appears, it is not due until the tenth day: So, to 
demand it at Mich. it is not at the day when by the Law it is 
payable: Therefoze the Declaration is not god. Croke Ju- 
ſtite, tothe contrary 3 Foz the Rent is reſerved, payable Annu- 
ally during the Term, at Mich. and the Annunc. oz within ten 
days; So it is at the Election of the-Leſſe to pay it at Mich. 
02 at the tenth day after: And although always during the 


term, the Lelife ſhalt not be infoꝛced to pay it untill the tenth 


day, and it is not demandable untill that time, ( Foz the Lel⸗ 
ſee hath election-'to pay it upon either of the days) never⸗ 
theleſs the Leffie- may tender it at the Fea(t, and the Leſſoz is 
bound to actept thereof; which pꝛoves, that it is then due: yet 
at the lat feaſt ot the Term, (betauſe there be no moze ten days 
after.) foz the necefſity in Law, it is due and papable at the 
Feaſt, other wiſe it never ſhould be due; Therefoze the demand 
thereof, as due at Mich. is well enough. Yelverton delibered 
nat any opinion; Fennor agreed with the other two: Et Adjourna- 
cur. Vid. poſtea pag. Cs 


Bradley verſus Toder. 


ſſumpſit: Jn confideration he would marry ſuch a one, his 
Coultn, that he would give him a 1001, And alledges in 
facto, that he married her luch a day and plate; And although he 
requeſtedthe: Defendant ſuch a day and place to pay, yet he had 


not paped. Upon Non aſſumpſit pleaded, and found foꝛ the Plain⸗ 


tif, it was moved in arreſt ok Judgement; That the Decla- 


ratton was not: grod ; Becauſe it is not alledged, that he gave 


notite vf his marriage: And ok that opinion, upon the firſt mo- 


tion, was the whole Court; foꝛ a pzeciſe notice of the marriage 


dug to be given: And although it is alledged, that he married 


the; Fumt, and after wards at (uch a dap requeſted the money, 


T whpich implies the notice alledged) pet it is not god in a De⸗ 


claration, 
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tlaration, which ought to be certain, & is not to be maintained by 


intendment: But afterwards being moved again upon a pꝛeſi⸗ 
dent ſhewn,betwien Morley & Hodges in the Excheguer Chamber, 
where in this Court in the like Action verbatim (and no notice 
alledged) Judgement was atfirmed; The Court reſolved. that 
it was good enough: Foꝛ it is a netellarp intendment: That when 
after marriage he requeſted the payment of the money, that no- 
tice was given of the marriage: Wherefoze-it was adjudged 
koꝛ the Plaintiff. FO ER ANN 


Patrickſon verſas Barton. 


1 The Defendant Juſtifies; Foz that I. S. was ſei⸗ 
ſed in Fee, and let to B. foꝛ years 3 And he, as ſervant to B. 
Juſtifies the Damage Feſant: And it was thereupon Demurred, 
becauſe he gives not any cokourz And after argument, ad- 
judged, That foz this cauſe the plea was not god, it being 
ſhewn foꝛ Cauſe of Demurrer, otherwiſe not; fo2 it is but 
fozm- And a difference was taken where the Dekendant Juſti⸗ 
lies as ſervant to another, whole F riehold it is, without ſhe wing 
any Title, and where he ſhews a Title, as in this Cale is done. 
Vid. 2 Ed. 4. & 10. H. 8. 1 


Haywarth verſus Davic. 


MExetutoꝛ bꝛings Debt upon an Obligation: The Deklen⸗ 
A bant pleads Non eſt: factum, and found fo2 him; And now the 
queſtion was, whether the Plaintiff ſhould pay colts upon the 
Mew Statute of 4 Jaca which enacs , that in every Attton 
where the. Uerdic- paſſeth foz the Defendant ;' the Plafntick 
ſhould pay coſts: But it was reſolved, That this caſe was 
not within the intent of: the Statute, he ſuing in anothers 
right, and of matter which lay nat in his Conuſance 3 therefoee 
the Law never intended to give cofts againſt him. And ſottzs 


upon the Statute of 8 Eliz. where caſts be giben in tale the 


Plaintiff is non⸗ſuited: As it was ruled in ane Fords Caſe; 
And ſo it was ruled here. And altdough Manne laid, coſts had 
ben allowed in the lite cales; they appointed that hencefoz- 


ward it ſhould no moꝛe be lo. 
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Sir Jerome Horley verſas Hagberton. s n e: 
Reſpaſs upon Demurrer: The queſtion was; Mbether a 
: Commoner map taſt down and fill up Cony-Burrowes 
which were made in the toͤmmon waſte where he was to have 
Common: And this being pleaded in Juſtilitation, and De⸗ 
murrer thereupon 3 It was reſolbed and adjudged without 
argument, that the Commoner had not any other inter eſt then 
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to take the Common by the feeding there of bis Cattle, and 
map not deſtroy the Conies noꝛ Cony-Burzowes 3 Where- 


foze without argument, it was adjudged, that the plea was 


not geod. 
Bell verſa Fox and Gamble. 


"JOnſpiracy 3 Foz that they falfly pꝛotured him to be Endiced 
6 of ſuch a Felony, Et in priſona detineri, quouſq; befoze ſuch 
Jullites legitimo modo fuit acquietatus. The Defendants pleaded 


Not guilty, and found againſt them; And it was moved in Ar- 


reſi of Judgement, becauſe it is not alledged, quod fuit inde ac- 
quietatus, fa here it doth not appear of what thing be was ar- 
quitted : And fox this purpoſe the Caſe between Prickett and 

was cited, where it was adjudged, that the Declaration was 
ill: And the Court here was of the ſame opinion upon the firſt 
motion; But afterwards upon another motion, and view of the 
Writs in the Regiſter and in Nat. Bre. where in ſome of the 
Mrits this wozd Inde is omitted 3 The Court held it to be well 
enough: Foz it cannot be intended, when it is alledged, That 
be procured him to be falſly Endicted, and to be detained in Priſon 
quouſqz he was acquitted , That he ſhould be acquitted of any 
other matter but of that whereof he was Endicted; And there⸗ 
by ſuch a neceſſary intendment may well be maintained; TWhere- 
foꝛe they would adviſe... 


Poynts his Caſe; 


being within age: The TUrit was bzought in Trin. Term B 
turnable quind. Trinit. And the Erroe afſigned 3 Foz that be was 


IRtor, to Reberſe a Fine, beounbt by Robert Poynts Son and 


; Þeir of Sir John Poynts, levied by him and his Cater, be 
m Re- 


within the age of 21 pears at the time of the Fine levied, and 
pet 1s 3 But betaule he had not pzoofs ready to inſpec his age, 
de was tontinued without inſpection untill O dab. Mich. And at 
the lame day ptopter peſtem in London 8c locis vicinis, the Term 
Was to de abjaurned untill Menſe Mich, But in regard he was to 
acrompltſh his age of 21 pears upon the 18 of Octob, the ſame 
moneth, which was befoze the time of the adjurnment, be came 
at the firſt day, when Juſtice Croke came to Adjourn, having 
the Rings Wzit of Adjournment of the Term, and payed in 
that Caſe of neceflity, befoze the Mzit of Adjournment ſhould 
be read, that he would inſpect him, and (having his pos rea- 

dy to teſiifie his nonage) to examine them, and adjudge his age: 
Mhereupon, be (at his paper) inſpeued him, and examined the 
witnefles (which he cauſedto be entred) and found him within 
age; But in reſpect he was there, and daubted alſo whe- 
ther it might be done upon that dap, having che Mit of Ad- 


journ ment, 
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journment, he cauſed a Rule to be entred of this matter, with 
q Coria adviſare vult; Aud then the Grit of Adjournment was 
read: And afterwards in full Term, all this matter being ſhewn, 
and the neteCity of the caſe; it was peayed thabth6inſpetion ot 
his age might be adjudged ta be en mo on the rdf day, when 
the Term was adjourned; oz upon the alt d dc Mit 

* Udub 


was returned: Ind hereupon the Court- much doubted what 
Hould be done; Foz it Was a great miſchief to the party, ik it 
ſhould not be allowed: And it was doubted; woetger aky th 


could be done the dap of the Adjournment, Aherei 15 
appointed that all this matter of peoceeding Hbuld de Lnered 
in the Roll ſecundum veritatem fac 3 and then they would ron⸗ 


err with all the Juſtites in England about it. But atter ward the 
Conuſee made a tompoſition, and gave 400 l. fo2 compoſition, 


and bad releaſe of Erro2s. Vid. 4 Ed. 20. Note, afterwards 
Fleming (aid, that upon conference with the Juſtices, it was reſolved, 


that this inſpeRion was good, notwithſtanding the Adjournment. 
Some verſus Barwiſh, 


A Ction upon the Caſe foz a Nuſance erected 3 It was reſol- (ic) 
bed per totam curiam, where a. Nuſance is made to the 

Land of two Tenants in common, that they ſhall joyn in the 

Action 3 F02 it is perſonal, and concerns the pꝛofits of the Land; 

And as they thall joyn tn Treſpaſs, ſo they thall joyn in this 

Action: But in fozging of falſe Dizds they thall ſever 3 foz that 

concerns the inheritance of the Land, It was alſo held, that 

foz a Nuſance erected in the time of the Devil, and continued 

afterwards (as this Caſe was) the Devile ſhall joyn in the 

Action; Foz the continuance thereof is as the new erecting of 

luch a Nulante. 


Gyer verſus Ormſted. 


A Ction fo? woꝛds ; Foz that he ſpake of the Plaintiff, bec ver- (11) 
da, He is a Thief, and hath ſtoln my Peax- trees, Upon Not 
guilty pleaded, and found ko the Plaintiff, it was moved in ar- 
reſt of Judgement, that the Action lay not 3 Foz it is not alledge 
ed, that there was any ſpiech of the Plaintiff, noz innuendo 
the Plaintiff: Sed non allocatur 3 Foz de querente is 7 enough, 
and implies it: Allo, that the wozds are actionable, being in 
the copulative 5 But if it had bien, for he hath ſtoln, it be 
otherwiſe ; Wherefoze it was adjudged foz the Plaintiff. - 
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dant; That then, &c. nt pleads that they were n 
Proved to be partell of the Fon : An 5 


murred; F. 3 t to habe pleaded, that 
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Elre Verſus Sibe. 
Drrger an Obligation: : The condition was; If Cuch 


be- 'Þ20Ved to be parcel of the Dannoz of D. if then 
"the Plaintiff: ma 


may enjoy them without interruption. of the Defen- 
"The Defendant 


d it was thereupon de⸗ 


at they were — par- 
0 as p2oof — might babe bien made in 


t opinion was the whole Court: Where: 

 foze it e foꝛ the Plainti Vid. 10 Ed.4 111. 11 Ri 2, 
- Tit. Bar, Co. Rep. Gregories Caſe, _ 7 55 | 
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Pr: verſus Foſter quod vid. ante pag. was now moved 


again, the firſt day of this Term; And Fleming, Yelyer- 


ton and Croke, held, that the Kent was due: But Fleming 

doubted of the manner of the Action; Foz he ought to de- 
clare, that it was not paid the tenth day. But Yelvercon and 
Croke held, it was ſupplied by the woꝛds, adhuc à retro exiſtit: 
Alſo, that in this caſe the Rent is due at every Michzelmas, and 
the Leilfe might tender it to the perſon of the Lefſoz , who 
is bound to accept thereof 3 But he hath election whether he 
will pay it until the tenth day he determined: And it the 
Letſoz releaſe unto him all Actions and Rents due after 
Michaelmas „ befoze the tenth. day, this Rent is releaſed, and 
the Lefl#: hath only elettion fog bis eaſe and benefit. But 
Williams tontinued his foꝛmer opinion, and. Fenner inclined 
thereunto 5 wherefaze-thep. would further adviſe. Note, chat 
a preſident was here ſhewn;:'Trin. 34 Els. rot. 646. betwixt-Clerke 
and Bozenaden , Debr for rent, aud declares upon a Leaſe made, 
rendring Rent at Michaclmes and the yfmnynciation,: or within twelve 
days after every of the faid Feaſts ; and demands the Rent due at 


Vichaclmas laſt paſt, and mentions not che twelfth day after 3 and the 
Plaintiff had JudgemEnt: And it was then faid, that the reſervation 


being durante termino, at Michaelmas, or within ten days, this ele- 
ction is determined at the laſt Feaſt, becauſe the Term is ex- 


pired. hs 
a proctor vtyſus Johnſon 3 Hill. 6 Jac. rot. 700. 


—Rror of a Judgement in the Common Bench, where the 
Caſe: was 3 Two Joynt⸗tenants foz pears of a Mill, the 
one grants:all his Eſtate, and dies 3 the other ( recitin 
the Leaſe''and death ok his companion, and that he had al 
by ſurvivozthip, as be tonteibed) grants molendinum prædi- 
Rum to the Plaintiff, and all his Ellate therein; And co- 
venants, that the Defendant ſhall quietly enjoy it without 
any ad by him, gt. And it was obliged fo2 the -perfozmance 
of the Covenants, Articles, and Agreements in the laid In⸗ 
denture ; And Debt was bꝛaught upon this Obligation: The 
beach aſſigned was, That the 717 had granted the moity * 
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ſo that he tould not enjoy the whole Mill: And hereupon it was 
demurred, and adjudged fo? the then Plaintiff3 And Erroꝛ 


aug anne ned ur nig ger of Kaw :. Fe BY gh 
node bb implies a general Arranty, pet 18 Ae 


the Covenant, being to en joy it, &c. Without any Act by him, &c. 
expounds the rſt. Put ali the Court pon, tbe firſti mation con 
ceived, That the mere well alligned; Foz he, reciting 
that he had the whole eltate and granting molendinum prædictum, 
it mult be_undevſicod and intended ta be the entire Mill, which 
is the grant and agreement to which the Obligation referrs; 
Ando thetaft claule cannot qualiſie it 1»Wherefozezats But it 
was adjourned. Ua! OTIS 4% ½ ( Hin 301 N76 | 
Janz EGS 3900 BEBO! 35334 3632-36071 nhl. Ius nt % 
20 0] 37: Sterkey verſus Heron, Trim ic. rot. Gant 
03 OT TE + ie e Cant zun BEG! i 1601 17 
Rodibition The Caſe was; Cwocthurchwardens fue in 
the ſpiritual Court; fan ey tom the reparation of 
theit Church! And had a fentente to recover, and coſis Afefied ;; 
he dne releabeth the other ſues foꝛ the coſts, and there this re⸗ 
leüle was pleaded and dilatlowed : Mhereupon he pꝛayes a Pro- 
bon; and all this matter was diſtloled in the Prohibition; And 
ths Delendant thoreu pon de murred in Law; And now mobed, 
thaithis releale by the one, being in the perſonalty, ſhould dil⸗ 
charge the enttre. But it was relolbed by all the Court to the 
contrary 3 oz⸗Churchwardene have nothing but to the uſe of: 
thete pariſh anderherefoze the-cozpozation contiſts in the Churchs 
wardens 5' Anda wwe une ſolely dannot releale; noꝛ giveaway the 
Stods de rhe Churrh > And rde roſts are in the lame nature, which 
the one withoat the orhevcanndt dilcharge. Vid. 11 H. 4. 2. 37 
H. 8. 30. 8 Ed, And ol that opinion wag all the Court here: 
Mherefoꝛe it was adjudged faz the Defendant. c 
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„Dubby werſe Cooke, Mich. 7 Jac. rot. 


Fry £5 10 72 
een 
142250 


* 


4; FE 5 
45147147 


23 Suppoling that ſuch a dap 4 Jac. upon an account 
betwixt them; the Delendant was found in arrears in ſuch 
a ſum, and aflumed to pap, at. The Defendant pleads, That ſuch 


„ @ dap z Jac. they accounted; and then he was found in arrears 


ſuch a-fumme'-as the Plaintt#: ſuppoſed: And that the lame 
dap he made an Obligation fox the payment thereof: And tra ⸗ 
verſeth, that at any other day, after the Obligation made, they 
accounted together, prout, &c. And it was thereupon demurred; 
Foz that the account, (which is cauſe of the Aſlumpfit) is nat 
traverſable, nozthe time; Fog it is but an: inducement and con- 
be pante to the Action. But the Court held, That the actount 
which was the ground of the pꝛomiſe was well traverlable: 
Mherekoꝛe it was adjudged fo? the Defendant. : 


Memorandum 
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Emorandum, this Term Edwird Bromley, one of the Benchers 

of the Inner Temple, was elected, and made a Serjeant, by 
Writ directed unto him the Vacation before; And the next day after, 
was made one of the tarons of the Exchequer. * 


— 


, 


. Weſton: veſus Dyke, Trin. 7 Jac. rot. 1141. 


(5 


Sſumpſit: whereas the Plaintiff 20 April: 6 Jac, bought of (6) 


% . 


A the Defendant a partel ok Summe, "containing 28 hundzed 
weight, at the rate of 31. 8 8. the hundzed weight whith was 
geo and Yerchandiſeable 3 And had ſatisfied the Defendant foz 
it in Linnen, called white holland, at the rate of 1 8. 4d. the 
Ells And whereas the lame dap, there was a communication 
betwirt the Plaintitf and Dekendant, tonterning another par⸗ 
cel of Summe ol the Defendants, which he affirmed to be upon 


8 | dean tobe upon 
the Sea, and was to come to London in May following, and 


which he attirmed was as god as the other, which the Plamtif 
had bought 3 And the Plaintiff thereupon pzomiſed to the De- 
fendant, That if the ſaid parcel of Summe did not exceed twen⸗ 
ty.hundzed weight, he would within four moneths after the de- 


' livery of the ſaid parcel of Summe, to Nathaniel, (Bother of rhe 


Plaintiff) deliver unto the Defendant ſo much Þolland, actoꝛd⸗ 
ing to the ſaid rate of 16 d. the Ell, as the laid Summe ſhould 
amount unto, after the rate of 3 l. 8 s. the hundꝛed weight: That 
the Dekendant in conſideratione inde aſſumed to deliver tb the 
laid Nathaniel, (the Plaintitfs bꝛother,) the ſaid parcel of Gum, 
when it ſhould come to the Pozt of London, ſo as it exceded 
not twenty hundzed weight, and ſhould be as god as the firff 
was: {nd alledgeth in facto, That the Defendant not regard: 
ing his pꝛomile, the 31 May 6 Jac. delivered to the ſaid Natb, 
to the uſe of the Plaintiff eight bagges of Gumme, containing 
eighteen Hundzed Weight, of ill and not Yerchandiſeable Gum, 
no? ſo god as the fozmerz Although the Plaintiff had deli⸗ 
vered unto him ſo much of the quantity ok cloth, accozding to 
the rate afozeſaid, in ſatisfaction thereof, at. UWherefoze, gc. The 
Defendant pleaded Non aſſumpſit, and found againſt him, and 
Judgement foz the Plaintiff: And now Erroꝛ thereof bzought in 
the Exchequer Chamber, and aſſigned, that this declaration was 
not good, becauſe it is not averred that the parcel of Gum which 
he delivered, was the ſame Gum which was upon the Sea, noz 
that this quantity came to the Pozt of London, noꝛ that it did not 
exceed 20 hundzed weight; foꝛ if it were another parcel of Gum, it 
were not within this pꝛomile: And although it were ill, and not 
Merchandiſeable, That is not material, it not being within the 
pꝛomiſe, and it was his folly to accept thereof; and it thall not 
be aided by any intendment. And ok that opinion were all the 
Judges and Barons: Wherefoze it was reverſed, 

h 2 Molineux 
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Molineux verſus Molineux- 


Rror of a Judgement giben in the Common Bench, in an 
Action of Debt bzought upon an Obligation, againſt Moli- 
neux, as heir to his Father : The Defendant pleaded Rien, per 
alſcent but tiftien Acres in D. in comitat. C. The Plaintiff replies, 
that the Defendant had moze Lands by deſcent, viz. fifteen Acres 
in 8. MNhereupon they were at Aue, and found fo2 the Defendant, 
That he had nothing by deſcent in S. So the Plaintiff had Judge⸗ 
ment ta habe exetution ol the fifteen Acres in D. upon which Judg⸗ 
ment the Dekendant brought his:Wzit of Erroz 3 And alligned 
koꝛ Erroꝛ a diſcontinuance in the Netoꝛd of the plea from Eaſter 
Term to Mich. Term following: And whether this were halpen 
by the Statute of 18 Eliz. being after verdict; was the queſtion. 
ind it was adjudged to be Erroꝛ, and out ok the Statute; be⸗ 
cauſe the Judgement was not grounded upon the verdic, but 
upon the Defendants-confeſſion-of-Afſets anly; And the verdict 
was only to make the Delendants confellion the ſtronger: And 
the Statute of 18 Eliz. is to be intended; When the trial by ver⸗ 
dia is the octaſion and caule of the Judgement: And the Judge⸗ 
ment was reverſed. ere 
N Lee verſus Atkinſon and Brooks. 
A Ction of Battery bꝛougbt in London; foz aſſaulting the 
A Plaintiff in ſuch-a ParifhandWard,and foz beating, woun⸗ 
ding and evil intreating him, to his damage of 10c l. The De- 
kendants, as to the foꝛte and arms, pleaded Not guilty; Et quoad 
reſiduum, Atkinſon pleaded, That at. the time wherein, ac. At 
Graveſend in the county of Kent, he was poſſeſſed of a Gelding 3 
And that the-Plaintiff then came unto him to hire the Gelding 
foz 4 S. fo2 two dayes to ride from Graveſend to Netlebed in 
the ſame county, and from thence back to Graveſend in rhat time ; 
And that the Defendant Atkinſon foz the confideration afozeſaid, 
at the lame time lent the Gelding to the Plaintitf, who took 
and rode upon him fo2 the ſpace ok a mile towards Netlebed 
afozeſatd3 And intending to deceibe the Defendant of the ſaid 
Gelding, went out of his way to B. and rode tawards London, 
by reaſon whereof Ackinſon in his own right, and the other De» 
fendant as his (ervant, tame to the Plaintiff, and required him 
to deliver the Gelding 3 Which he refuſing to do, Atkinſon in 
his own right, and Brooks as his ſervant, and by his command, 


* 


to repoſſeſs himlelf of the Gelding, laid hands upon the Plain⸗ 
tiff and took him from hozſe-back , and would have taken the 
Gelding; from him; which occaſioned the Plaintiff by fozce and 
arms to aſſault the Defendant, and by firong bands ro kp 
the Gelding; Whereupon the Defendant did min e bis 
NE I BA | | poilefſion 
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poſſefſion-of him againſt the. Plaintiff, as it lawful was fox 
him to do; And if anp damage hapned thereby unto him, it 
was de ſon tort demeaſn. And traverſeth, That he was Not guiley 
in London 02 any where elſe out of Kent, at. Mhereupon the 
Maintiff demurred, and it was adjudged fo2 the Plaintiff: 
Foz the battery is confeſſed, and that it aroſe from the misbeha⸗ 
viour of the:Defendants 3 Foz their Plea in Bar ſaith, that the 
Plaintiff had hired the Gelding fox two dapes, and that thep in 
that time diſturbed the Plaintif,of his poſſeſſion of the lam 
Þozſe, and thzuſt him off his back, which was not lawful fox 
them to do: Fo2 whatever the intent of the Plaintiff was either 
of tozening the Defendant Atkinſon of his Geng, 02 of riding 
him to any other place than was agreedupon, The Dekendants, 
cannot juſtifie the ſetting and taking awap the Gelding from 
the Plaintick within the time for which he hired him; Foz du 
ring that, he had a ſpecial pꝛoperty in him againſt all men; 
And in Caſe the Plaintiff had miſuſed the laid hoꝛle, the De⸗ 
ferrdant Arkinlon might have brought his Acion of the Caſe 
againſt him, 8 
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be Lord Rich verſes Richard Frank, Adminiſtrator of Thomas 
2175 eien Frank, Hill. 7 Jac. rot. 


was well bzought. 


Broxholme werſus Sir John Thorold. 


Eplevin: The Defendant avows foz damage feſant, as in 
R bis Frixhold in Coringam : The Plaintiff ſhews, that he is 
ſeiſed of a Peſſuage and fourteen Acres of Land; And that he 
and all thoſe whoſe eſtate it was, at. have had Common in the 
place where, at. all times of the pear, canquam eid. Meſſuagio & 
rerr, ſpectant. And iſſue thereupon, and found fo2 the Plaintiff; 
And now moved in arreſt of Judgement, that this Barre to 
theavowry was not god, becauſe be doth not ſhew in what Uill 
the Deliuage and Land is whereto he clatms the Common: 
And of that opinion was the whole Court. And although it be 


after verdic, yet it is a Jeof//e : And it was oꝛdered that the 
party ſhould replead, 


Watſon 
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Watſon verſat Thorpe and his wife. 
>, 


JN Battery: The 8% Jufkiffe#5 Fd? that the Plaintiff at. 
Þ ſaiffted his Fewe',” In aid of whom, at. The Femtbp_het 
felf pleads and Jiffifies De n -oſanlt demeſie: The | Plaintiff 
ſaith, de injuria ſua:Ptopria, abſeue tali cauſa 3 And both: ſes 
foundfo2 the Plainfiff; and Dainages entitely giben: And now 
alledged; in Arreſt of Judgement⸗ That the Trial was ill.; Foz 


the Feme dy her lelf cannot plead And the Damages being in⸗ 


rirely alleſſed, All was ill: And e that opinion was the Court; 
And awarded that they chould repleüd. R 3: 

PE. ; Gunner 54 19 c. ii Wet (34-5 8D K 
Cuningham vegſat Hugonem fre, in the Exchequer 
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an Obligation, che Conditioa was, It tuch a one appeared in 
the Kings Benth the nert Term kulld wing, and put in god Bail, 
at the ſuit vf the laid Hugh Hare hrt then, ac. Pe pleade, that 
the Term Was adjourned to the Caſcle of Hartford; And that be 
there put in god Bail: The Itue was, that he did not put in 
good Bail; And found foꝛ the Plaintitt and Judgement fd: him: 
And now Etro; aſligned becuulesthe Vene fac. tag de vicineto de 
Hartford, where it ought to hade dien de caſtrode Hartford: Mhich 
was held to be a manife(Þ Etro by all the Judges and Barons; 
Fo2 Caſtrum Hartford"is'a biftind:name of a plate, as manerium 
de D. And it is not like to what was 'objened, that where a 
thing is alledged to de done at the Capital Beſſuage of D. 
there the Venue ſhall de ok D. Foz that is intended to be: all 
one with the Uill : But Caſtrum Hartford is intended a piſtinct 
place by it ſelf; And ſo it was aid were all the pꝛeſdents, 
where things are alledged to be. done apud caſtrum Eber. apud 
caſtrum Norwic, There the venues are de ciſtro. Another Errdz 
aſſigned was, becauſs it appeat s upon the Recozd, That the 
Uerdic was giben by 13 Juroꝛs, and was lo entred in the Re⸗ 
cozd : But becauſe it Was only the Entry ol the Clerk of the 
Alliſe, and by the Wait of Diſtrin gas (which is the Warrant 
of the Kecozd, and wherein all the Jurois ark Iwoꝛn,) It aps 
pears that 12 only were (wozn 3 The other being but a miſpꝛi- 
ſion, Jt was awarded to be amended: And eit was here held, 
That an amendment maybe as well here, as in the Kings Bench 
befoze the Retoꝛd be removed. 5 
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Ralph Lord Ewre verſus Strickland, Paſch. 7 Jac, rot. Ebor. 


\Ovenant: Whereas Mugen Elizabeth was ſeiſed in Fee of the 
(C Kapital bouſe & (cite ofthe Mannoꝛ of vareſthorpe, and of the 
Lands thereto appertaining ; And by her Letters Patents dated 
5 Decemb. in the 29 year of, ber Reign under the great Seal 
demiſed them to the Delendant Strickland foz 21 pears; And the 
fozeſaid Strickland his Exetutoꝛs and Aſligns were thereby tied 
to repair from time to time the laid houſes and fences, and ts 
leave them ſufficiently-repaired at the end of the laid term 3 
And that the (aid Muten in the a4 year of her reign, by her Let- 
ters Patents under the Gzeat Seal granted the reverſion to 
Burrel and Allen, and their Pairs, who by.Jndenture, (enrolled 
in Chancery within ſix moneths; and thewn in Court) by their 
ſaid names on the one part, and the fozeſard Ralph Lo2d Ewre, 
by the name of Ralph EwieKntght, Loꝛd Ewre, of the other part, 
bargained and ſold the reverſion to the laid Ralph Lo:d Ewre 
the Plaintiff, at. And koꝛ not repairing the ſaid houſes, the Agi- 
on was bzought. @Tbe Defendant pleaded,” That at the time 
of the bargain. and ſale , the ſaid Ralph Lozd Ewre was not 
Knight,. no2 known by the name of Ralph Ewre Knight, Loꝛd 
Ewre: Er hoc, &c. Mbereupon it was demurred, and reſolved 
as to the plea in Bar; That a bargain and ſale made to one 
by the name of Knight, who is not Knight; is god enough; Foz 
a Conveyance ſhall not be avoided faz luch cauſes; Eſpecially 
when be is befoze-(utfictently-defcribed by tbe name of Ralph I. 
Ewre,which is a greater dignity; It was then-moved; That this 
being by the Quiens Patent, wherein theLeflie takes only, and 
not made by him, whether that clauſe foꝛ the repayring ſhould 


be taken and interpzeted as a Covenant on the Lellæs part to 


bind him and bis Alligns: And reſolved, that it ſhould; Foz 
when be takes by the Patent, he conſents to all things therein: 

And the wozds in thatclauſe oꝛ ſentente, fo2 the keeping andlea- 
ving the houſes and fences in reparation; are as ſpoken by him; 
And it is a Covenant which runs with the Land. Vid 45 Ed. 3. 11. 
39 Ed. 3. And although the bargainee was not named aſſignee 
in the Declaration, yet it is god enough: Mherekoze it was 
adjudged fo2 the Plaintfff, 2 


Sir Thomas Beamond verſus Sir. Henry Haſtings, 
Mich 7 ac, rot. 


X Ction foz woꝛds: Whereas he was Juſlice of peace of the 
A County of Leiceſter, foz divers years 3 That the Defendant 
pake theſe wozds of the Plaintitf, being a Juſtice of Peace, 
(Viz.) He (præfatum querentem innuendo) for malice and ſpleen did 
many times wreſt the Law, and pervert Juſtice to ſerve his own turn: 


The - 
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The Defendant pleaded Not guilty, and found againſt him, 
and Damages taxed to 200 marks 3. And now moved in ar- 
reſt of Judgement, that it is not certainly alledged that the 
wozds were ſpoken of the Plaintif, fo2 he doth not ſhew that 
the Defendant had communication with any other, of the 
Plaintiff, o2 that it was about Erecution of his . Office ; 
And then the wozds being, He did, &c. Non conſtat whether 
they were ſpoken of the Plaintiff, oz that thoſe who od 
by, knew they were ſpoken of the Plaintiff; And then, al- 
though the Plaintiff now alledgeth that the wozds were 
ſpoken of him, (fo; he ſaith de præfato Thoma dixir, 8c. ) 
Bet Non conſtat that the ſtanders by, at the time of the 
words ſpoken , knew oz intended them to be ſpoken of the 
Plaintiff ; otherwiſe the Acton lies not: And the Plaintiffs 
aberment and innuendo will not ferbe. Vid; Co. 4. fol. 17. 
Secondly, becauſe he doth not ſay, that after he was 
Juſtice ok Peace he wzefted the Law, xc, But only, Thar 
he did many times wreſt the Law, &c. Which is in time 
paſt, and might be long bekoze: Sed non allocantur; Foz as 
to the fir}, the Declaration being, That the Defendant de 
præfato Thoma dixit, &c. Jt is the uſual courſe, and a 
ſufficient averment. To the ſecond, they ſhall be intend: 
ed to be ſpoken in the wozfi} part, and in ſcandall of him 
in his Office: UWherefoze it was adjudged fo2 the Plain⸗ 
tiff 3 And Erro2 thereof being bzought, the Judgement was 


affirmed, 


Kent werſus Elwis in the Exchequer 
Chamber, 


& Crion upon the Caſe : Whereas one Shepherd was in⸗ (7) 
A debted unto him by Bond in 300 |. And foz non-pay- 5 
ment thereof ſued a Latitat out of the Kings Bench, 
directed to the Sheriff of Nottingham to arreſt him, Re- 
turnable at ſuch a dap; intending. upon his appearance, and 
Bail put in, accozding to the Courſe of the. Court, to de- 
clare again} him: (And ſhews the courſe and cuſtome of 
the Court, That he upon appearance, ſhould put in god 
Bail, that if Judgement were had againſt him, he ſhould 
ſatisfie the condemnation, oz render his body in Executi⸗ 
on:) That he delivered the Writ accozdingly to John 
Thornegh Sheriff, who made a Warrant to the Bapliff 
of the Kings Liberty of Newark, to execute it, which 
Warrant was delivered to one Leighron, Deputy of the 
L.0zd Burleigh , Balivi libertatis Domini Regis Wapentagii ſui 
de Newark, who by forte thereof arreſted the laid Shep- 
herd: That the Defendant reſcued him out of the cuſto⸗ 


dy of the ſaid Deputy, and be eſcaped, and withdzew him- 
{ It ſelf 


Vp  —— 
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ſelf to plates unknown, whereby he hab not any reme- 
dy fo2 his debt: The Defendant pleaded Not guilty , and 
found. againſt him, to his Damages of 180 l. And ad- 
judged foz the Plaintiff : And Erroz thereof bzought in the 
Exchequer Chamber; Firſt, becauſe the Cuſtome of the 
Kings Bench is alledged to be, That if any one Arreſted 
comes ſub cuſtodia Vicecomit. he ſhall put in Bail: Which is 
not lo; Foz he ſhall be in cuſtod. Mareſchal. and no Decla- 
ration can be againſt him ſub cuſtod. Vicecomit. Sed non al- 
jocatur; Foz the ſubſtance ok the matter is, that he ſued 
cut Pꝛoteſs to have him Arreſted foz this Cauſe , and he 
being Arreſted was reſcued ; which is the ground of the Actt- 
on: And all which is alledged concerning the Cuſtom, is 
idle, and the ſhewing thereof ſhall not hurt him. Second- 
ly , (whereupon it was chiefly inſiſted) foz that it is ſhewn, 
that he was reſcued from the Deputy of the Bailiff of the 
Franchiſe 3 where it ought to have bien alledged, That he N 
was reſcued from the Bailiff himſelf, oz from the Sheriff, N 
as 39 H. 6. is: Sed non allocatur; Fo? there is Diverſity be- } 
twien this Caſe, which is an Action upon his Caſe, where- | 
in he ſhall ſhew the truth as in rei veritate it is, and not 
as it is upon the return of Keſcues oz Endictments, which 
ſap, that it was done to the Sheriff o2 Bailiff him- 
ſelf : And a pꝛeſident was ſhewn Paſch. 31 Eliz. rot. 248. be⸗ 
twien Burgh and Appleton Sheriff of Eſſex, where in ſuch 
an Action it was Declared, That the Bailiff of a Liberty 
arrefied the Party, and delivered him to the Sheriffs De- 
puty, and he reſcued him from the Sheriffs Deputy; And 
N Judgement given in this Action for the Plaintiff, which 
j was affirmed in a Wait of Erroz. The third Erroz aſ- 
N ſigned was, becauſe it is alledged that the Lozd Bur- 
; leigh fuit Ballivus libettatis Domini Regis de Newark; And 
the King cannot have any Liberties; Foz they are ex- 
|; tinct when they come to his hands: Sed non allocatur ; 
Foz the King may have ſuch Liberties by the ſuppꝛellion 
E of the Abbeys, ( which are not extinct, but revived by 
| the Statute of 32 H. 8.) oz by ſome other means: And it 
| ſhall not be intended to be extinct, unleſs it be ſo ſhewn, but 
thall be laid to be ſtill in eſſe; And the Bailiff of a Liberty 


| may well have a Deputy: Wherefoze the Judgement was 


Dockrey verſus Tanning. 


| 8 Ebt upon an Obligation, Conditioned fo2 the 
(8) AER 

| ment of 120 I. at the full age of I. Burges, if it be de⸗ 
manded : The Defendant pleaps, that the Plaintif did not 
| demand it after the full age of Burges : And it was there- 


| upon 


— 
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upon Demurred; And without argument adjudged foz the 
Plaintiff ; Foz the bꝛinging of the Action is a ſufficient demand 


in it ſelf. | 


Sir Richard Buckley verſus Gyllam. 


LRKror; The Defendant pleaded a Releaſe of Errozs, bearing (9. 

Teſte 22 Janyar- Which was the ſecond day after the day of 
Eſeignes, and befoze the day in full Court: And how this ſhall 
be pleaded as after the dap of continuance , oz how he ſhould 
bave adbantage of his pleading, was the queſtion upon De- 
murrer. Vid. 21 Ed, 4+ 37. 14 H. 4. I + 21 H. 6. 4. 
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- Bowſle verſss Cannington. 
(1) Rror of a Judgement in the Common Bench in Ejectione 
FE firmæ: The Erroz aſſigned was; Foz that William 
| Brown of Bradfield was returned upon the Ven. fac. and 
| Habeas corpora, and William Brown of Metfield who was 
| another perſon, and not returned, was woꝛn: And upon this Er- 
| ro2 afſigned the Defendant demurred in Law, Er quoad alios 
Errores in recordo, in nullo eſt erratum: And it was moved, 
That this was not alfſignable foz Erro23 Foz it is again 
the Recozd, which is, that William Brown of Bradfield was 
6 returned and lwoꝛn: And although it was alledged; That 
ö in truth the other William Brown of Metfield was ſwozn , yet 
all the Court held it not to be aſſignable foꝛ Erroz,and that he is 
| Eſtopped to ſay the contrary 3 Foz then every Recozd may be 
| bzought in queſtion, upon ſuch ſurmiſe : THherefoze without 
| argument the Judgement was affirmed. 


Sir John Ratcliff verſus Davies, Hill. 
| 7 Jac. rot. 1217. 


| (2) A 8 ſur Trover and Converſion of an hatband ſet with 
| Pearls and Diamonds: Upon Nor guilty pleaded, a ſpe- 
| cial Uerdict was found; That the Plaintiff was poſſefſey 
[ thereof, and pawned it to John Whitlock foz 25 l. but no 
certain time appointed fo2 the redemption thereof; That 
| Whitlock being fick , his wife in preſence , and with his al⸗ 
5 

{i 

| 

| 


ſent, delivered if to the Defendant, and afterwards he made | 
his laid wife his Exrecutrix, and died, who pꝛobed the Mill; 
That the Plaintiff tendzed to the laid Exetutrix the ſaid 25 l. 


who refuſed, and afterwards demanded the Þatband of the 
i Defendant, who refuſed to deliver it ; but converted it to 
h bis own uſe: Whereupon , ac. And in this Caſe ther 
ö points were moved 3 Firſt, There being no time appointed 
ko: the redemption 3 whether it may be made after the 
death of him to whom it was pawned, oz ought to be 
| in the lives of both the parties: And all the Juſtices 
| reſolved, Jt map be well made after the death ok him 
| to whom it was pledged, but not after the death of him who 


pledged 
| 
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pledged it. Velverton and Croke doubted, and held, that it could 


not; Faꝛ he at his peril ought to redfem it in his time; as it is 
upon a Moꝛgage: Bat Fleming and the others againſt it; Foz 
pledging doth not make an abſolute pzoperty, but is a delivery 
only until he pays, at. ſo it is a debt due unto the one, and a 
Retainer of the thing unto the other; fo2 which there may be a 
re⸗demand at any time upon the payment of the money; Foz 
the pledge delivered is but as ſecurity fo2 his money lent, lo ag 
be who boꝛrows the money, is to have again his pledge when he 
repays it, and his tender gibes him intereſt therein: And there 
is difference, between moꝛgage of Land, and pledging of Sods; 
Fo2 the Wozgagee hath an abſolute intereſt in the Land, but the 
other hath but a ſpectal pꝛoperty in the Gods, to detain them fox 
his ſecurity. 5 Hen. 7. 1. 9 Ed. 4. 25.36 Ed. 3. Bar.188. Secondly, 
Jt was reſolved, that by this delivery of the laid Gods by the 
Feme, with the allent of her Baron, to the Defendant, there pal⸗ 
ſed no intereſt of them to the Defendant, but (as it were) a cu- 
ſtody only: And theretoze the tender of the redemption ought 
to be made tothe Executrix, and not to the Defendant. Thirdly. 
That when he tendꝛed the money to the Exetutrix, and lhe refu- 
ſed, it was as good as payment 3 and the elpetial pꝛoperty of the 
Stods is reveſted in the Plaintiff: Then, when he demanded 
them of the Defendant, and he refuſed to deliver them, but con- 


verted them to his own uſe, a Trover and Converſion well lies, 


although he came unto them by a lawtull delivery, and not by 
Trover : Wherefoze it was adjudged fo2 the Plaintiff. 


Richard Rooke verſas Nicholas Rooke. 


22 Mhereas the Defendant, 10 Febr. 7 Jac. in con- 

ſideration he was indebted tothe Plaintiffin 40 l. (viz. ) Pro 
diverſis denariorum ſummis ei præſtitis, ac pro diverſis de 
eodem Richardo receptis & habitis, & pro quadam pecuniæ ſumma, 
by the Plaintiff at the Dekendants requeſt, to one John Amias 
ſolut. fox diet, aſlumed to the Plaintiff, that he would pay the 
ſaid 40 1. unto him, ante inceptionem proximi itineris of the Plain- 
tiff to London; and alledges in facto, that he upon the 23 Febr. 
following , incepit iter ſuum ad London, and came thither the 
29. of the ſame moneth; yet the Defendant had not paid him 
the laid 40 J. licet ſæpius requiſitus. After non Aſſumpſit pleaded, 
and Uerdict foz the Plaintiff, it was moved in arreſt of Judge⸗ 
ment, that the Declaration was not good; Firſt, Becauſe it is 
not ſhewn how much he was indebted foz every of the cauſes, 
and ſo it is to general: Sed non allocatur 3 Fo02 it is not materi: 
al, being that he was indebted ſo much in toto, he nided not to 
ſhew every particular. Secondly, Becauſe he doth not ſhew 


that it was his proximum iter to London; Foz otherwiſe there 


is no cauſe of Anion fo2 the non-payment befoze that * 
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And although it was alledged, that it ſhould be lo intended, be⸗ 


ing in ſo ſhoꝛt a time after the bargain, and no other being ſhewn; 
yet the Court held, that it was a material exception 3 Foꝛ the 
duty grew upon the commencement of his next journey: And 
therekoꝛe he ought to ſhew it, to enable himſelf to the Action, as 
if the pꝛomiſe had bien, to pay ſuch a ſumme to him who firſt 
comes to Pauls : Mherefoze foꝛ this taule the Declaration was 
held to be ill, and adjudged foz the Defendant. 


Goodyere verſus Ince. 


FiAror in the Exchequer 3 Foꝛ that, whereas the Defendant re⸗ 
cobered in the Common Bench damages m a debt of 100 l. 
The Plaintiff thereupon had an Elegit into the Countyof Lancaft. 
which mentioned that another Elegit illued befoze into Lond, and 
returned nibil : And upon a Teſtatum eſt, it was tommanded to 

extend all the Gods and Land, at. And thereupon the Sheriff 
returned, That he took a Leaſe fo2 years of Tithes, which he de- 
livered to the Plaintiff, as bona & catalla ſua foz the ſaid Debt. 
The Erroꝛ aſligned was, becauſe this zit was with a Teſta- 
tum; whereas there was not any Wat befoze awarded into 
London, The Detendant pleaded thereto, In nullo eſt erratum: 
And it was held to be a manifeſt erro2 3 Fo2 although the Roll 
is, that 28 Novemb, 7 Jac. an Elegit was awarded into London, 
and another into Lancaſhire, which was held to be god ( foz be 
might have it into as many Counties as he would) yet becauſe 
it is with a Teſtatum ( whereas it appears there was not any 
befoze awarded) it was held to be Exroꝛ; And a pꝛeſident was 
cited to that purpoſe, between Jones and where a Capi- 
as ad ſatisfaciendum Was awarded with a Teſtatum, whereas no 
Capias befoze had bien awarded; which was reverſed foz this 
cauſe, But then it was moved, whether he ſhould be reſtoꝛed 
to the Leaſe it ſelf, oz to the value foꝛ which the Sheriff delive- 
red it in Execution ( viz, 100 l.) Foz it was alledged that the 
(ale was god, and that afterward it had come into two oz thi 
hands. But all the Court held, that this ſale ſhould not bind 
bim; Foz there is à difference between this ſale and delivery 
upon an Elegit to the party himſelf, and a ſale to a ſtranger up- 
on à Fieri facias 3 Fo2 the Fieri facias gives authozity to the She⸗ 
riff to ſell, and to bꝛing the money into Court; Wherefoze when 
be ſells a term to a firanger3 although the Execution be rever- 
ſed, pet be ſhall not by virtue thereof, be reſtozed to the term, 
but to the moneys: becauſe he comes duly thereto by act in Law 3 
But the ſale and delivery of the Leaſe to the party himlelk upon 
an Elegit, is no ſale by fozce of the zit delivered in extent; 
which being reverſed, the party ſhall be reſtozed to the term it 
ſelf: WWherefoze the Execution was reverſed, and a Mrit of 
Reſtiturion awarded. 


Aderton 
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Aderton verſus Dunſtar. 


—Rror of a Judgement in the Kings Bench, in an Aſſumpſit; (5) 
Whereas he had old to the Defendant ninetin pieces of 
P2unes, containing 189 hundzed, and 21 pound weight, at the 
rate of 18 5. 5d. the hundzed, quæ in toto ſe attingunt to 1 74 1. 
195. 8 d. That the Defendant in conſideratione indeafſumed and 
pzomiſed to pay unto him at the end of a moneth the ſumme of 
1741, 195, 8 d. And that he had. not paid. The Defendant 
pleads Non aſſumpſir, -and found againſt him, and Judgement 
fo2 the Plaintiff: And it was now aligned foz Erroz, that the 
ſumme contracted foz was moze than'1741. 19 8. 8 d. accozding 
to the rate of 18 s. 6 d. the hundzed weight; Foz it amounts to 
1 d. ob. moe, ſo it cannot be a pꝛomiſe to pay that ſumme: And 
all the Juſtites of the Common Bench, and Barons of the Ex⸗ 
chequer, held it to be an Erroꝛ 3 Foz'it is not poſſible to make an 
Aſſumpſit to pay that which is not the bargain. And although it 
was alledged, that the pzomiſe peradventure might be foz leſs 
than what was agreed to be paid upon the bargain (as if he 
had pꝛomiſed to pay 100 l. at ſuch a day) it had bien good; pet 
they held, that ſuch an intendment perhaps might be, when a 
leſſer ſumme is lo pzomiſed. But here, when the pꝛomiſe is to 
pay the laid ſumme of 174 1. 19 s. 8d. that referrs to that lumme 
which is caſt up, which is apparently falle; And therefoze the 
pꝛomiſe cannot be in ſuch manner; And foꝛ that cauſe is a miſ- 
pꝛiſion, and the Declaration ill: Whereupon the Judgement 
was reverſep. Note, this was upon the firſt motion, without fur- 
ther adviſement, 


Tos Heynes verſus Sprot. 

AC fo2 theſe woꝛds ; Thou waſt in Norwich Gaol for a Rob- (6) 
bery committed upon 4. B. The Defendant pleats Not guilty, 

and found againl} him; And Judgement foz the Plaintiff. 


The King verſun 4 + + . + + in the Common Bench, Trin, 
8 Jac. rot. 1811. 


Uare impedit to the Uicarage of Hunſton in Suſſex, by the (7) 
\ FJ King againſt and the Biſhop. The caſe was ſuch 3 
The King had the Adbowſon of the Urcarage belonging to ſuch 
a Pannoꝛ, by reaſon of the Wardlhip of the Which be- 
came void during the minoꝛity of the heir: The heir lues Li- 
very; The King pꝛelents thereto under the Gzeat Seal: And 
afterwards(without mentioning this firſt pꝛelentment) preſents 
thereto another under the ſeal of the Court of Wards 3 The ſe- 
cond Peeſentie is admitted, inſtituted and induced by the 1 
——_ efoze 


— 
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befoze any notice of the firſt Pꝛelentment: The Ring bzings a 
Quare impedit againſt the firſt Pzeſenti 3\and adjudged that it 
lay not: Foz by Coke and Warburton, it was within the diſpe; 


Fing of the Court of Wards, although it were after Livery, 


becauſe it was a Chattel veſted: And by Coke, The Statute ct 
32 H.8. in equity extends to Adbowſon, Alſo by Coke and: Fo- 
ſer, the ſecond Pꝛelentment under the Seal of the Court of 
Wards is good; Foz the Ring may pꝛelent by Paroll. 19 Ed. 3. 
Quare impedit 60. 38 Ed 3.3. F02 nothing is granted oꝛ given by 
the Pzeſentation 3 Fo; it is but a Commendation oz Declaration 
of the Kings will; which as it may be by Paroll; lo tlearly it 
may be under the Pꝛiby Seal. And Coke ſaid, that a Pꝛelen⸗ 
tation is not to be compared to à Sꝛant, o2 other Caſes, fo2 that 
is ſingular: And it was ruled in the Caſe of the Dean of Nor- 
wich, where a Pzeſentment was made by the wꝛong name of a 


Coꝛpozation, pet it was god: And if the Ring hath a Ward, 


he thallhave the Pzeſentation which fell in the time of his Ance: 
ſtoz, and the Exccuto2 ſhall not have it. And it was adjudged, 
that ik a man pꝛeſents ad Rectoriam, it is as god as if he had 


pzeſented ad Eccleſiam: And thereupon a Book was cited. The 


* King bath an Advowſcn in Night of the Dutchy, which becomes 


void; be may pꝛelent thereto in Right of the Crown: And by 
Coke, Warburton and Foſter, the King may vary in his Þzeſen- 
tation, without. reciting the fdzmer ; And it ſhall not be void b 


the Statute of 6 H. 8. And there it was laid, that a Preſents: 


tion under the Exthequer Seal was not ged. 


Johnes verſus Lawrence, Trin. 8 Jac. rot. 1130, 


Ebt upon an Obligation of 1c00, marks, Conditioned, 
Whereas the Oblige had pꝛotured from Mun Elizabeth 
Letters of Pꝛeſentation tothe Church of Stretham, and was tg 
pzeſent Lawrence, intending when his Son Jobn ſhould be capa- 
ble, to pzocure another Pꝛeſentation of him to the ſaid Church, 


ik the laid Obligoꝛ within thzee moneths after requeſt, upon his 


Pꝛeſentation, Admiſſion, Institution, and Induction to the laid 
Church, ſhould refign his Benelite ablolutely: That then the Ob⸗ 
ligation ſhall be void. The Defendant pleads, that he was not 
requeſted : And Illue joyned thereupon, and found fo2 the Plain⸗ 
riff: And moved in arreſt of Judgement, that it appears by thy 
Condition of the Bond, to be a Simoniatal Contract, and a- 
gainſt Law, and therefoze the Obligation void: Sed non allo- 
catur 5 Foz there doth not any Simony appear upon the Condi- 
tionʒ and ſuch a Condition is good enough and lawfull: UUhere⸗ 
foze it was adjudged foz the Plaintiff, Akterwards a Wait of 
Error upon this Judgement was bzought in the Exchequer 
Chamber, and the pzincipal Erroz inſiſted upon, was, That 
this Condition is again Law 3 Foz it appears upon the Con- 


dit ion 
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dition entred, that it was foz Stmony 3 which makes the Obli⸗ 
gation vod. But all the Judges of the Common Wench, aͤnd 
arons of the Exchequer held, that the Obligation and Con⸗ 
dition are god enough 3 Foz a man may bind himſelf to reſign, 
and it is not unlawfull, bur may be upon geod and valuable 
reaſons, without any colour of Simonp; as to be obliged to re- 
ſign, if he take a ſecond Benefice ; 92 if he be non-reſident foz the 
ſpace of ſo many moneths ; 02 as this caſe is, to reſign upon re- 
queſt, if the Patron will pzeſent his ſon thereto when be ſhould 
be of age capable to take it. But ik it had bien averred, that it 
was per colorem Simonii, viz, If he did not ſuffer the Patron 
to enjoy a Leaſe of the Glebe oz Eythes; o2 if he did nat pay 
ſuch a ſumme of money; that had been Simony, and tis poſ- 
fible, might have made the Obligation void: But as this Caſe 
ig, there doth not appear any cauſe to adjudge it to be votd fo 


Simony : Wherefoze the Judgement was atfirmed. 
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Tolhurſt verſas Brickenden. Trin. 8. Jac. rot. 5. 


A Sſumpfitz; Mhereas he was in communication with the 

Defendant to buy two fat Oxen, and pzomiſed to pay fox 
them infra breve tempus 17 l. That the Defendant thereupon al⸗ 
ſumed to deliver them unto him, and ſhews, that within fourten 
dayes he paped 9 l. and was ready to habe payd the reſidue 3 And 
that the Detendant delivered unto him one ofthe Dren,but would 
nat deliver the other, at. Upon Non aſſumpſit pleaded, and found 
koꝛ the Plaintiff; Jt was moved in Arreſt of Judgement, That 
the pzomiſe to pap infra breve tempus is uncertain, and is not any 
conſideration at all, and the other thereupon is not bound to kiep 
his Oren foz him, but may ſell them to any other; And although 
be offered to pap within fourtien dapes, that is not material; 
And of that opinion was all the Court: Foz breve tempus is un- 
certain, & non conſtat what time it is; And if there be any ter⸗ 
ta inty, it ought tobe ſueh à time only, as he might have and fetch 
his money; and the other is not bound to attend him any longer 
time: Wherefoze the Declaration that he returned within four- 
teen dayes and tendered the money, is not material. Whereupon 
it was adjudged foz the Pefendant, 


Carre verſ Barker. 


Rror of a Judgement in the Common Bench; Foz that he 
appeared by Attoꝛney and not by Guardian: Whereas he 
was,and yet is an Infant, Et hoc paratus eſt verificare prout curia, &c. 
& petit Breve de præmoniend. And was admitted by Rey his Guar⸗ 
dian to aſſign that foꝛ Erroꝛ: The Defendant pleaded, In nullo eſt 


erratum; And it was now moved, that this aſſignment of Erroz 


was not ſufficient, becauſe he concludes, Et hoc paratus eſt verifi- 
care prout curia, &c. Whereas be ought not to tonclude prout cu- 
ria: But it was good enough, being Et hoc paratus eſt, &c. Jt was 
then moved, That the Wezit of Erroꝛ was diſcontinued, Be⸗ 
cauſe the entry is, Ad quem diem prædictus Carre per Attornat. 
ſuum infraſcript. where it ought to have been per cuſtodem ſuum, 
&c. And of that opinion were Fennor, Yelverton and Croke, cæ- 


reris abſentibus : Wherefoze the Plaintiff pꝛoletuted a new Wait 
of Erroz- 
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2 le cloſe a: Lie, : 
e there, but hi 


Tur paſs of falſe Impꝛiſonment, aps 
The Defendant juſtifies as Conffabl, 


cation was ill; The Plaintitf takes Iſſue, ze,» tort demeſn 75 


fiel cauſe, and faund foz the Defendant ; It was held by all the 
Court, although the juftification were fnſufficient ; yet, being 
an Illue and tryed, Judgement ſhall be againſt the Plaintiff : : 


Wherefoze it was adjudged accozbingly. 
Boulney verſus Curteys, Hill, 7 Jac. rot. $64. 


rm} And declares upon an Indenture of bargain and 
ſale, of thꝛir Bard-lands in D. Wherein be covenants to 
make further allurante, and to do any ac oꝛ acts, 4c, as, tall be 
deviſed z And ſhews, that he demanded of him * a Lawyer, 
and tendered a Note, of a Fine, compzebending, That be would 
leby a Fine of thai elluages, 100 Atres of. and, 40 Acres of 


edo, 30 Acres 0 1 


knowledge" it. befoze . N and that he han not 
acknowledged ene ob be wee been 8 regueſted lich a 
day, year and place. Th it pleads, That in the ute of. 


the Fine; two .Mefſu _ 8 two Gatte Were cor 
which were others, and maze tl n be intended to aſſure; 
it was chereupon deſn mabed 

foꝛ the D fendant;T 

becauſe it was not he wn, bat. 
bought, 02 depending at the time oft 
to be done on his part, bene ug. Fi mes 
p2oof thereof. he 10 lied upon Nis due 

condly, in regard this Fine is "nh er ü of aſk 
leby, That be is. not bound 11 17 18 447 > 
whole Court to the 4 gr lt tk 

nanted to do every ag 0h be fegt 
bone 3 And this note kin is an 7 5 
vied oz to no purpoſe, not mare By 
And alt thou the- 1555 lebien « 
is not- material; Foz ofthe re to the Conult 
himfelf: Mberefoze it was adjud ge" 
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acmeaſn, both Jflues found againft the Defendant ; and foz the 
firſt battery and wounding, 6 d. damages, and foz the aflauſt 
upon the other Illue, 1 d. damages, and Judgement given fg, 
the Plaintiff beach CUbereas the Jury ought not to give 
damages ko the atſault,becauſe it was included in the firſt Aike 
and that being tried this needed nut; And in regard they found 
damages ſeberallp, it 1s double damages fo2 one and the ſame 
thing; which ought not to be: Wherefoze it was reverſed. 


 ©Hunſton verſ Cocker, 


(6) Abbt upon the Statute of 2 Ed. 6. Foz not letting owt 
4 # Tythes: The Jury find a ſpecial Uerdia,That a Go was 
ſeifedof the advowſon of this parſonage, and 24 Hl. 8. the Church 

being then void The Bilpop gabe him litente ko bold it in pꝛoper 
ules; And that there was not any endowment of the Uitarage: 
And they find the Statute ok 4 H. 4. of appꝛopꝛiations, and the 
Statute of 27 H. 8. which gives Pziozies' and Religions hou⸗- 
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Fountaine vf Grymes, Mich, 7 Jac. rot. 1 97. 


= Ebe upon an Obligation of [340 1. conditioned fox the pay- 
L- SE, A Tg mod ing the Lives of the Plaintiffs 
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toꝛding to the rate of 10 l. per 100 l. who refuſed to len 

ſame, but cozruptly offered to delider 120 l. unto him, if he would 
be obliged to pay 20 l. per ann. during bis, the Plaintiffs wives 
and ſons lives And thereupon the Defendant entred into the 
ſaid Bond foz fecurityof the payment of the ſaid ao l. per anni un⸗ 
to them, whith is above the rate of 10 l. per cent. And lo the Bond 
ſuppoſed to be void: Whereupon it was demurred; And after 
Arguments on both fides reſolvedz That this (being an ablolute 
bargain in conſideration foꝛ the payment of 20 l. per ann. during 
two lives, and no agreement to have the pꝛint ipal money) was 
out of the Statutes againſt uſury 2: But if there had bern any 
pꝛobiſian made foz repayment of the pzincipal, although not-ex- 
pzefſed within the Bond, it had been an uſurious agreement, and 
lending within the ſaid Statutes. And of this nter was the 
whole Court, who adjudged it foz the Plaintiff, Vid. Co. 5. Rep. 
fol. 69. Burtons Caſe, & fol. 70: Cleytons Caſe, Statutes 37 H. 8. 


cap. 9. & 1 * Eliz, cap. 8. 6 


Marſham verſus Hunter, Trin. 7 Jac. rot. 120. 


A Reſpaſs: Upon Demurrer foz: Treſpaſs in Scraron Heath: 
1 The caſe was; A 2 * fo2 life had Common in the 
Loꝛds walt (as all other tbe Copybslders; had by Cuſtom of 
that Bannoz ) The Lozd grants and tonſtrms the ſaid Eapy- 
bold Beſſuage and Land com pertinentiis to him and his Heirs: 
Whether this purthaſoz ſhall habe Common there as the Copy- 
bolder had, was the ſole queſtion: And reſolved by all the Court, 
be ſhould not; Foz he hath his Common by reaſon of the Cu- 
ome, which annexeth the lame NI TIN 5 which 
being deſtroyed and determined by his own Act, in making it a 
Freehold, the Common is alſoidefiroyed and determined, and 
cannot continue without, (pecial woꝛds: They allo reſalved, 
That thoſe general words, cum pentinentiis, will not ſerbe, ; And 
Willzms in bis 1 8 mentioned tbe.caſe:of one Pr. Sbel- 
don in the Common Pleas, whþs had dibers Ceypbolderg that 
bad Common in bis walt Lands, who ſeveralty purchaſed the 
3 of their Copybold-Eltate-z, And be aid, it was ke 

that their Common is thereby defiroped:- 5 a-pzeftbent 


was Cited, :42 & 43 Eliz..cor: 367» in this Court hetwixt Forth 


and Ward, where a Copybolder bad uled to take Eſtovers to; ne- 
And the Lo2d granted unto him the Fetal 


pair bis dedges: L 5 
of the Copybold; by the worde of Grant unto him, all the Lands, 
Tenements and 


enements and Heredicamencs thereto appernining; 40d chexerp ple 
occupied Bet it was relolved, he ſhould not habe N 


in the Land of the Lad: So here 5: Wherefoze;it was ad 
accozdingly.foz the Plaintiff. r. 
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Wait of Erro: 3 But there ought to have bien a new Unit of 
Erro2 de tecordo quod coram vobis reſidet; as it hath bien ruled 
where the Wait of Erroz was befoze Sir James Dier & ſociis 
ſuis : It being befoze Sir Anthony Brown, was not good: Alſo, 
upon view of the Recozd, it appears, that the Wait of Erroz 
was directed to the Biſhop and eight others, to remove the 
Recozd of a Judgement, ac. And eight of them only certified 
the Retoꝛd, and not the ninth; no2 doth it appear, that he was 
dead 02 removed: And foz this cauſe alſo the zit was held 
to be ill. Vid. 28 H. 6, 11, 


| | Aſh verſes Brudnel, 


A Crtion upon the Caſe 3 Foz that he toꝛe off the ſeal of a Did 
whereby Jobn Aſh grantedunto him, anum annualem reddi- 

tum ſive annuitatem of 101. during his life: Not guilty bein 

pleaded, and found foz the Plaintiff; It was moved in arre 
of Judgement, Firſt, becauſe he doth not ſhew whether it were 
an Annuity, o2 a Kent iſſuing out of the Land. Secondly, be- 
cauſe he doth not ſhew, that it was the ſeal of the grantoz3 Foz 
it is ſigillum eidem annexar. and he doth not ſay, the ſeal of the 
fame Died, no the ſeal of the ſaid John Ah ; Aſo he ſets fozth 
that by reaſon thereof the Ped loft its fozce, noz that he loſt 
the Annuity, fo as he ſhews not any ground foz the Action. But 
notwithſtanding theſe and other exceptions, Jt was adjudged 
fo: the Plaintiff. 


Gybſon verſus Harbotle , Paſch. 
7 Jac rot. 93. | 


Ebt, by an Executoz : The Defendant pleaded a releaſe of 
the Teſtator made unto himſelf; And upon Non eſt factum 
pleaded, and found againſt him, and Judgement in Miſericordia, 
Erro2 thereupon was bzought ; becauſe it ought to have bien a 
capiatur 3 Foz that he pleaded a falſe Died. Vid. 33 H. 6. 54. 
3 Ed, 6. Dy. 67. 


Gomerſall verſus Wayts. 


"A Ction ſur Trover : The Defendant pleaded that be took them 
as Bailiff of the King foꝛ Diſtreſſes upon a Plaint in curia 
Manerii, and ſold them: And it was thereupon Demurred, and 
adjudged null; Foz upon a Diſtringas, the Cattle ſhall not be 
— in a Court Baron, although it were in the Kings 
durt. 
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Cottons Caſe. 


H. Wikliams having fued Hugh ap Owen ap Lloyd, fa 


a Debt of 55 l. he being tnfozced to put in ſpetial Bail, 
one Henry Cotton became one of his Batl, and took upon him 
the name of Thomas Cotton of Reading in the County of Berks, 
( who was a frieholder of good effate,) and ſo had done in die 
vers other Actions, and gabe alwayes the name of Tho- 
mas Cotton who was his bother, fo: Bail: And. now the 
Plaintiff having recovered againſt the pzincipall, and ſued 
two Scire facias againſt the Bail, and having Judge- 
ment and Execution awarded againſt him, and taken there⸗ 
upon, be complained of all this pzacice to the Court, and 
pzoved by divers witneſſes, that he was not at Landon at 
the time of the Bail taking; And it was confeffed by the 
Defendant, and thoſe who pzocured the Bail, That 
Henry Cotton put in the Bail: Whereupon this matter be⸗ 
ing diſcloſed, foz that it was done in deceit of the Court, 
it was awarded that a vacate ſhould be made of that Bai 
quoad him, and of the Judgement in the Scire facias: And 
Maane ſhewed a pzefident to the Court where it was ſa ad- 


judged. 


Dowglas verſus Kendall, Mich. 
| 7 Jac. rot, 356. 


Reſpaſs : Fo2 taking and carrying away 30 Loads of 
Thoꝛns of the by him cut down, and lying upon his 
land at Chippingwarden, 1n a place called the Common waſte : 
The Defendant Juſliſies, becauſe the place where is an 
Acre, and that he is ſeiſed in Fir of a Melluage and: thꝛir 
Acres of Land in Chippingwarden afozeſaidz And that be and 
all whoſe Eſtate it was, ge. have uſed from time to time to 
cut down and take omnes ſpinas creſcentes upon the ſaid 
place, to expend in the ſaid houſe, oz about the aid 
Lands as pertaining to the laid houſe and Lands: And (a 
Juſtifies, at. The Plaintiff ſhews, That Sir Richard Sal- 
tingſton was ſeiled in Fe of the anno? of Chippingwarden, 
whereof the plate where, ge. is partell, and granted Licence 
unto. him. to take the Thozns3 whereupon: he cut them down, 
and the Delendant afterwards: toon them: And upon this 
Plea it was Demurred 3 And after argument at the Bar, 
adjudged foz the Defendant : Fe as this caſe is, the Lozd 
may not cut down any Thozns , , no? licence any other 
to cut them down; Foz the Defendant pzeſcribeth to have 
all the Thozns growing upon that plate; And this peeſcri- 
ption excludes the Loꝛd to take any Thozns there; But if he 
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had claimed Common of Eſtovers only, then i the Lozd had 
firſt cut down the thoꝛns, the Commoner might nat take 
them 3 and if he had cut down all the thozns, the Commoner 
might have had an Afſife : But here, he pꝛeltribes to have all, 
which is admitted by the replication, and is well enough; 
And lo hath been reſolved in one Kenricks Caſe, That one may 
pzeſcribe to have the ſole paſturage in ſuch a place, from ſuch a 
time toſuch a time, againſt the owner of the loyl, who ſhall not 
meddle therewith during that time: It was allo held, although he 
doth not pzeſcribe, That it was an ancient houſe to which, at. 
pet it is god enough; And bo is the uſual peſcription foz Com- 
mon, and ſhall be ſo intended: Wherefoze it was adjudged foz 
the Defendant. | 


Smith verſus Johns. 


Sſumpſit: And declares 3 Whereas Paul Southard demiſed 
A unto him a Legacy of 7 l. and made his Wife his Execu- 
trix; And the Defendant married with her, and had divers 
Geods of the Teſtatozs in his hand; That the Defendant in 
confideration the Plaintiff would fozbear to ſue him faz that 
Legacy, pꝛomiſed to pay it; And alledgeth in facto, That he foz- 
bare to ſue him, it. The Defendant pleaded, That his Mike 
was dead befoze this pzomiſe ſuppoſed to be made: Mhere⸗ 
upon it was demurred 3 And afterwards upon a motion adjudg- 
ed fo2 the Defendant, koꝛ the Wite being dead, he is not charge- 
able: And although it were alledged 3 that he had Goods in his 
bands, yet it is not ſhewn how he had them, and he is thereby li⸗ 
able to the Exetutoꝛ oz Adminiſtratoꝛ foꝛ them: Mherefoꝛe, at. 


Berreblock verſus Michel, Trin. 7 Jac, rot. 10 50 or 16 50. 


" A Sſumpſit: Whereas Thomas Lozd Burgh, 1 Apr. 39 Eliz. was 

poſſeſſed of divers Goods and Chattels, (viz.) of a pillar of 
Sold, at. Et inter alia de uno Anglice Abilement of Gold, &c. 
ad valentiam 500 l. And pledged and delivered them the ſame 
day and year to the Plaintiff foꝛ 400 l. And whereas the laid 
Lozd Burgh was indebted unto him in 25 l. foz Silber plate 
which he ſold and delivered to the Lady Frances, Mife of the ſaid 
L ozd Burgh; And that he being (o indebted died: That the De- 
fendant the ninth of May 40 Eliz. in conſideration the Plaintif 
would at the Defendants requeſt deliver to the ſaid Ladp Burgh 
being a Widow the (aid Gods and Chattels, adcunc exiſtens ad 
valentiam 500 l. pledged unto him ut præfertur, foz 403 l. 6 s, 
8 d. by the Defendant to be paid, aſſumed that be would pay to 
the Plaintiff the 25 l. when be ſhould be requeſted; And al- 
ledgeth in fao, That he, the ſaid 9 May 40 Eliz. at the Defen- 
dants requeſt, upon the nn. of the ſaid 403 l. 6 8. 8 d. de⸗ 


libered 
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livered to the ſaid Lady Burgh the laid Gods and Chattels 10 
pledged unto him; And that the Defendant, licet ſuch a day he 


Was requeſted, had not payd the ſaid 25 l. After Non aſſumplie 


pleaded, and found foz the Plaintiff, it was moved in arreſt of 
Judgement; Firſt, becauſe there is a blank left foz one parcel 


. of the Gods, although it is Anglice an Abilement of gold, pet 


it is not good; Foz it is parcel of the tonſideration, which ought 
to be certainly alledged: Sed non allocatur 3 Foz it was ſaid by 
the Court, that it was but an inducement to the Uaion 3 but 
it was reſolved, that it could not be amended, being after ver- 
did, (although it was ſo p2ayed, ) becauſe it was ſaid that it 
was but 4 default of the Clerk to omit the Latine woꝛd, leaving 
a ſpace fo2 it. Note, that afterwards by award ic was amended, 


Secondly, it was moved that the conſideration was not god, 


becauſe the declaration is, in regard the Lozd Burgh was in- 
debted unto him in 25 l. fo2 plate ſold and delivered to his 
Feme to his uſe 3. but it is not aberred, that the Baron agrird 
thereto, o2 that it came to his uſe ; Sed non allocatur 3 Foz it is 
neceſſarily to be intended. Thirdly, the Declaration is not god, 
becauſe it is not averred, that they were of the value of 500 l. 
at the time of the delivery of them to the Lady Burgh 3 Foz that 
is the pꝛintipal part of the conſideration : Sed non allocatur; Fgz 
being delivered the ſame day of the Aſlumpfit, they (hall be in⸗ 
tended to be of the ſame value, Fourthly, That the pledging be⸗ 
ing for 400 l. and the Gods alledged to be of the value of 500. 
The delivery of them fo2 403-1. was held to be a good conſide⸗ 
ration: Wherefoze it was adjudged fo2 the Plaintiff, Note, 
that a Writ of Error was brought upon this Judgement, and the ſame 
matters aſſigned for Error; and the Judgement affirmed. 


Llewelyn verſ#s Williams, Phillips and Morgan, Trin. 8 Jac. rot. 150. 


L Jectione firma : Df a Leaſe made the 12 Decemb. Habendum 

_— 2 primo die; Upon Not guilty pleaded, the Jury found a 
Leaſe made in'hac verba, which was dated the firit of Decemb. 
Habend. from henceforth, but delivered the 12 Decemb. Whether 
that were accozding to the declaration, was the queſtion : Fo2 it 
was objected, That from the day of the date, and from henceforth gre 
ſeveral commentements; Foz the one begins upon the day it was 
lealed, the other the day after, But it was reſolved by the Court, 
That they are both one, being a computation of time from the 
time paſt, and both ſhall be pleaded to begin from the day of the 
date; when the Leafe is afterward ſealed another day; But if he 
declares of a Leaſe of the firſt of Decemb. Habendum a die datus, 
the Ejeu ment cannot be alledged the fame day; But if the Leaſe 
be made the firſt of Decemb. Habend. henceforth, the @jexment 
may be alledged the fame day: Wherefoze it was adjudged ac- 
tozdingly. Vid. ante Micb, 4 Jac, Osborn ver Ryder. ot 


Aylot 
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Aylor werſue Chep. 


The King verſus Stanton, Mich. 4. Jac; bot. hin 


Uo Warranto: Foz claiming a Lt and Court Baron from 


thꝛie wieks to thꝛie wicks, infra Manerium de Warfield, & de 
Wargrave, and to have bona & catalla felonum, and divers other 
Liberties: be diſclaims in all, beſides the having of a Court 
Baron within his Pannoꝛ of Warfield ; And thereto he laith, 


and the Mannoꝛ of Aylwards, within the ſaid Wannoz of War- 
field were parcel, and demiſed and demiſable, time whereof; ec, 
in fee, by Copy at the will of the Lozd, accozding to the cuſtom 
of the Bannoz of Warfield : And that the Banng2 of Newname 
is known, and time whereof, at. had bien known as well by 
the name of the Panno2 of Newaame, as by the name of a 
Defluage, and ſeben acres of cuſtomary Land, and 20 s. Rent; 
and by that name was demiſed by Copy: And that Sir Henry 
Nevill 18 Eliz. granted it by Copy to the Defendant in Fe, by 
the name of a Beſſuage, at. ac ratione & virtute prædictorum, he 
held a Court Baron, and claimed from thz# weeks to thzie 
wies tanquam pertinent, &c. The like Title he made foz the 
other two Mannoꝛs: And it was thereupon demurred. Firfi, Jt 
was moved, whether a Quo Warranto did lie of a Court Ba⸗ 
ron 3 Foz it is incident to the Yannoz, and is not any Liberty 
which the King can have diſt inn from the Wannoz3 and being of 
common right, the King cannot have a Quo Warranto thereof: 
And of that opinion was Fleming, Chief Juſtice, Fenner doubted 


thereof : But Yelvercon, Williams and Croke held, that a Quo 
Ll 2 War- 
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that Sir Henry Nevill was ſeiſed in Fi of the Bannoz of. War- 
field, whereof the Mannoz of Newname, the- Bannoz of Ea, 
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Warranto well lies; Fo2 it is matter of Right to hold Courts, 
and to adminiſter Juſtice, and to hold Pleas , and to dꝛaw 
Aſſemblies of men together, and to [wear Officers; which 
if any. doth without Right, be is to render an account there- 
of:  Andtherefoze-a Quo Warranto lies, to ſhew by what Ti- 
tle-be-bolds it. But if he there intitles himſelf to the Man: 
n9z; 3tden he nirds not to ſhew that he is to have a Court Ba- 
ron +: fo2 that is incident thereto, 17 Ed. 2. Quo Warrant. Coke 
310.139, 141, And here the Judgement is not, that the King 
bali eite; berguſe it is not any ſuch Franchiſe as the King 
map: babe; but it is, that the Defendant thall be ouſted of 
that Miberty „ ag 15 Ed. 4 7. is. And (6 it was cited to be 
adilidged in Chadwells Caſe, fo2 the annoz of Exon. But 
they all held, that a Copyholder cannot hold a Court a- 
| ron, ta habe Foefeitures, and, hold pleas in a Wett of Right; 
| | Foz it is Oppoſnum in objecto, that a Tenant at will ſhould 
bald n Court. Wut Flemiog laid, that a Copyholder perad⸗ 
venture, if it had bern well pleaded, might bave .a Court 
to admit other Copyholders there. But the other Juſtices de⸗ 
nied it; Foꝛ a Tenant at will cannot grant an Eſtate to ano⸗ 
= ther: Wherefazeit was adjudged foz the King, that he ſhould 
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| Wood verſus Ingerſole, Paſc. 7 Jac. rot. 2 
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| (21) F7Jeftione firmz: Upon à ſpecial Uerdic , the Caſe was; 
A man having the ſons, John, Edward, and William, and 
| Lände in thze ſeveral Thillages, viz. A. B. and C. deviſes 
the Lands in A. to Jobn his ſon, the Lands in B. to Edward 
| bis fon, and the Lands in C. to William his ſon; And that 
| if: any of them died, the other ſurviving ſhall be his Heir, John 
| the eldeſt ſon hath Iſſue I. and dies; Whether the Land in 
| A. ſhall go to Edward and William the younger ſons. o2 tg 
EF the Ieir of John the eldeſt ſon, was the queſtion bet wixt the 
Defendant, claiming by a Leaſe from the heir of John the 
eldeſt ſon, and the Plaintiff claiming under the ſaid Edward 
| and William, the younger ſons. And after Argument at 
| the Bar, Fleming Chief Juſtice laid, that be conceived it 
might vel} in the two younger ſons by way of Remainder ; 
| And theſe wozds, That every one ſhall be Heir co the other, 
| Tant amounts, and implies that every one thall have it after 
| the other; Foz although the Free⸗hold Eſtate of the eldefi 
| | fon ſhall be dzowned by the deſcent of the Für; yet it was not 
| fo dzowned, but that by his death the lurvibing (ons ſhould 
i Have it foz their lives, by this Limitation, and the intent of 
| the Mill; whereof cuch confirucion is to be made to uphold 
| it, if poſſible may. be. But all the Juſtices beſides Fleming 
were of opinion, In regard nothing but a Freehold paſſep 
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by the Deviſe, the Reverſion in F# Deſcending upon the eldeſt, 
had dzowned that Estate; And that his death afterwards could 
not revive and veſt the Kemainder in William and Edward: 
Wherefoze it was adjudged fo2 the Plaintiff. 


Dobſon verſus Keys, Trin. 7 Jac. rot. 


Ebt upon an Obligation of 101. dated 23 January, 1608, 

The Defendant demands oyer thereof 3 which was entred 
in bxc verba 3 Noverint univerſi per præſentes me Keys teneri 
& firmiter obligari Willielmo Dobſon in decem libris bene & fide- 
liter ſolvend. dat. tres viginti dies Januarii, Anno Regis Jacobi 
Angliz 42. & Scotiæ 6. & Anno Domini, 1608. And if was 
ſigned Robert Keys. And it was demurred, whether it were a 
good Bond, and whether the Declaration is well warranted 
thereby: And adjudged to be good; Foz it is but falſe Latine, 
which ſhall not make void a Bond; and the date is impoſſible, 
as to the pear of the Ring; but the year of the Lozd, and the 
day of the moneth ſufficeth : And the name of the Obligoꝛ ſub- 
ſcribed, is ſufficient, though there be a blank oz blot foz his 
Chꝛiſtian name in the Bond: Wherefoze it was adjudged foz 
the Plaintiff. i 


Wald verſus Ellayn, Paſc. 8 Jac. tot. 166. 
Rror of a Judgement in an inferiour Court: The Erroꝛ 
aſſigned was; Becauſe the ffrſt Pzoceſs was a Capias, 
where it ought to have bien a Summons : And it was there- 
foze reverſed. * 


Hawkins verſus Moore. 


En ficmz : By the Lelſee of Sir Henry Brown, aga inſt 
the Defendant, Leſſee of the Counteſs ol Pembroke, of Lands 
in Killington, and two other UMillages. The Dekendant pleaded 
Not guilty ; and at the Niſi prius pleaded, that the Plaintiff puis le 
darraine continuance, entred into a Cloſe parcell præmiſſorum, any 
bim expelled: And it was thereupon demurred 3 And the Cauſe 
was; Fo2 that he doth not declare in which of the Uillages the 
Cloſes lay. And now Lelverton (befoze the Plea was made) mo⸗ 
ved the Juſtices at Serjeancs Inne in Fleer-ſtreer, whether this 
Plea were receivable ; And they all held that it was; Foz it is 
matter in fait, and peremptozy to him who pleads it. And al- 
though it was objected, that thereby all Trials may be ſaid, 
pet it was ſaid, that as a Releaſe oz matter of Bar may be 
pleaded, and ts receivable, ſo may this Plea at the diſcretion of 
the Juſtices, if they perceive any berity therein. Secondly, 
It was moved, whether the Jultices of Niſi prius, befoze cer- 
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tifitate of it with the Poſtes, may ſuffer amendment thereof, 
as was inſtantly pzayed : But they all held, that he ought not 
to ſuffer any amendment thereof ; Foz his Authozity is but to 
receive the Plea, which being tendzed at the Affiſes, du- 
ring the time of the Alliles might bave bien amended; and 
the Plaintiff ought not to babe replied thereto; But after 
the Alſiſes paſt, his E determined. UMbereloze actozd⸗ 
ing to that opinion he certified the Plea, with the Poſtea, into 
the Exchequer, where the Action was bought : And there the 
Plaintiff demurred upon this Plea 3 which being entred, was 
argued the ſame Term: And foz that cauſe it was held, that 
the Nlea was ill in ſubſtance 3 Foz it is untertain, and there 
cannot ve any trial foꝛ the want of the places: Wherefoze it was 
adjudged fo? the Plaintiff, 


Grymes verſus Shack. 


Ction ſur Trover and Converſion, of one hundzed Mugk- 
A cats, and ſixty Monkeys: The Defendant pleads Not guil- 
ty, and found againſt him: And it was moved in arreſt of Judge- 
ment, that an Action lay not, becauſe he doth not ſhew, that 
they were tame oz reclaimed 3 as 12 H.8. and 14 Elz. Dy. fog 
a Þawk: Sed non allocatur; Foz they be Herchandiſe, and va⸗ 
luable. And lo it is of an Action fo2 a Parrot: Wherefoze it 
was adjudged foꝛ the Plaintiff, | 


Rogers ver ſas Head. 


Sſumpſit: TUhereas the Defendant is a common Carrier 

from London to Leatherbead in the County of Kent & retror- 
ſum: And he delivered unto him 31. to be delivered at the Black- 
by in Southwark; that the Defendant in confideratione pre. 
miſſorum, and foz that the Plaintiff did undertake rationabili- 
ter to content him fo2 the carriage, pzomiſed ſafely to convey it 
thither, and to deliver it at the laid ſign tothe Plaintiff; And in 
facto ſaith, he hath not done it: The Defendant pleads Non aſ- 
ſumpſit, and found againſt him: And it was now moved in ar⸗ 
reſt of. Judgement, that the Declaration was not ſufficient to 
maintain the Action; Firſt, Becauſe he doth not ſhew, that be 
was a common Carrier at the time of the delivery, but that 
be now is: And unleſs he were a common Carrier, be cannot 
charge him but by a lpetial Action; But here he chargeth 
bim upon his pzomile 3 wherefoze it is not ſufficient : Foz 
the Conſideration that he would rationabiliter content him 
foz the carriage, not pzomiſing any certain lumme, being 
uncertain, is void; as primo Mariz Dy. to ſell ſo many Trees 
as may reaſonably be ſpared, is a void Contract: Sed non al- 
locatut 3 Foz the conſideration is ſufficient, becauſe a Carrier 


may 
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may demand as much as is reaſonable, and the other is bound 
to pay it; And it is the uſual courſe, to appoint a-Taylo? to 
make a garment, oꝛ a Smith to ſhoe his hozte, and that he will 
content him, ſuch a contract is god enough 3 And it hath bien 
adjudged in this Court between : Tͤhat ik one 
pzomiſe ſo much fo2 his Tabling as it ſhall be reaſonably 
wozth, with an averment that he lo many wieks Tabled with 
him, which is wozth lo much every wiek, it is god enough: 
So in the pꝛintipal Caſe it was adjudged, that the Action lay 
upon that pꝛomile, but not becauſe he was a Common Car- 


rier. 


Sir William Wrey verſus Veſper. 


Ction upon the Caſe: Whereas the Maioꝛ and Burgelles 
of Liskarcel in the County of, at. were ſeiſed in Fee of their 
water-mills in Liskarrel predict. And that the ſaid Maioꝛ and 
Burgeſſes, and all thoſe, at. in the laid mills foz them, their 
Tenants and Farmozs, time whereof, ac. have had their water- 
courſes running from a place called Hederbridge, in parochia de 
Liskarrel prædict. uſqz the ſaid mills, to ſerve them with water 
to grind Coꝛn; And that ſuch a day and year they demiſed un- 
to him the ſaid milis foz 21 years; And that he being ſo poſſeſ- 
ſed, the Defendant 1 Octob, 5 Jac, apud Liskarrel prædict. be- 
twien Hederbridge afozeſard and the mills, in a Cloſe wherein the 
mills are erected, and where the watercourſe uſed to run, digged 
a trench, and diverted the land tourſeof water, whereby it came 
to paſs , whereas he uſed to grind every week 30quarters of 
Cozn , he could now grind but only ten quarters, ac. The De⸗ 
 fendant pleaded Not guilcy, and found againſ him: And it was 
now mobed in arreſt of Judgement, Firſt, that the pꝛelcription 
is not god; Foz that it is foꝛ them, their Tenants and Farmozs, 
and he doth not lay eorund. molendinorum + Sed non allocatur; 
Fo; it is to be ſo intended, and not that he was Farmoz 
of any other thing. Setondly, that the Venue was from the 
Uill of Lis karrel, where it ought to have bien from the Pariſh of 
Liskarrel; fo the watertourſe is alledged to be currant from the 
place called Hederbridge in parochia de L. prædict. and the ſtop⸗ 
ping is betwien Hederbridge and the mill, gc, Sed non allocatur: 
koꝛ the Pariſhj of L. and the Uill of L. are intended tobe all one, 
and Hederbridge is but a place known, and no Uill by intend: 
ment: UWherefoze it was adjudged koz the Plaintiff. 


Oſhey verſw Sir Baptiſt Hicks. 


(om upon an Indenture dated the ninth of Octob. 38 E. 
herein was recited ; Mhereas by Jndenture of Charter- 
party 
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party dated 8 Septemb. 38 Eliz. between the Plaintiff and Francis 
Cherry; The Plaintiff having hired of him a ſhip, foꝛ a voy- 
age to Dantzick foꝛ Cozn 3 Upon taking the ſhip, it was agreed 
between them, that the ſhip ſhould be laden with Cozn, to 
Dantzick, and to ſail to Ligorn Mow by the ſaid Inden⸗ 
ture, upon conſideration the Plaintiff had agreed that the Defen- 
dant ſhould have the moity of the Coꝛn quod tunc fuit, oꝛ after* 
wards ſhould be laden in the ſhip in the laid voyage, the De- 
fendant pꝛomiled to pay the moity of the money foz the ſaid Cozn 
quod tunc fuit , 02 afterwards ſhould be laden, #c. And alledgeth 
in facto, That upon the ninthof Octob. 38 Eliz. the ſhip was la⸗ 
den with 60 Laſts of Cozn3 And foz not perfozmance of this co- 
venant bzought the Action: The Defendant pleaded, that the 
Died was ſealed and delivered the 28 Octob. 8 Eliz. Et quod 
adtunc vel poſtea there was not any Coꝛn laden there; and tra- 
verſeth the delivery thereof 9 Octob. oz at any time after- 
wards befoze the 28 Octob. 38 Eliz. And it was thereupon De⸗ 
murred; Andarguedby Yelvercon, that the plea is not god to 
traverſe the time of the delivery 3 Foz if there were Cozn in it 
9of Octob. which was the date of the Died, he ought to 
anſwer thereto, and ſatisfie foz it, although it was not laden 28 
ORob. 38 Eliz. (Fo2 the truth is, the Cozn was taſt away , be- 
tween the ninth and 28 of Octob.) Foz that hath reference to the 
date of the died, as to their agreement, eſpectally when two times 
are mentioned in the Died, and all the Covenants are referred to 
the time of the agreement; And foz p2of thereof he relyed upon 
32 H. 6. 16. But againſt that it was argued, and ſo reſolved by 
all the Court; That in regard he declares upon a Died dated 
9 O& ob. 38 Eliz. It hall be alwaies intended to be deliver⸗ 
ed, and to have his Eſſence at that time, and at no other; and 
if he would after ward confeſs it to be delibered at any other time, 
it is a departure from his Detlaration, as 5 H. 27. primo Eliz. 
Dy. 167. 1 H. 6. 4. & Coke lib. 5. fol. 1. And the woꝛds of the 
Died, That he ſhould pay for the Cora then laden, or afterward to 
be laden therein 3 This woꝛd tunc, is referred to the time of the 
Eſſence of the Deed, by the delivery, and not to the date: Foz if * 
it were delivered ten moneths alter the date, he ſhould not have 
any benefit of the Cozn laden, andſpent, oz ſold befoze the time of 
the delivery: Therefoze he ſhall not be charged with it foz the 
time befoze the delivers: And Fleming laid, if one Covenants 
that I. S. (hall have all his tries now ſanding , it refers to the 
tries (landing at the time of the delivery 3 And if any be kelled 
after the date, and befoze the delivery , he hath not any remedy foz 
them: Wherefoze the plea and the traverſe are good: And it 
was adjudged fo2 the Defendant, Vid. Dy. 221. 307. & Plowd. 
Adams & Worthſleys Caſe z Ad tunc in tenura Wilcocks. 


Hayward 
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Hayward verſas H ayward, 


Eben of a Judgement in the Common Bench : The Exroꝛ al⸗ ( 29) 


ſigned was; Fo2 that the Defendant being an Attoꝛney in 
the Common Bench, and ſued by Bill, appearedand pleaded in 


p2oper perſon 3 And being at Jflue, The Recozd of the Nifi prius 


was, Quod tam prædict. le Plaintiff, quam Defendens, appeared per 
Attornatos infranominatos 3 And the verdict paſſed foz the Plain⸗ 
tiff, and Judgement koꝛ him; whereas the Defendant could not 
appear per Attornatum Infranominatum, there being no Attoznep 
in the Recozd fo2 bim; And that was held tobe an Erroz, if the 
Recozd was ſo; Becauſe the parties ought to appear in perſon, 
02 by Attoꝛnep, where the Inqueſt is to be taken by default; But 
the truth was, the Defendant appearing in pzoper perſon, Jt 
being but a miſentry of the Clerk 3 Jt was therefoze awarded 
to be amended, and the Judgement affirmed, | 


William Lewſon verſus Kirk, in the Exchequer, 


| 2 upon the Cale: Whereas the Plaintiff is, and foz 
1120 pears laſt paſt was, a Citizen and Merchant of London, 
uſing tratfique into the parts beyond Sea; And the 20 May 32 
Eliz. took his journey from London in partes tranſmarinas tu mer- 
chandiſe, and the ſame 20 April 32 Eliz. apud London in the yas 
riſh of Aldermanbury in Ward. de Cripplegate, did truſt and ap- 
point the Defendant as his ſervant to receive in his abſence, and 
when he thould be in his journey, all mercandiſes of the Plain» 
tiffs to the Plaintiffs own uſe, oz what by way of merchandiſe 
ſhould be bzought from beyond ſeas, o2 conftgned unto him, and 
to pay the cuſtoms and ſubſidies foꝛ them due o2 payable , and 
to diſpoſe and convert them to the uſe of the Plaintiff: And 
that the (ſame day he tcok his journey accozdingly 3 And that 
the 9 April 32 Eliz. in his abſence twenty pieces of Uelver 
of the value of 8001. were conftgned by one Martin Billingſley 
his Facoz, being in Stoade beyond Sea, to be delivered in 
England, which by wap of merchandiſe : were d2ought- inta 
England, to a Pozt of London in the Paäriſh of Saint be- 
ters juxra Pauls Wharfte in the Pariſh of Queenhithe, in a 
Ship called the Delphin: That the Detendant. having no⸗ 
tice thereof , and knowing that ſubſtdie was due to the 
Muten foz them; And if they were landed, the ſubſtdie- not 
paid oz agried foz, That they thereby were koꝛfeited, and 
might be leiſed; The Defendant intending to deteibe the 
Quien of her Cubſidie , and natwithſtanding to deduct the al- 
lowance from the Plaintiff of lo much as ſhould be due fo? the 
ſubſidie, as if it had been paid, the ſaid 9 Apr. 32 Eliz. in 
the laid Pariſh of Saint Peters, and Mard of Queenbithe; 

Dm cauſed 
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cauſed the ſaid gods to be unladen, and put to land, the ſubſipp 

foꝛ them due being not paid, no2 the Collecto2 agried with, at. 
HMhereby the ſaid gods were fozfeited to the Quien, and then 
and there ſeiled by one Tho. Gardiner, and an Infoꝛmation bzought 
in the Exchequer koꝛ that cauſe ; And there adjudged, that they 
ſhould remain fozfeited to the Quten 3 Whereupon he loft all the 
p2ofits of themsfoz which, at. The Defendant pleaded Not guilty, 
and faund againſt him, to bis damage of 250l. And thereupon 
moved in arreſt of Judgement, that an Action upon the Cale lies 
not, by reaſon of the tonfidente oꝛ truſt repoſedin him as his ſer⸗ 
vant: Becauſe it is not alledged, that he had any money left 
with him to pay the ſubſidie, and then he is not bound to pay 
it: But it was thereto anſwered; That in regard he was truſt- 
ed with all the gods to Marchandile and diſpoſe of to his Ma⸗ 
ſters pꝛofit; Therefoze by intendment he had means lutlicient to 
ſatisfie the Cuſtom, gc. Foz be might agrie foꝛ the Cuſtom, and 
afterward take and ſell the ſaid gods, and then pay the Cuſtom: 
And foꝛ a ſetond reaſon the Action well lies; Foz he is chargeable, 
becauſe he cauſed the gods to be taken out of the hip not Cu- 
ſtomed, whereupon they became fozfetted 3 And if he had not 
wherewithal to pay foz the Cuſtom , he might have let them 
alone within the ſhip, and not have medled with them : Uhere- 
foze although be had bien a firanger , he bad foz this cauſe been 
chargeable 3 A multo fortiori, being a lerbant, and daing it by to- 
lour of authozity : But it was (aid, that then this being a mier 
Tort, the Action lies not, but Treſpaſs vi & armis: And to tbat 
opinion the Barons at the firlt inclined 3 But having conũdered 
thereof afterward, All the Barons beſides Saige conceived, that 
the Action well lay foz the ſpecial loſs which the Plaintiff had 
by this Male feſance, although the Defendant had ben now taken 
as à ſtranger: alſo although it is alledged, that he did that in 
bis abſence,thePlaintiff being beyond lea, pet the Plaintiff may 
well have a general Writ of Treſpaſs, oz bis ſpecial Aion upon 

the Caſe, as here, 43 Ed. 3.3.N.B. 93. 94. But then it was mo⸗ 
ved, that here was a miſtrial; Foꝛ this Action being now main⸗ 
tained againſt him foꝛ his Male feſance, in taking the gods out of 
the ſhip, which is in the Pariſh of St. Peters in Ward. de Queen 
Hithe; The Ven. fac. oughtto be from that Venue and Pariſh 
only; and it was awarded as well from that Parith and Ward, 
as from the Pariſh of Aldermanbury and Ward of Cripplegate 
And being made of two Pariſhes and Wards, where it ought 
to have bien of one only, It is aſwell a miſtrial as when it is 
of one Uill, where it ought to be of two: And of that opinion 
were all the Barons, that foz this cauſe it was a mittrial: 
Wherefoze a Ven. fac. de novo was awarded; And this Idue 
was tryed again, and damages found to 400 l. and Judgement 
fo: the Plaintiff, 


Thomas 
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Thomas Rich verſus Holt, Hul. 7 Jac. ror. 


| A Coon foꝛ woꝛds: Whereas he being peritus in lege, and had 
been a Counſelloz2 at the common Law fo2 ten years; That 

the Defendant 16 Decemb, 6 Jac. at Withingron in the County 
of Gloceſter, in the pzeſence and hearing of divers, de eodem Tho. 
ſpake theſe wozds.,-viz. You area pꝛultry lawyer, and uſe to play on 
both hands: And of his further malice, 8c. the 18 Septem, 7 Jac. 
apud Tewksbury in Comitat. Gloceſter, (befoꝛe Doctoꝛ Seaman 
Chantelloꝛ of the Bithop of Gloceſter, and other the Commiſſio* 
ners of the Archbiſhhp of Canterbury, in his viſitation 3 The ſaid 
Plaintiff giving them infozmation of certain) misdemeanoꝛs 
ok one Thomas Knowls Parſon of Withington) ſpake to the Chan⸗ 
telloꝛ de codem Thoma theſe woꝛds, viz. Mr. Chancellor, I hope 
you will not believe Mr. Rich, ( iplum Thomam modo querentem 
innuendo) for he is a furtherer and maintainer of Felonies 3 The De- 
fendant pleaded to all thoſe woꝛds, except to thoſe, you play on 
both hands, Not guilty, and quoad thoſe, Juſtifies: Foz that the 
Plaintiff at Withington afozeſatd , deviſed certain Articles 
againſt one Thomas Knowles Parſon of Withington, tonterning di⸗ 
bers misdemeanoꝛs ſuppoſed to be done by him; And that the 
Plaintiff afterward , viz. 11 Septemb. 6 Jac. at Ciceſter in 
the County of Gloceſter , concerning the laid Articles, then 
and there pzomiſed the laid Tho. Knowles, that he ſhould not any 
further be moleſted by the ſaid Articles And further ſaid,” That 
afterward, viz. 16 Septemb. Jac. he ſpeaking with the Plain- 
tiff concerning the laid Articles, told him he had p2omiſed the 
ſaid Thomas Knowles, That he ſhould not be moleſted by reaſon 
af the ſaid Articles, and yet not withſtanding endeavoured by the 


ſolicitation and pꝛoturement of Richard Lawrence and D. L. to 


pꝛolecute htm upon the laid Articles, befoze the Chancelloꝛ and 
Commiſſioners of the Archbilhop of Canterbury in his viſitation : 
Whereupon he ſaid to the Paint iff, you play on both hands, Come 
bien al y 1 + The Plaintitf thereto replies, de ſor tort demeſn, ſans 
tiel cauſe 3 Mlhereupon they were at Jflue,upon both Jfſues 3 And 
a Ven. fac. awarbed from Withington and Tewksbury; Ind the 
Jury found quoad theſe woꝛds, you are a paultry Lawyer, and uſe, gr. 
And quoad the other woꝛds to M. Chanſelſoz,[ hope you will not be- 
lieve M. Rich, fo2 he is a ſmotberer and maintainer of felonies men- 
tioned in the fir} Aue; that the Defendant is guilty, and aſſeſs 
damages to 6 l. 13 8. 4 d. & quoad the other Jfſue they found it foz 
the Plaintiff, c aſſeſs damages to 6 Il. 138. 4 d. And it was there- 
upon moved in arreſt of Judgement 3 That fo2 the wozds in the 
firſt Juſle, they are not Ad ionable 3 Fo2 the wozds, you are a paul- 
try lawyer, by themſelves, will not maintain an Action; And the 
wozds, he is a ſmotherer and maintainer of felonies, do not touch 


him inchis p2ofeſſion 3 And he being but a pzivate perſon , and no 
Mm Juſtite 
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Juſtite of Peate noꝛ publick Officer, an Action lies not foz them. 
Alſo the woꝛds found be not the ſame wozds which were in the 
Declaration: Sed non allocatur; Foz all the Barons held, that 
the woꝛds are all one with the Declaration, although they be 
otherwiſe coupled, by reaſon of the Defendants plea: Allo that the 
| firſt woꝛds be not Actionable ; but the laſt wozds, be is a ſmotherer, 
| &c. are of great Diſcredit to any man, though he be not a Ma⸗ 
| giſtrate, and are actionable: And therefoze Tanfield Chief Bas 
ron ſaid, Jt was adjudged in the Caſe of Sir Henry Lea, Foz 
ſaying he was a maintainer of Felons; Although it were not al: 
{edged that he knew them to be Felons, o2 that he was a Juſtice 
| of Peate, that the wozds were Acttonable 3 A multo fortiori, when 
| be laith, that one is a ſmotherer and maintainer of Felonies, which 
| cannot be without Conuſance of them. Exception was alſo taken 
tothe Trial of the ſecond Jfſue, becauſe the Ven. fac. was not 
aſwell from Ciceſter as from the other Uills 3 There being 
| matter of Juſtification in the Jfſue ; Therefoze it was a miſtri⸗ 
| all 3 And as to that the Barons doubtedz Foz they held, that the 
| plea was ill, ſo as the Plaintiff might have demurred upon it, 
j pet the Iflue being joyned upon an ill plea, the Trial ſhall be 
1 | from that place where the Juſtification ariſeth ; And rherefoze 
they adviſed the Plaintiff, in regard there were ſeveral Jliues, 
ſeberally found, andſeveral damages aſſeſſed 3 That be thould 
=o take his Judgement upon that which was cleer and duly tryed, 
| and relinquilh the other which was doubtful, foz doubt of Erroz 3 
Mhich he did accozdingly. 
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1 


9 Doctor Trevors Caſe. 


reference unto them by the Lord Chancellor in the Caſe of 
Dr. Trevor, for the Office of Chancellorſhip of Landaff; That 

the Offices of Chancellor, Regiſter, and Commiſſary in Ec- 
clefiaſtical Courts, are within the Statute of 5 Ed. 6. For although 
they concern matters principally pro ſalute animarum, yet they alſo 
concern matters about Matrimony and Legitimation, which touch che 
inheritance of the Subjects, and about matters of Legacy for Chat- 
tels reall and perſonal; And in that reſpect are Courts of Juſtice: 
And therefore the Offices in thoſe Courts, are as well Offices in- 
tended within the ſaid Statute of 5 Ed. 6. which reſtrains the 
buying of Offices, as any other Offices in the Courts of the 


= 


Common Law. 


Nis It was reſolved by the opinion of the Juſtices, upon bl 


Roberts Caſe, 


828 had a Pꝛohibition in the Common Bench, unto the 
N Court Chziltian in a ſuit fox lubſtrauion of Tithes, and 
ſurmiſleth, That the Plaintif, (now Detendant in the Spiritual 
Court) bad but one witneſs to pzove a Leaſe of the Tithes 3 
which was not there allowed, becauſe it was ſingularis teſtis; And 
a pꝛeſident, Hill. 38 Eliz. in Banco Regis ſhewn, That foz this 
Cauſe a Pꝛohibition was granted: But upon adviſement in 
this Caſe, by Coke and all the Juſtices, it was reſolved, that 
conſultation ſhould be awarded; Firſt, becauſe there is a rule 
in the Regiſter, That where Cogaitio principalis ts, there 
Cognitio acceſſariæ neteſſarily follows; And (o is the book of 
1 Ed. 4. Secondly, if ſuch ſurmiſe ſhould be allowed in every 
caſe, Jt would oft⸗times be made foz meer delay, and the Spt- 
ritual Court ſhould try the acceſſary as well as the pꝛin⸗ 
cipall : And Coke Chief Juſtice cited a notable pzefident , 


Paſch. 35 Eliz. betwien Futter and Whiskin, where Futter 


bzought a Pꝛohibition in the Kings Bench, ſuppoſing that he 
was owner of the Rectozy of Longham in Norfolk; And li⸗ 
belled again Clement, foz the ſubſtraction of Tithes, Jn 
which ſuit Whiskin came in pro intereſſe ſuo , and claimed it 


by Patent from Muin Elizabeth to one Hall, who enfeoffed 


Bolyo, 


(1) 


Pray 22 
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(3) 


Bolyn, who lets foz years to Wbiskin; And Futter claimed by a 

fozmer Feoffment made by Hall to Sir Edward Cleere; And pzr- 

tended, that he pꝛobed it by one witneſs, and that in the Spiri⸗ 
tual Court: They would not allow it; And foꝛ that cauſe pꝛayed 

a pꝛohibition: And W hiskin upon conſultation affirmed, That 
be claimed by a Died of Feoffment of the Rectozy, and pꝛobed the 
Died, but could not pꝛobe libery and ſetfin 3 Foz which cauſe they 
ſentenced againſt him 3 And traverſeth, That he denyed to al⸗ 
low of it, being pꝛoved by one witneſs, if he did not pꝛobe it by 
another witnels: And thereupon Futter demurredz And it was 
objected, That this is matter triable at the Common Law, 
whether Feoffkment oz not; Therefoze the Spiritual Court 
ſhall not intermeddle therewith 3 Foz inheritances ought to be 
tryed by the Common Law, and not by the Spiritual Court, 
where they have another manner of trial: And although there 
is a text in the Cibil Law, That unus teſtis is as nullus teſtis, yet 
uvnus teſtis with other circumſtances ſhall be allowed 3 And it it 
be not, yet it ſhall not be redreſſed by the Common Law, but by 
appeal; And if they pꝛoteed in vito ordine, it ſhall be redzeſſed by 
appeal; And when the Oꝛiginal cauſe belongs unto them, al- 
though matter triable at the Common Law arileth, depending 


upon the Oꝛiginal cauſe, yet it thall be determined in the Eccle- 


ſiaſlical Court 3 And ſuch ſurmiſe, that he hath but one witneſs, 
ts not ſutficient to have a pꝛohibition, where the Eccleſiaſtical 
Court hath Juriſdinion of the Pzincipal 3 Foz if ſuch a ſurmiſe 
Ihould be (uffictent, All ſuits in the Etcleſiaſtical Court ſhould 
thereby be laped, o2 otherwiſe taken away; And the Plaintiff 
in the Spiritual Court could not have anſwer thereto. 


Hawes verſ#s Leader. 


1085 againſt the Defendant as Adminiſtratoꝛ cf Thomas 


Cookion 3 Mherein the Caſe appeared to be: That the 
aid Thomas Cookſon, foz 20 l. paid by the Plaintiff into his 
hands, upon the 9 Februar. 2 Jac. granted all his gods men- 
tioned in a Sthedule annexed to the Died, and gave poſſeſſion of 
them by a Pewter diſh, With a covenant, That he, his Abmini⸗ 
ſiratozzs, 4c. thould ſafely kiep and quietly deliver them unto the 
Plaintiff upon his demand; And bound bimſelf in 40 l. to the 
JAaintiff foꝛ the perfoꝛmante of that Cobenant: Thomas Cookſon 
afterwards died; And upon the 16 March Anno 6 Jac. the Pſain- 
tif demanded the gods of the Defendant being his Adminiſtra⸗ 
toz, who would not deliver them; Whereupon the Plaintiff 
bꝛought his Action: And in his declaration ſhews in ſpecie what 
gods were contained in the Schedule. The Defendant pleaded 
the Statute of 13 Eliz. cap. 5. of fraudulent Derds and gifts, 
at. And further ſaith, That Cookſon the Jnteltate, 12 Februar. 
2 Jac, was indebted to divers perſons in ſeberal ſums ( — 
n | th 
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both the perſons and lumms) amounting to an 100 l. and be- 
ing ſo indebted, upon the 19 Februar. 2 Jac. made the Did of 
gift above mentioned; being then of thoſe and other gods poſ- 
ſeſſed to the value of 801. andnomoze: And that it was made 
of Fraud and Covin betwixt Cookſon and the Plaintif#, to de- 
teibe his Creditoꝛs named: And how that Cookſon, notweth- 
landing the Deed of gift, uſed and occupied all the gods during 
his life; And that Adminiltration after his death was committed 
tothe Defendant, The Plaintiff replies, That the Defendant 
had Aſlets in his hands, to ſatisftie the Debts demanded, and 
that the Died of gift was made upon gd conſideration, at. 
Mhereupon they were at Jfſue. And at Huntington Aſſes, 
Cook refuſed to try it, becauſe the Jfue was not well joyned; 
And a Repleader was ozdered : Upon which the Defendant 
pleaded Ut ſupra 3 And the Plaintiff demurred. Firlt, becauſe 
the Defendant had not averred in his Bar, that the Debts due 
were unpaid to the Creditozs named. Secondly, becauſe he did 
not ſhew, that the Debts to the ſuppoſed Creditozs, were due by 
ſpectalty 3 Foz otherwiſe the matter of his plea is not god: Be⸗ 
cauſe the Defendant cannot plead ſuch a Plea, but to excuſe 
himſelt᷑ of a Devaſtavit, which could not be in this Cale: Foz an 
Adminiftrato2 is not liable to Debts, if they be not upon ſpect- 
alty. Tyirdly, the Defendant ſuppoſed it would be a Devaſtavie 
in him ik he ſhould deliver the goods to the Plaintiff, which were 
contained in the Died of gift 3 Thich is not lo: Foz thoſe gods 
in the Plainticks hands are liable to the Creditozs, as an Exe- 
cutor de ſon torr demeaſu, if the Did of gift be fraudulent, Fourth- 
lv, it may be the Creditoꝛs will never Cue foz their Debts, and then 
the Defendant might thereby juftifie the detainer of the gods fox 
eber; which would be inconventent. Fifthly, The Defendant is 
not ſuch a perſon as is enabled by the Statute of 13 Eliz. to 
plead that plea; Foz the Statute makes the Died void as 
againft} the Creditozs, but not againſt the party himſelf, his 
Exetutoꝛ o Adminiſtratozs 3 Foz againli them it remains a god 
Died of gift : Jt was therefoze adjudged foz the Plaintiff. 


Farmor verſus Hunt. 


Tr fo chafing the Plaintiffs Cattle in ſuch a cloſe; (4) 
1 The Defendant juſtifies as Damage feſant in his Freehold : 
The Plaintiff replies, and ſhews a grant of Common in the place 
where, bythe Defendant to the Plaintiff, (but ſaith not hic in curia 
prolata) And that afterwards the Defendant erected a Kirk of 
Cozn there, and that the Plaintiff put in his Cattle to uſe his 
Common, and the Defendant chaſed them.Andit was reſolved by 
the Court, That the Defendant erecing a Rik of Cozn upon 
the Land where the Plaintiff had right of Common, though the 


Defendants Cattle eat the Cozn, yet the chaſing of the Cattle is 
not 
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not lawful 3 Foz then it would be in his power to defeat his 
own grant by diminiſhing the Plaintiffs Common, which he 
ought not to do; Foz the Plaintitts Cattle are without reſtraint 
to range ober the whole place 3 And the wꝛong firſt beginning on 
the Defendants part, who was the granto2 ; he ſhall never take 
f advantage thereof, foz the Treſpaſs done unto him by the Plain⸗ 
| tiff; But becauſe the Plaintiff did not ſhew to the Court the 


Indenture of Gzant, which is the ground of his title, Judgement 
was given againſt him. 


0 Hampton verſas Courtney. 
| 


| (5) Ed b2ought to reberſe a Judgement in an Action of Debt: 
| Where bail being entred foz the Defendant, Judgement 
| was giben foz the Plaintiff. The Erroz alligned was, That 
the Entry of the bail was ſub pœna Executionis, in adjudicatione 
Executionis 3 So as it was entred fo2 the Execution only, and not 
l koꝛ the Judgement; Whereas it ought to have been ſub pœna 
condemnationis: And thereupon the Court was moved, to have 
1 the bail diſcharged 3 Sed non allocatar 3 Foꝛ the bail being once 
| taken, ſtands as well foꝛ the Judgement as foz the execution; 

And they oꝛdered it ſhould be amended, and made to be ſub pozna 
k Executionis judicii as well as fo the Execution. 
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Bond verſus Payne and his wife. 


e ſuompfit: Whereas one B. was indebted un⸗ 
to him in 60 1. which he had lent to the laid 


bis Exetutrix, and intreated her to pay that 
Debt, and died; That ſhe pꝛoved the Mill, 
7 Et prætextu Teſtamenti prædicti fuit poſſeſſio- 

* = nara of a Leaſe foz years of ſuch a houſe: 
And in conſideration that the Plaintiff -ſhould not Cue noz mo- 
let her (being Executrix) foꝛ this money, and would give unto 
her a quarters day, viz. unto Michaelmas next following, the 
pꝛomiſed to pay it, at. Upon Non aſſumpfit pleaded, and found 


fo: the Plaintiff, it was moved in arreſt of Judgement, that the 


Action lay not againſt the Executrix 3 Foz the debt being upon a 
Contract, and no ſpecial pzomiſe , no Action lyes againſt the 
Exetutrix. Allo it is not averred, that ſhe had Aſets in her 


hands 3 And there is not any cauſe of conſideration to make 


that pzomiſe. And although it be alledged, that the was polſel⸗ 
ſedof that term prætextu teſtamenti, pet it Doth not thereupon 
follow that ſhe had 4ſets 3 Foz ſhe might have it in ſatisfaction 
of debts which the had paid, oz is chargeable ko: debts upon 
ſpectalty moze than that comes to. But notwithftanding, with⸗ 
out much argument it was adjudged fo2 the Plaintiff ; Foz 
the Loan implies a pzomiſe, and the Exetutrix is chargeable 


therewith 3 and this Action is grounded upon her p2omiſe 3 and 


being alledged that ſhe had the term, it ſhall be intended ſhe 


bad it as A eis: And his fozbearance of ſuit, and her having 


of 4ſcts, are the cauſes of this Action'; Wherefoze it was ad: 
Judged fo2 the Plaintiff, 


Nn 17 Liwrence 


B. And being lo indebted, made the Feme 
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Lawrence verſus Johns. 


Ebt upon an Obligation of one thouſand marks, conditioned, 
Whereas he was pꝛeſented to the Church of Stretham in 
the Ille of Ely, that if he reſigned the Benefice within a moneth 
after requeſt made unto him , viz. at the Parſonage-bouſe of 
Stretham; That then, at. The Defendant pleads Non requi- 
ſivit, and found againſt him, and adjudged fo2 the Plaintiff ; 


| And Erro? thereof bzought and alligned; F irſt, F 02 that the 


Plaintiff alledgeth a requeſt, viz. at the Parſonage-houſe of 


Stretbam; whereas it being the place of requeſt, ought to 


habe been alledged pzeciſely, and not under a viz. at. Sed non al- 
locatur; Io that is the uſual courſe, Secondly, Becauſe a re- 
queſt is alledged, and it is not thewn that he gave notice of the 
time of the requeſt to the party; oz that the party was pꝛelent: 
Sed non allocatur 3 Fo2 being alledged to be made unto him at 
the laid place, it is to be intended, he was pꝛelent there: And be- 
ing found pꝛetilely to habe been made, therein is included, that 
be was pzeſent, and had ſufficient notice given him; other: 
wiſe they ought not to find the requeſt, Thirdly, Becauſe the 
ven. fac. was de Stretham 3 it not being named as a Uillage 02 
Þamlet, but rather as a Pariſh: Sed non allocatur; Foz the 
Parſonage-houſe of Stretham is intended to be a Uillage: 
And a Pariſh and Uillage are intended all one, if the con: 
trary be not ſhewn, Fourthly, it was moved that the Bond 
was made fo2 Simony, it being to tompell him to reſign: Sed 
non allocatur; Foz it is not Stmony, but god policy to tie him 
to refign 3 and ik it were, it is not material: TWherefoze the 

Judgement was affirmed, 


Holbrooke verſas Dogley, Mich. 8 Jac. rot. 232. 


Rror of a Judgement, in Ejectione firmz againſt four, where- 
þ of one was an Infant , and appeared by his Guardian: 
And upon Not guilty pleaded, and found foz the Plaintiff, Judge- 


ment was againſt them, quod capiantur: And the Erroꝛ aſſigned 


fo2 that cauſe 3 Foz no ſuch Judgement ought to be againſt 
an Inkant; no2 ought it to be, that he ſhould be impeiſon- 


ed; It was therefoze reverſed : Although it was moved by 


Damport, that where vi & armis ts in any Action againſt} an 
Infant ( foz that it was 4 ſon tort demeſne) there a Capiacur 
thall be the Judgement againſt him; But the opinion of the 
Court was otherwiſe : Wherefoze it was reverſed, 


The 


1 — 


— ä 


JACOBI Regis in Banco Regis. 


— — — 


The Lady Platt verſus Sleap. 


EHu firmæ, Ok Lands in St. Albans, tryed at the Barr: 
Upon Not guilty pleaded, and opening the evidence fo2 the 
Plaintiffs Title, theſe points did ariſe 3 A Leaſe foꝛ years was 
made on Condition to be void upon payment of 6 d. The Lel⸗ 
ſ# enters, andaſſigneth his intereſt toa ſtranger, who is difſet- 
fed; Afterwards, the Lefſoz payed the 6 d. accozding to the 
pꝛobiſo: And it was holden foz Law; That although the Al⸗ 
fignie was outed by a ſtranger, ſo as the Lefſo2 had but a right 
at the time of the payment, pet the payment was god enough to 
determine that Leaſe 3 Foz the payment is a thing Collateral: 
Second!p, it was reſolved upon the evidence, where the Baron 
in this Caſe had a term foz pears in his own right; And the 
Inheritante afterwards deſcended to his Fene; That, coming 
to him in autor droit, ſhould not wier extinguiſh the Term foz 
pears which he had and 1 ed of in his own right, and 
ſa he might well aſſign ober oz diſpoſe of this term at his plea⸗ 
ſure, notwithſtanding the deltent of the Inheritante to his wife; 


Mhereupon the Jury found fo2 the Plaintiff: And upon this 


point in Law, the Court was afterward moved to ſtay Judge- 
ment; And Williams ſaid, that upon better adbiſement and 
conſideration of the Caſe, he conceived clearly, the B habing 
the term in his own right, andthe Inheritance deſcending to his 
wife (ſo as he had a Freehold in her right) that the term was 
dꝛowned, and could not be aſſigned over. But the reſt of the 
Judges were of a contrary opinion; Foz this Caſe is not like 
Barcebridge and Cokes Caſe in Plowd. Comment. where the Baron 
bad the Fee and Freehold in his own right, and the term in the 
right of his Fee 3 And however, if the Counſel foz the Defen- 
' dant had not bien ſatisfied at the Trial with the directions 
which the Court then gave the Jury , they ſhould 
have pzayed, That the matter in Law might have bien found 
ſpecially 3 Foz now the Jury having given a general Verdict 
were thereby concluded 3 And Judgement ought to be given ac- 
cozding to the Uerdict : Which was lo entred koz the Plain- 


tiff, 
Berisford verſus Preſs, 


A Ction foꝛ woꝛds: Mr. Berisford (innuendo the Plaintiff) hath 
ſpoken Treaſon, and that I will prove: The Defendant plead- 

ed, that be [pake other woꝛds, and traberſeth theſe woꝛds, And 
found againſt him: And now moved in arreſt of Judgement, that 
theſe woꝛds be not Actionable : Foz there is no expꝛels affirma- 
tion that the Plaintiff is a Traitoz, oz had committed Trea⸗ 
(on 3 Foz then, without queſtion 4.7 Action would lie, as it ny 
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A 


held by all the Court; Foꝛ although the wozds be general, yet 
it is an expꝛels charging him with matter of Trealon: But when 
he ſaith, Thou baſt ſpoken Treaſon, and that I will prove, That is 
but a miſpziſton of the wozds , in conteibing ſuch woꝛds to be 
Treaſon, which peradventure be not; And it is not an expꝛels 
charging him with Treaſon : And the wozds, That 1 will prove, 
is quaſi by way of Argument, which is not to be taken in ſv 
ill part, as where he chargeth him to be a Traytoz ;.-And. a 


pꝛeſident was ſhewn 5 Jac.. in this Court, betwixt Blanck- 


tord and Atwood, Where an Action was bzought fo2 theſe 
wozds , I will hang him, for he hath ſpoken Treaſon : But it 
was anſwered, That that was not like to the Caſe in que- 
ſtion 3 Foz where he ſaith, I will bang him, for he hath ſpo- 
ken Treaſon, There 1t 1s a direc affirmative that he had ſpo- 
ken Treaſon , fo2 which he is to be hanged : But this ts 
no pꝛetile affirmative , but is quaſi, Argumentative, lay- 
ing , viz. I will prove that which you have ſpoken is Trea- 
ſon : And if it be not lo taken „„ it is not Actionable and 
when woꝛds be doubtful , rhep-'thall be taken in mitiori ſen- 
ſu; And of this opinion, were Yglverton and Croke Juſtt- 
tes: But Williams and; Fenner conceived, there was not 
any ditference betwixt the Cales, and that the wozds 
are Adionable: But Fleming (&med.to doubt; Afterwards, 
he, by the aſſent of the parties conſented, That Judge- 
ment {ſhould be entred foz the Plaintiff , and that he ſhould 
take 20 l. fo: Coſts and Damages:,. and Releale the reſi⸗ 


due , and ſo it was done; The Damages given by the Jurp 


Thorneys Caſe. 


Horney was Endicted upon the Statute of 8 H. 6. in 

this manner; Inquiſitio capt. apud Surflet coram A. & B. 
Juſtic. pacis, &c. In partibus prædict. per Sacramentum, &c. Exte- 
ption was taken, becauſe it doth not appear, That Surfler 
where the Inquifttion was taken, is in partibus Hollandiz- 
atherwile the Inquiſition is taken without Authozity ; Foz 
in the County of Lincoln are thzie diviſtons , and thꝛie ſebe⸗ 
ral Commiſſions of the Peare, ſo as the one hath not to do 
with the other, viz. the parts of Holland , the parts of 
Keſteiven, and the parts of Lindſey 3 And becauſe it was not 
fhewn , That Surfler was in the parts of Holland, it was 
moved to be ill; And a pzeſident ſhewn Trin. 5 Jac. ror. 
43. Where one Heath was Endiced in Comitat. Eborum, in 
the Welt Riding, and the wozds as here; And foz this 
cauſe ruled to be ill, and diſcharged: And ſo, in this Caſe 
held Croke, Yelverton and Fenner; But Williams and Fleming 
Thief Juſtice doubted 3 pet at length, upon veiw of the 


Pee: 
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pzefident, They agried , that the Endiament ſhould be dil⸗ ? 
charged, if the Recozd with the Clerk of the Peace was lo: WR | 
Wherefoze it was commanded, that he ſhould bzing in the | 
Reco? it ſelf, to be viewed; fo2 it was urged, that no other | 
Certiorari can be awarded in this Caſe : But it they upon view | 
of the Kecozd found it to be a miſpzifton in the Certificate, they 
ſhould cauſe it to be amended. Jy 7 


Smith verſus Henry Skipwith, Paſch. | | | | 
8 Jac. rot. 153. 1 


Rror of a Judgement in the Common Benth : The Erro: (7) | 
E alligned was (the Judgement being foz the Defendant) 
That there was not any Marrant of Attozney foz the Plain⸗ 
tif; And Certiorari being awarded, it was returned, that | 
there was not any warrantegf Attoꝛney in that Term where- | 
in the Action was Comm nced., and Judgement giben: 
aahereupon there were two Scire facias lued, and: returned 
Nihil, and the Kecozd was marked, that it ſhould be re» | | 
verſed, but the Judgement was not-entred upon the Roll; 
which the Defendant in the Writ of Erroz ſurmiſed to the | 
Court, ut amicus curiæ (oz he could not plead that there | 
was warrant of Attozney foz another Term) and pzxayed | 
a new Certiorar. And it was held by all the Court, That 
he might well have it; foz otherwiſe, by the falſe ſurmiſe 
of the want of an entry of a Warrant in one Term, 

(where peradventure it is in another Term) it ſhould be 

revberſed3 And it is not material in what Term it be entred, | 
"fo it be entred at all: Wherefoze it was granted, and com- | 
manded that the Entry upon the Recozd of the reverſal ſhould | 
be ſtayed untill it was certifiedz And tbereupon the parties | 

| 


compounded. ts | 


Sallows verſas Girling , Paſch. ö 
„8 e, ois | 


Ebt upon an Obligation, Conditioned to ſtand to the (8) 
D award of A. B. C. and D. of all Actions and demands 
between them, lo as the ſaid Arbitratozs o2 any thꝛie oꝛ two of 
them did make the ſaid award under their hands and ſeals be- 
foze ſuch a day. The Defendant pleads, that neither they noz 
any th2ie 02 two of them made any award oz arbitrement+ 
The Plaintiff ſhews, that two of them made an award un- 
der their hands, viz. That the Defendant ſhould pay to the 
Plaintiff 3 l. at ſuch a day; And that the one ſhould Releaſe to 
the other all Actions and debts, except Obligations made fox 
perfozmance of fozmer awards; And foz non-payment of Ihe 

aid 
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ſaid 3 l. he bzought this Action: Mhereupon it was Demur⸗ 
ed And whether this award by two be god, (becaule the firſt 
part of the condition is, Thar all the lubmiſſion is to four, and 
not to thꝛie 02 two of them, which only comes under the So as) 
was the queſtion: And all the Juffices conceived it to be god 
enough; Foz it is an explanation of the kozmer part, and ag 
well, as if it had bien inſerted therein; Foz all thalf be ex pound 
ed together, and to make one entire clauſe, and to ſhew how 
they thall have their authozities, Vid. 2 R. 3. fol. 18. 22 Ed. 25. 
& 26. Fleming Juſt ice doubted thereof; Foz he held that So as 
implyeth as much as that two only are necefſary to put their 
bands and ſeals3 But all four ought to make the award. The 
firſt Exception was, Becauſe they did not make the Arbitrement 
of all matters ſubmitted unto them, but excepted, that they 
would not meddle with fozmer awards and fozmer Bonds : And 
when Arbitratozs do not make their award of all things ſub- 
mitted unto them, but refuſe to meddle with part, it is a void 
Arbitrement, as 4 Eliz. D. 216. But it was then anſwered. If 
the Defendant would take advantage thereby that the Arbitra⸗ 
toꝛs refuſed to intermeddle with any matters (ſubmitted unto 
them, he ought. to have ſhewn it by way of Bar, That ſuch 
things were ſubmitted and notified unto them, and that they did 
not make anp award tonterning them, otherwiſe the Court 
ſhall not intend that they had notice of any ſuch matters; And 
although they excepted, that they would not meddle with any 
Bonds, foz the perfozmance of fozmer Arbitrements, non conſtat 
that there was any bonds, becauſe it is in the generality. And 
ſo is Baſpoles Caſe Co, 8. Rep. fol. 97. And of this opinion were 
all the Juſtices, beſides Fleming; Fo he doubted thereof, Be⸗ 
cauſe they excepted them in their award; And it is not to be in- 
tended, that they would have excepted them, unleſs there had 
bien ſuch : But foz another reaſon he conceived it to be well 
enough; Foz their award therein is, They awarded, that they ex- 
cepred, &c. Which is as muth as to ſay, they awarded that they 
ſhould ſtand in their fozce 3 which is a god award: Mherefoze 
it was adjudged foz the Plaintiff, Vid. 2 R. 3. 18 H. & 22 Ed. 
4. 25 26 27. Note, A Writ of Error was brought upon this Judge- 
ment in the Exchequer Chamber; and this point was aſſigned for 
Error: But it was reſolved to be well enough; For the words ſubſe- 
quent explain it, that it may be made by two or three of them; Bur 
becauſe it was ſhewn, that the Arbitrement was under their hands ; 
and doth not ſay under their hands and ſeals; For this cauſe it was 
Reverſed. . 
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Love verſus Napleſden. 


Robibition: Whereas one Richard Bent was ſeiſed in fr (9) 

of certain Lands in D. and poſſeſſed of a Leaſe foz years of 
Lands in D. foz divers years yet to tome: And deviſed all his 
Lands and Leaſes to Thomas his Son and peir (whom he 
made Exetutoz) excepting 201. per annum foz ſeben years, to 
be imployed in this manner, viz. a hundꝛed pound to his daugh⸗ 
ter Elizabeth, tobe paid within five years, and thirty pound to 
his daughter Mary within leben years: And in Ann, 1600. died. 
Thomas entred, and tek the pzofits as well of the one as of 
the other, foz the leben years, and died; and made Mary his 
Feme (now wife to the Defendant) his Exetutrix, and left / 
ſers unto her: Mhereupon the ſaid Mary the younger daughter 
ſued her fo2 that Legacy of 30 l. And now they bzought a Pro- 
hibition, ſurmiling that this Legacy being out of the p:ofits of 
Land, no Suit could be in the Eccleſiaſtital Court foz it. But 
in regard it was a meer perſonal Legacy, although it is to 
be ratſed out of the p:ofits of Land; yet being raiſed out ot the 
Leaſe fo2 years, as well as out of the Land; and he having 
raiſed it, and being dead without payment; there being no 
Action maintainable fo2 it at the Common Law by account 
againſt his Executozs, oꝛ otherwiſe 3 It js-therefoze reaſon the 
Hhould have her remedy in the Spiritual Court: Mhereupon 
a Conſultation was awarded by all the Juſtices beftdes Willi- 
ams, who doubted thereof. Vid. Dy. 15 1. and 9 Eliz. 164. 


John Mackaleys Caſe. 


Ir John Murrey, John Mackaley and John Engliſh, were endicted (10) - 
at Newgate Setlions, fo2 the murther of one Fells, Serjeant = 
of the Mate in London. The Endictment was ſpecial, ſhewing 
the cuſtom of London, fo2 any Serjeant to arreſt after a Plaint 
entred in any of the Courts of the Counters: And that one 
Radford cauſed a Plaint of Debt tobe entred in the Counter of 
Woodſtreet againti Sir John Murrey, and pꝛotured the (ard Fells 
to arreſt him 3 who 18 Novemb. 8 Jac. between fibe and ſir of the 
clock at night, being Sunday, within Ludgatecame to Sir John 
Murrey, and claſping him about the middle, laid, I arreſt you ia 
the Kings Name, at the Suit of — Radford, for ſuch a debt, ha- 
bing his Mate at his back, but did not ſhew it: And there were 
tht other Officers to aſliſt him, but none of them had any wea- 
pon; And Murrey and he falling down together, the laid Str 
John Murrey called to the others, being his Servants, and laid, 
Draw Rogues: And the ſaid Mackaley and Engliſh dzew their 
weapons; and the ſaid Mackaley thzuſt the ſaid Fells with his 


ſwozd, gibing him a wound, whereof he inſtantly dyed; * ol 


r 
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this matter being found by ſpecial Uerdic (which was in effec 
no moze than the Endictment ,' but with. the addition of theſe 
matters of fac) all the Juſtices of England met ſeveral times 
at Serjeants Inne by the Kings ſpecial Commandment, and 
at thi ſeveral days beard Counſel, as well foz the Pꝛiloners, 
as alſo foꝛ the City ( fo it concerned all the Arreſts in London,) 
it being pꝛetended that ſuch a cuſtom was not god 3-And that 
the Arrell in the night, and without ſhewing of the Pate, was 
not good; and other like exceptions taken to the Endiament. 
But after great deliberation it was reſolbed,that the Endia ment 
was ged, and that the cuſtom was good, and that the offence 
was murder: And now at the Selſtons after the Term, Coke, 
Chief Juſtice of the Common Bench, delivered the cauſes of 
their reſolutions, viz. they all reſolved, nullo contradicente, that 
if any Sheriff, Under-hheriff, Serjeant oz Officer, who hath 
execution of Pꝛotels, be f{ath in doing of his duty, it is murder 
in him who kills him, although there were not any fozmer ma⸗ 
lice betwixt them; Foz the executing of pꝛotels is the life of the 
Law: And therefoze he who kills him lhall lole his life; Foz 
that offence is contra poteſtatem Regis & Legis 3 and therefoze in 
ſuch caſe there needs not any inquiry of malice. The Law is the 
ſame, if any Juſtice of Peace, Conſtable, oz any other Officer, 
92 any who comes with them in their alliance, 02 the pꝛelerba⸗ 
tion of the peace, be lain in executing their Dffice, it is murder. 
So if a Watch-man be killed in laying night-walkers, it is 
murder. They reſolved allo, that if there were Erroꝛ in award⸗ 
ing of Pzoceſs, 02 in the miſlake- of one Pzoceſs fo2 another, 
and an Officer be llain in the execution thereof, the offendoz ſhall 
not have the advantage of ſuch Erroz, no moze than a Sheriff, 
who ſuffers a Pꝛiloner to eſcape, ſhall take advantage of any 
Erroꝛ thereby. But the reſiſting of an Dfficer, when he comes 
to make an Arreſt in the Kings Name, is murder. Jt was likes 
wiſe reſolved, that the Arreſt made in the night, and allo upon 
the Sunday was ged. And laſtly, they all held, that when 
an Otfiter is lain, as the caſe above mentioned, there needs not 
a ſpecial Endiument upon all the matter to be dzawn, as in this 
caſe was done, but a general Endictment, that ſuch a party, 
ex malitia ſna præcogitata percuſſit, &c. And although there be 
not pzof made of any pꝛetedent malice, yet the Endictinent is 
god; Foz the Law pzeſumes malice: Mherekoze Judgement 
was given accozdingly, and Mackaley was erecuted, 
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Briſcoe verſus King. 

| Ebt upon an obligation, conditioned foz the perfazmante (1) 
of all Covenants,. Payments, Articles and Agreements 
compiled in ſuch a Died, dated, at. The Defendant 
-  Hews, that the Died was a Died of Feoftment, wherein 
was contained, that he foꝛ a 110 l. had inkeotfed the Plaintiff in 
ſuch Land; with a Proviſo, That if he the Defendant paid ſuch 
ſums at ſuch a day, the Feolfment ſhould be void, and he might 
re-enter 5. with Covenants toſave harmleſs from Jncumbzances, 
and to make further allurante: And that he perfozmed all the 
Covenants, Articles and Agriements on his part tobe perfozm- 
ed. The Plaintif afſignes the bzeach, becauſe he did not pay 
ſuch lumms at ſuch days, acco2ding to the Proviſo. And it was 
thereupon demurred, and moved by Lelverton, that in regard 
the Defendant is obliged to perfozm the Payments, Articles, 
and Agreements in the Died mentioned, and there is not any 
payment mentioned but what is mentioned in the Proviſo 3 
therefoze he was obliged to perfozm that. But it was thereto 
anſwered, and lo reſolved by the Court, that fozalmuch as there 
is not any Covenant to pay that ſumm , it is a Proviſo in 
advantage of the Feolfoz, that if he paid the money, he ſhould 
have again his Land: And it is in his election to pay the 
money, 02 to loſe the Land , which is a ſufficient loſs unto 
him; Therekoze the Condition of the Sond doth not extend 
thereto , but extends to pertozm the other Covenants , as the 
Covenant to ſabe harmleſs from Jncumbzances, and to-ſabe 
harmleſs from Rents and arrearages of Rents, which are 
the payments intended; Wherefoze it was reſolved againſt 
the Plaintiff fo2 this point: But in reſpect if Judgement. thould 
be entred, he ſhould loſe his Bond, they gave day to advile un⸗ 
till the next Term, that in the interim the parties might tom⸗ 


Roſſe verſus Pye. 


Sſumpfit: Whereas the Plaintiff at the Defendants re- ! (2) 
queſt, was obliged by Recogniſance fo? the Defendants, 
appearing befoze the Juſtices of the Goal-delibery at the 


next Alſiſes in the County of Suffolk ; That the Defendant 
O o allumed 
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qe void foz the lives of the others: Sed non allocatur. Third! 


aſſumed ta ſave. him harmleſs from that recogniſance, 4c. And 
the Defendant had not appeared at the {[fiſes holden ſuch a day 
at Bury, whereby, 4c. The Defendant pleaded, That alter the 
recogniſance, and befoze the next Alliles, be obtained a Certiorari 
out of the Kings Bench, directed to the Juſtites of Goal-del;- 
very foz the (aid County; And that afterwards (viz.) 10 March 
anno octavo ſupradict. at the Alliſes holden foꝛ the County of Sut- 
folk, this Writ was delivered to Sir Edward Coke and Wil- 


 liams Juſtices of Affiſe there, and was allowed: And it was 


thereupon demurred 3 and upon motion, the plea was re- 
ſo[ved to be ill, as well foz the matter as manner thereof; 
Fo: although the Certiorari removed the retogniſance, yet that 
doth not excuſe him of his appearance, but he ought to Have ap- 
peared, and pꝛocured his appearance to have bern recozdeds And 
fox his non-appearante , his pzomile is bzoken: Alſo fox the 
manner is not good, becauſe it is not alledged, that he delibered 
the Writ at the next Afſiſes , and then the purchaſing thereof 
is not material; There is not alſo- any place alledged where 
he delivered the Writ , and that is iduable; Foz it is laid he 
delivered it at the Aiſes holden fo2 the County of Suffolk; But 
where thoſe Alliſes were holden, non conſtat: M herefoꝛe it was 
adjudged fo2 the Plaintitf. | 


Bowles »erſas Poore, Hill. 7 Jac. rot. 1730. in C. B. 
t Mich. 8 Jac. rot. 3 84. in B. R. 

Vowry: Foz chat one James Strange ways was ſeiſed in Fü, 
and granted a Rent-charge ok 201, per annum to William 

Rabanks , to him and his heirs during his life, and the lives 
of Mary his Mile, and of Dorothy and Mary his Daughters; And 
that Wil. Rabanks died, Anno 1596. Mary being his Daughter, 
who married with the Defendant Peter Poore Anno 1603. And 
becauſe at Mich. 1597. there was 20 l. arrear, and not paid ta 
the laid Peter and Mary his Mike 3 Foz the Rent ſo arrear the 
ſaid pusband diftrained and avows: The Plaintiff pleaded 
the Statute of Uſury, and found againft him, and adjudged fox 
the Defendant 5 And a Writ of Erro2 being bzought , The 


fart Erroꝛ aſſigned, was, Betauſe this Rent, granted to one any 


bis Þeirs, during his life and two others, is not deſcendable ca 
the peir, noꝛ ſhall the Þeir be occupant thereof: But all the 
Court held theſe limitations to be god enough and that The 
Þeir ſhall habe this Rent as a party ſpecially nominated, and 


as Þeir by deſcent 3 although it be not pꝛoperly an eſtate deſcen- 
able, Vid. Littleton 168. 19 Ed. 3. Account 36. Dy.233. & 16 Eliz. 


Dyer 11 Hen. 42. Secondly, it was alledged, That the eſtate 


being limited to him koꝛ his own and the lives of two others, his 
own life includes as much as the lives of the others; and there ⸗ 


J 


it 
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it was moved, That the abowey luppoſing 201. to be arrear, and 
not paid to the laid Pet. Poore ànd his Wife: Whereupon he di⸗ 
ſtrained, 4c, was not god, Becauſe it appears it cannot be due 
to the Þusband, but only to the TUife, dum ſola fuit; She not be⸗ 
ing married unto him until March 1603, But that was held 
to be but matter of fozm 3 Foz the Avowꝛy being foꝛ Rent arrear, 
to ſay, that it was arrear to him and his Feme, is but lur⸗ 
pluſage 3 And the Jue being taken upon a collateral matter, 
and the Uerdic found thereupon, it ſhall be adjudged actozding 
to the Uerdic : And although he doth not ſay, adhuc 2 retro ex- 
iſtir, it was well enough in lubſtante: Mherekoze the Judge⸗ 
ment was attirmed. e 


Eliz. Bradley verſus Banks, Mich. 8 Jac. rot. 407. 


A of the death ok ber husband; Foz that the De- 
fendant allaulted her Þusband (not having any Weapon 
dꝛa wn, oꝛ ſtriking) and ſtabbing him 3 of which thꝛuſt he inſtant⸗ 
ly died: The Defendant pleaded, That he was endiced befoze 
ſuch a Juſtice of Soal⸗delibery in the County of York, and con- 
viced, and after p2ayed his Clergie; And further, to the-Felo- 
ny and murther afozeſatd, he pleaded Nor guilty: And hereupon 
the Plaintiff demurred and now alledged fo? cauſe ; Firſt, That 
the Appeal is bzought of Yan-llaughter, and he defends , Felo- 
niam & murdrum 3 and quoad the felony and murder afozeſatid, in 
the tontluſion of his plea , pleaded Not -guilty; Whereas no 
murder is mentioned in the declaration, and therefoze he ought 
to have defended feloniam & homicidium; and concluded to them, 
and not to the murder: Sed non allocarur ; Foz although he plead⸗ 
ed to the felony and murder afozeſaid, yet that refers to the de- 
claration, wherein there not being ex malicia præcogitata, it is 
but homicide, Secondly, That the conviction was notlawful, 
becauſe the endictment was, That he ſtabbed him, having 
no weapon dꝛawn, no? ſtriking him, and ſo killed him contra for- 
man ſtatuti: Whereas there is not any Statute which pꝛohi⸗ 
bites it, but only taketh away the Clergy from ſuch offendoz 3 
And the Uerdic finding that he was guilty of the homicide, 
againſt the Statute, is not god foꝛ that reaſon : Sed non allocatur; 
Fo2 the endiament being framed upon the Statute, the conclu⸗ 
ſion is god, and their verdict is purſuant thereof, But it was 
then moved fo? the Defendant, That this appeal is diſcontinued, 


becauſe the TUrit of Appeal was returnable, Quinden, Michaelis 


which was the 16 Octob. And the Capias ought to be awarded 
the ſame day, and to be freſhly pzoſecuted; And the Capias bare 
date 23 Octob. returnable Octab. Hillarii 3 All which was entred 
upon the Roll, ſo ſeben days omitted betwixt the return of the 
Writ of Appeal andtheawarding the Capias; therefoze a mani- 
felt diſcontinuance; But it was 1 anſwered at the * 

02 eing 


(4) 


ai K» —2 — — 


— — — — ——ů 


— _——— 


Termino Trinitatis Anno nono, &c. 


— x 


60 


being all in one term, ( which is but one day in Law) it is not 


material; Alſo the appearance of the party aides that dilconti⸗ 


nuante: But all the Court reſolved the contrary, that it is a dil⸗ 


tontinuante; Fo2 when a pꝛocels is returned in an appeal, there 


ought another inſtantly to Jiſue, and no mean dap betwixt 3 Foz 
then it is a cefſation of the pꝛoletution, and abſolutely diſcontt- 
nued 3 And a diſcontinuance was never aided by the appearance 
02 pleading of the parties. Vid. 9 Hen. 5. 2. Stamford 1. But a 


miltontinuante of Pzoceſs, (as where one Peoceſs is awarded 


foz another, oz miſreturned,) may be well aided by appearance 
of the parties: Wherefoze all the Court reſolved foz the Defen- 
dant, That it was a diltontinuante; And he was diſcharged. 


Leyel verſus Hall. = 


Ebr upon an Obligation; The Defendant pleaded, That 
the Plaintiff bzought another Ad ion upon the lame Bond 


J Dass And that the Defendant had thereto pleaded, Non 


eſt factum: And that the Jury found, it was not his Died: The 


Entry upon the verdict there was, That the Defendant ſhould 
recover damages againſt the Plaintiff. Et quod eat inde ſine die, 


& c. But no Judgement Quod querens nihil capiat per Breve; 


So there was not any Judgement as to Bar him in another 


ſuit: Therefkoze the Court held, that the plea was inſufficient. 
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John Baſpoole verſ. William Freeman, Trin. 8 Jac: rot. 1222. in B. R. 
Et Paſch. 7 Jac. rot. 24 6. in C. B. Quod vide in Cok. lib. S8. fol. 97. 


Ebt upon an Obligation of 25 1. dated 6 April 6 Jac. Condi- 
tioned to perfoꝛm the award of Francis Theobald, of all cau- 
ſes and controverſies betwixt them; So as the award 
be made under his hand, and ſealed befoze the Feaſt of 

Saint Bartholomew following: The Defendant pleaded, nul- 
lum fecit arbitrium: The Plaintiff ſhews that after the Bond, and 
befoze the ſaid Feaſt, (viz.) 25 June 5 Jac. The Arbitratoz ac- 
tepted ſuper ſe onus arbitrii de & ſuper præmiſſa apud Lond. in paro- 
chia & Ward, &c. & per quoddam ſuum ſcriptum arbitrii factum & 
deliberatum utrique partium, under his hand and ſeal, ordinavit, &c. 
prout in the pꝛinted beok : The Erroꝛ alligned was, in the matter 
in Law; But the Court without argument adjudged, That 
the award was god, koz the reaſon ſhewn in the printed book, 
and would not hear any further argument tonterning it; But 
then two other exceptions were taken: Whereof one exception 
was taken in the Common Bench; Firſt, foz that it is pleaded, 
That the 25 June 6 Jac. the Arbitratoz taking ſuper ſe onus arbi- 
trũ per ſcriptum ſuum, under his hand and ſeal, dated the ſame 
day, oꝛdered and awarded, at. But he doth not ſhew upon what 
day and at what place the award was delivered to the par- 
ties; Foz that is ilſuable, and if it were not delivered unto 
them befoze the day, it is void: But all the Court held, that 
it is god enough 3 Foz when it is alledged, that ſuch a day, 
pear and plate, Per ſcriptum ſuum factum & deliberatum tg 
the parties be awarded, #c. it is to be intended to be made 


and delivered allo at the lame day, and is as god as if it had 


bien laid, ad tunc & ibid. factum & deliberatum. A ſetond extepti- 
on was taken, betauſe the Arbitrement was foz ſuch a Debt 
then in controverfie, which is at the time of the Arbitrement 
made, which was after the ſubmiſſion 3 And it is not ſhewn 
in the Arbitrement , noz pleaded to be in controverſie at the 
time ofthe ſubmiſſion 3 And then the Arbitrement is not god: 
Sed non allocatur; Fo2 it ſhall be intended to be in controverſie, 
as well at the time of the ſubmiſſion as at the time of the Arbi⸗ 
trement made, unleſs the contrary be ſhewn : Wherefoze foz the 
matter 
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matter in Law, notwithſtanding theſe exceptions, the Judgement 


was affirmed, Vid. 20 Hen. 6. 18. 19 Hen, 6. the 6 and 36. 


7 Hen. 6. 40. 22 Hen. 6. 39. 39 Hen. 6. 4 Hen. 6. 17. 12 Hen. 
7. 14, 15. 8 Ed. 4. 1. Long. 5. Ed. 4, 108. 


Villiers Sheriff of the County of Leiceſter verſus Haſtings, 
Hill. 7 Jac. rot. 276. 


Ebt upon an Obligation of 100 l. The condition was, Ik 

George Row appeared in the Common Bench, a die Paſch. 
in quindecem diebus ad reſpondendum Thom Allen in placito debiti 
quod tunc, &c. The Defendant demands oyer of the Obliga⸗ 
tion and condition, which being entred in hæc verba, he 
pleaded the Statute of 23 Hen. 6. And that upon a Capi- 
as out of the Common Bench to take the ſaid George Row 
ad reſpondendum Thome Allen, in placito debiti of 3 20 l. By 
vertue of the laid Writ, the (aid George Row was arreſted 
and t1mpziſoned, untill he entred into the laid Bond; So it 
was not made accozding to the Statute, and therefore void: 
And it was thereupon demurred, and moved, that this Bond 
is not warranted by the Statute 3 Firſt, berauſe it is not 
mentioned, that he ſhould appear ad reſpondendum in placito 
debiti, no is it attoꝛding to the Writ , ad reddendum ei 320 l. 
Foz in debito generally is uncertain, becauſe it map be in 
an annuity oz rationabili bonorum, oz, at. Alſo the ſumm ought 
to be thewn accozding to the TUrit, that the party may have 
conuſance- to what purpoſe he is to anſwer 3 Sed non allocatur: 
Foz the Statute is intended only to repzeſs extoztions and 
frauds in Sheriffs, and doth not pzeſcribe any ric fozm 
of the Bond, but it ought to be made unto him only by 
the name of his Dffice, and dught to expzeſs the day and 
plate of his appearance And thele circumliances being ob⸗ 
ſerved, although it be variant in other circumſtances, it is 
not material; But being fo2 the Sheriffs pꝛofit, in oppzefſi- 
on of the people, the Bond it ſelf is made void by the ſaid Sta- 
tute. Vid, 3 Mar. Dy, 119. 23 Eliz. Dyer 364. A ſecondexception, 
Becauſe the Obligation is koꝛ 100 l. being foꝛ an appearance 
only; Whereas it hath bien adjudged, That an Obligation of 
40 l. foꝛ an appearance is ſuffictent,and ſhall excuſe him an Act- 
on upon the Caſe, foꝛ ſuffering one to eſcape, being befoze taken 
upon a mean Pꝛoceſs: And therefoze the taking of a greater Bond 
is extoꝛtious, and boid within the Statute 3 Foꝛ ik he ſhould have 
Cuch liberty he may take Bond of 1000 l. and ſooppeeſs the peo- 
ple: Sed non allocatur 3 Foz the Statute doth not reſtrain him to 
any ſumm 92 any ſureties 3 Foz he map take one, oꝛ two, oz moze 
ſureties accozding to his diſcretionzand when it is only fo the ap⸗ 
pearance af the party, he may take what lumme he pleaſe to 
foxce the party to appear: {nd although it hath ben adjudged, 


That 
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Somerſall verſw Thomas Barneby, Trin. 
9 Jac. rot. 32:36 


Sſumpfit : Whereas Communitation was betwixt the 

J Plaintif and Defendant, foz and concerning credit to be 
obtained and given foꝛ Charles Fox 3 That the Defendant in ton- 
ſideration of the pzemiſes, and in conſideration, that the Plain- 
tiff would be obliged foꝛ the ſaid Charles, in ſuch ſummes of mo⸗ 
ney, and to ſuch perſons, as the laid Charles ſhould defire of the 
Plaintiff ; Alſumed, that he would diſcharge and ſabe harmleſs 
the Plaintitf, of and concerning all ſuch ſlummes of monep, and all 
fuch debts as he ſhould become hound to any perſqn, as Sure⸗ 
ty foz his ſaid ſon; And alledgeth in facto, that he at the requeſt 
of his Son, 14 Novewb. Jac. at ſuth a place became 1 ,as 
Surety foz the laid Charles foz his debt, to one Robert Clark in 
240 I, With condition koꝛ the delibery of 20 foders of Lead, 


upon 
the 20 day of May following; The which 20 foders of Lead noz 
any part thereof the ſaid Charles did not deliver 3 Mhereupon 
the Bond was fozfefted, and he compelled to pay the ſaid 2491; 
fo2 the debt of the ſaid Charles, to the laid Robert Clark. 
The Defendant pleaded Non afſumpfir, and found again 
him, to his Damages of 250 l. And now moved in Arre 
of Judgement; Firſt, becauſe it is alledged, that he was 
obliged at the requeſt of the ſaid-Son, and doth not ſhew 
the day noz place where the Son requeſted ; Sed non allocz- 
tur; Fo2 it is intended, and ſhall be referred to the day and 
place that he was bound. Secondly, it is alledged, that 
he was obliged with a tondition to deliver 26 foders of 
Lead, ſo he is not obliged fo: any debt of the Son, but 
foz a Collateral matter, which is not within that pꝛo⸗ 


miſe, no moze than if he had bien obliged to aſſure Lands 


of his Fathers: Sed non allocatur; Foz this Bond to de⸗ 
liber a Commodity of Lead is as well a debt, as if he 
bad bien obliged to deliver money. Thirdly, it is alledg- 
ed, That he entred into a Bond with the Son fo deliver 
Lead, but it is not expreCed to whom the Lead ſhould be 
delivered; Sed non allocatur; Foz it ſhall be intended ta be 
to him to whom the bond was made, Fourthly, becauſe 
it is not alledged, That he gave notice unto the Deten- 
dant of that Bond, no2 requeſted him to (ave him harm⸗ 
leſs from it; And the Defendant is à fixanger thereto, 
and doth not know in what Bonds the Plaintiff is oblt- 
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ged with his laid Son; And being a kuture thing to be 
entred into by the Plaintiff, the Defendant, being a Granger, 
oughr to have notice thereof from him: But ik it had bien, 
to fave him harmleſs from Bonds fozmerly entred into, it 
had bien otherwile; Foz there by intendment, the Defendant 
had aſwell Conuſance of them, as the Plaintitt: Sed non 
allocatur; Foz the Court laid, it was all one, and that he 
at his peril ought to take notice thereof, Fifthly, becauſe it 
is not alledged, that he was compelled to pay 240 l. per de- 
bitam legis formam, no2 both ſhew how: Sed non allocatur ; 


Foz it is not material to be ſhewn: Wherefoze it was ad- 
judged foz the Plaintiff, i 
2 +3  'Tampion verſw Newlon and Bridget 

Ede FE e his Wife. | 

. ; ;Sſumpſits. Upon a pꝛomile of the Feme, dum ſola fuit; 


bon is idle, 
es: And of 


1 39; Burton verſas Eyre. 
E Rror of a Judgement in the Common Bench, in an Action 
Tupon the Caſe against the laid Burton, being Sheriff 
of the Countn of Lancaſter, foz ſuffering one Mark Wood- 
xoffe to eſcape dut of Execution 3 And ſhews how he had 
bzought a Writ of Debt of 100 l. in the Common Bench, 
againſt the ſaid Mark, and recovered there againſt him; 
And after a Capias ad ſatisfaciendum, and a Non eſt inventus 
thereupon returned, and a teſtatum that he concealed him- 
ſelf: in the County of Lancaſter, a Writ was awarded to the 
Chancelloz of the County Palatine of Lancaſter, That he 
 Hould Command the Sheriff to tatze the ſaid Mark, ad ſa- 
tis faciendum, &c. Ita quod the {aid Chancelloz ſhould have 
him, &c. And that the  Chancelloz commanded the She- 
riff, That he ſhould take the ſaid Mark, Ita quod the She- 
riff ſhould have him, Coram Juſticiar. &c. And that the 
Defendant being Sheriff. did thereupon arreſt. him, and 
had him in Execution, and at Derby permitted him to go 
| at 
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at large, gt. per quod actio, &c. The Defendant plead: 
ed Not Guilty, and found againſt him, and Judgement ac- 
codingly 3 And thereupon Erroz now bzought , and afſign- 
ed; Firſt, that an Action upon the Caſe lies not fox this 
eſcape , but he ought to have bzought Debt: Sed non allocatur 3 
Foz it is at bis election to bzing either one oz the other. 
Secondly ; that the Writ directed by the Chancelloz to the 
Sheriff ,. was not warranted by the Mrit direced untg 
bim, koz it varies from the command; Foz it ought: ro 
have bien , That the Sheriff ſhould have the body 'befoze 
the Chanrelſoz , Ita quod he ſhould habe him befoze the Ju- 
ſtices, ät. And the Warrant is, That the Sheriff him⸗ 
ſelf ould have him befoze the Juſtices, &c, Mhich ought 
not to bez Foz he is not any officer to the Court ok Com- 
mon Bench: Sed non allocarur 3 Fo although there be Etro 
in the Pzoceſs , the Sheriff cannot take advantage thereof + 
But having ſuffered him to eſcape, he is relponſüble to the 
party. Thirdly , berauſe the Declaration. was in Retiting 
the Writ 3 That whereas be hath brought a Writ of Debt 
againſt Mark Woodroffſe , and recovered , &c. And thews all 


the matter of the eſcape, at. And then it is as the uſuat 


courſe in the Common Bench is, unde queritur quod cum, 
he brought a Writ of Debt againſt the ſaid , Mark Woodroffe , 


c. and he doth not ſay , the foreſaid Mark, &c. Sg it 


map be a ranger, and therefoze it is not god; And of that 
opinion was Williams: But afterwards, upon conference 
with the Pꝛothonotaries, and view of divers Peefidents, in 
the book ok Entries , in the title, ARions/upon the Caſe , 
(That it is the Common' courſe in Action upon the Caſe; 
after Recitall of the Writ, in the unde queritur to begin de no- 
vo, and not to ſay, prædict. &c. ) All the Court held that both 


courſes are well enough: Wherefoze the. firſt Judgement was 


affirmed. 


William Bird Senior, & William Bird 
Junior verſus Orms. 


Rror of a Judgement in Treſpaſs in the Common Bench; 

Betaule they appeared by Attoꝛney, whereas William 
Bird junior was an Infant, and ought to appear by his Gar- 
dian: And upon this Erroz aſſigned, it was Demurred; Be⸗ 
cauſe it was alledged, that although it were cauſe to reverſe a 
Judgement againſf an Infant, pet it was good enough againſt 
him of full age, and he ſhould not take any advantage of 
the nonage of his companion. But it was mobed on the be⸗ 
balf of the Plaintiffs in the Tarit of Erroz, That the 
Judgement being entire koz Damages againſt both, it ſhall 


not be reverſed fo2 one only , but fo2 both 3 And therefoze 
Pp was 
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was vouched , That in an Ejectione firmz in Cheſter , this 
very Term, Erroz was bought by two, foz the nonage of 
one, and the Rule given foz the reverſall thereof : But the 
Court ſaid, they did not remember any ſuch rule given, and that 


they would well adviſe thereof, 20 Ed. 4.7. 28 H. 6. 9. 19. Aff. 8. 


Browne verſus Jerves, Trin. 8. Jac. rot. 1880, 


Reſpaſs 3 Upon ſpecial Uerdict the Caſe was luch: Wil. 
liam Browne being leiled in Fe of Lands in Reculver , 
Edington and Ham, holden in Socage , habing Illue a Son 
John Browne, and two Daughters, and baving a bzother Ro- 
ger Browne, whohad Iſſue thꝛie Sons, viz: Henry, Mathew 


and William, Debileth all his Lands to John his Son, and his 


Heirs 3 And ik he died without Illue, he deviſeth his Lands in 
R. to Mathew his Nephew in Fee; Item, 1 deviſe my Lands in 
H. to Henry my Nephew in Fee: And whether that were a god 
Deviſe to Henry B. by way of remainder after the death of 
John without Jfſue, 02 an immediate Deviſe to Henry, anda 
countermand of the Deviſe to John quoad thoſe Lands, was 
the queſtion 3 Foz Jobo Deviſed thoſe Lands , and died with- 
out Jfſue , And between the Deviſee and Henry was the queſti⸗ 
on: And it was reſolved, that it was a limitation by way of 
remainder to Henry, and to tountermand; Foz the woꝛds, 
Item, I deviſe, &c. ſhall be confirued, That if John died 
without Jfſue , then the Land ſhould remain as the Deviſe 
was made to Matbew And the firſt limitation to John is, as to 
dim and his Þeirs of his Body, and no Fer; and co all the 
clauſes of the Mill and together: Wherefoze it was adjudg⸗ 
ed accozdingly. 


Els verſus Clark, Tria. 9 Jac. rot. 295. 


Ebt upon an Obligation; And declares, quod conceſſit ſe te- 
neri in quinquaginta libris. The Defendant demands oyer of the 
Bond, which was entred in hæc verba ; Noverint, &c. Teneri, &c. 
in quinquageſſimis libris; and foz this variante he Demurred in 
Law: Foz it was objected, that the words in a Bond have à 
conſtruction that he obliged himſelf in fiftieth pounds, and not 
fifty pounds: Sed non allocatur 3 Foz quinquageſſimus & quin- 
quaginta in a Bond, ſhall be conſtrued to be all of one ſenſe, and 
the intent of the parties was lo: Wherefoze it was adjudged foz 
the Plaintiff, : 


Warley 


— 


JACOBI Regis in Banco Regis, 


nnn. 8 
„111% — VI ———ů— ꝓꝙꝓÜ—w2Bu— — ee — . ¶ ———ñ— — —äà4 —U— 2 * 
8 


— — . ys — -- > — — — 3 ¶—ë oo eo 


— „% q—[A—)éb 
— — — 


Warley verſus Purley. 


Ikbt upon a Leaſe foꝛ pears, mady by William Warley, and 

Counts, that afterwards, viz. the 11. of July, 7 Jac. Wil- 
liam Warley by Jndenture bargained and ſold that Land to 
him in Fe, Quz Indentura poſtea infra ſex menſes, viz. 7 Novem- 
bris 7 Jac. fuit debito modo irrotulata juxta fofmam Statuti. The 
Defendant pleaded Non deber , and found againſt bim: And it 
was now moved in arreſt of Judgement, that the Declaration 
was not god, becauſe it was not ſhewn in what Court it was 
inrolled: And fo2 that cauſe the whole Court held it to be ill; 
Foz it ought to appear, that the Court ma know whether it be 
pulp inrolled 3 as alſo, that the party againſt whom it is plead- 
ed, might have connuſance in what place to ſearch foꝛ it; other⸗ 
wiſe the ſearch will be infinite: And to (ay that it is juxta for- 


mam ſtatuti; will not help it: Wherefoze it was adjudged fo? 


the Defendant; 
Foxhall and Sands werſus Corderoy, Trio, 9 Jac. rot. 378. 


Ebt foz 911. 12 8. 8d. upon a Bill obligatozy, dated r May 
8 Jac. ſolvend. 1 November following: The Defendant de⸗ 
mands oyer of the Bill, which is entred in hæc verba; Be it known, 
chat I William Corderoy do acknowledge my ſelf to owe and to be 
indebted to John Foxhall and William Sands in the ſumm of 91 1. 
12 8. 8 d. to be paid the firft of November following: For which 
payment to be made, I bind my felf to John Foxhall in 100 l. Da- 
red, &c. And it was thereupon demurred: And whether Fox- 
hall ought to bzing the Acton foz2 the 1c0 l. 02 both of them fox 
the 911. 125,8 d. was the queſtion 3 Et adjournatur. 


Purfrey verſus Gryme, Hill. 8 Jac. ror. 373. | | 


——"Reſpaſs : Foz that the Defendant, four Aſhes of the Plain» 

tiffs, apud Shaldeſdon, in a plate called Cavecloſe , cut 
down, took and carried away: The Defendant ſaith, quod actio 
non, betauſe long time befoze the Plaintiff had any thing to 
do, at. in the place where, at. one Jobn Purifie was ſeiſed in F 
of the Cloſe in which, ac. And 3 April, 21 Eliz. by Indenture of 
the lame date, demiled to Jerome Corbet and others the laid 
Cloſe inter alia, excepting the wed and underwod thereupon 
growing, Habendum foz the life of one Anne Purifie : And further 
covenanted with them, quod licicum foret foz the ſaid Leſſies 
and their Aſſigns, to take upon the P2emiſſes neceſſary Feribote 
and Þouſebote, #c. to be expended upon the Pzemiſſes ; oꝛ foz 
reparation of the Pꝛemilles: That the laid John Purifie died, 


and the laid Anne ſurviving him, tok to husband one John Hare- 
PP 2 court 5 
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court; That the laid Jerome Corbet, and the other Leſſis, aſ- 
ſigned over their Eſtate to the laid Anne 3 That the Defendant 
as their ſervant, took the laid four Alhes foꝛ neceſary Cartbote, 
Ploughbote, and bote, to be expended upon the Pꝛemiſſes; 
andavers the life of the laid Anne: And it was thereupon de⸗ 
murred, Fir}, Becauſe he juſtifies by fozce of a Covenant in an 
Indenture, and doth not ſhew the Indenture; it being a thing 
which cannot be granted without Died. But it was thereunto 
anſwered by Yelvercon foz the Defendant, that in regard the 
Defendant doth not claim title thereto, but only as a ſervant, 
noꝛ any intereſt therein; and it doth not appear that the Plain⸗ 
titt hath any title to thoſe Tries oꝛ Land, by any matter ſhewn 
in the pleading 3 therefoze the Plea is god againſt him, with⸗ 
out ſhewing the Dird of Cobenant, But all the Court held the 
Plea to be ill; Foz the ſervant juſtifying under the intereſt of 


bis Maſter , and medling with the Title, ought to ſhew the 
Died; Fo? it is the ſubſtante of the Title, and without ſhewing 


it, he cannot juſtifie 3 and it is folly to jultifie under one, who 
either could not, 02 would not ſhew the Died: And the not 
thewing thereof ts matter of ſubſſance , and not of fozin only. 
Vid, H. 6. 42. 14 H. 8. 4.21 Ed. 4. 50. Setondly, It was ma- 
ved, that this Covenant being without the wozd Grant, is not 
ſugictent to juſtifte the taking, but it is cauſe of Aaion if it be 
denied. But the Court ſeemed to incline, that it was well 
enough, being by the lame Derd of Leaſe, if it had been well 
pleaded. Thirdly, At was moved that the plea was not god, 
becauſe it was notlhewn , that the Maſter expended them fo2 
thoſe purpoſes 3 And of that opinion was the whole Court. Vid. 
21 H. 6. 46. 12 Ed; 4.8. But foz the fir} cauſe principally the 
Plea was holden to be ill, and adjudged foz the Plaintiff, 


Lilburne verſus Heron. 


Rror 3 To reverſe a Judgement in brief de droit, of Lands in 

Thickley 3 The Writ is, Quia Dominus remiſit nobis curiam 
ſuam, The Defendant appeared, and imparled, and after di⸗ 
vers days of imparlante, the Tenant made default ; and there- 
upon Judgement final was given in Durham: And now Erroꝛ 
bzought and aligned, Firſt, Becauſe, the TUrit ſuppoſeth, Qiod 
Dominus nobis remiſit Curiam ſuam 3 whereas a Writ of right 
ought to be returnable, Coram Juſticiar.. de Communi Banco; 
and not Coram Juſticiar. itinerant. in Durham : Sed non alloca- 
tur; Foz it is the uſual courſe foz all Writs of Right in 
Durham to have that clauſe, and yet to habe the Trit retur⸗ 
nable befoze the Judges there by Commiſſion : No recovery can 
be in the Common Bench, of Lands in Durham, ꝙ H. 7.12, 1 Ed. 4. 10. 
Secondly, In this, that Judgement finall was given upon a de⸗ 
fault after imparlance 3 where it ought to have bern only a Pe- 
dit 
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tit Cape, as it is, where a Tenant makes a default after Ilue 


joyned 3 Fo2 no Judgement final ſhall be thereupon after Jſue 
joyned and tried. But it was thereto anſwered, True it is, that 
aftet Plea pleaded, and Jflue joyned, oz Demurrer, and day 
given oder, if the Defendant makes default, no Judgement final 
thall be given, but the Petit Cape ſhall be awarded; but a de- 
fault after imparlance, and befoze a Plea pleaded, is quaſi a 
departure in deſpight of the Court: And therefoze Judgement 
final ſhall there be giben. Vid. Co. 5. fol. 85. Penrins Caſe, 26 H. 
8. 8. 28 H. 8.Dy. 24. 12 Ed. 2. Judgement 234. 19 Ed, 2. ibid. 238. 
39 H. 6. 16. 12 Ed. 4. 21. 12 H. 7. 10. 13 H. 4. Judgement 245. 
33 Ed. 3. ibid. 262. in what caſes a Petit Cape ſhall be only 
awarded; in what caſes a Seiſin of the Lands ſhall be only 
awarded, which is but a common Judgement; and where Judge⸗ 
ment ſhall be, that the Demandant ſhall hold it in perpetuum; 
which is a final Judgement. Note, to this point the Court did 
not give any reſolution, but ſeemed to incline, tbat a Judgement 
final ſhould not be given, unleſs upon a departure in deſpight of the 
Court; which is upon a default the ſame Term after imparlance: 
But where day is given to another Term, or to another time certain, 
and then the Tenant makes default, it ſhall be otherwiſe. But there- 
to the Court gave no reſolution : But for the other matter, which 
was not aſſigned for Error, wiz, for that the Writ bore Teſte 20 Febr. 
6 Jac. and the Declaration of the Eſpleeſe was alledged in the time 
of Queen Elizabeth, of the Seiſin of the Demandant himſelf, and 
by the Statute of 32 H. 8. of limitations, a Writ of Right of his own 
Sciſin cannot be but within thirty years before the Writ brought: 
And this Seiſin may be before that time; therefore the Writ is ill: 
And for that cauſe the Judgement thereupon given is erroneous : 
Wherefore for this cauſe chiefly the Judgement was reverſed; 


Legate verſus Pinchion, and others. 


Rror in the Exchequer Chamber, of a Judgement in the Kings 
E Benth: The Cafe was 3 Sir Edward Pinchion and Sir Ki- 
chard Weſton, Exetutoꝛs of Roſe Pinchion, bzought Action upon 
the Caſe againſt John Legate Exetutoz of William Legate, of a 
pꝛomile of the Teltatoz 3 Foz that the Teſtatoꝛ of the Plaintiffs 
Anno 34 Eliz. was indebted 200 1. Jn conſideration whereof, the 
Defendants Teſtatoꝛ aſſumed to pay it upon requeſt; And that 
neither the Teſtatoꝛ in his life, noꝛ the Executoz after his death, 
licet ſæpius requiſiti had paid; Whereupon, at. The Defendant 
pleaded Non afſumpfic, and found againſt him, and Damages 
allefſed to 260 1. And thereupon the Plaintiff had Judgement, 
and Erroꝛ afſigned, Firſt, That this Action lies not againſt an 
Executoz 5 Foz he is not chargeable upon a pꝛomiſe of his Te- 
{tatozs. Secondly, That the Averment in the Declaration, 


that he had 4/s to pay all Debts 3 and not averring that he had 
| | Aſſets 
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Aſſets to pay Legacies, and ſufficient to ſatisfie and diſcharge 
that pꝛomile, is not god 3 Foz ſo is the Caſe between Norwooe 
and Read. And this being opened beioze Coke Chief Juſtice of 
the Common Bench, Warburton and Foſter Juſtices of the ſame 
Court, Taofield, Snigg, Altbam and Bromley, Barons of the 
Exchequer, without hearing any argument, they reſolved to af: 
firm the Judgement; Foz this Debt riſing upon a Loan and 
pꝛomile of the Teſtatoz to pay 3 which being a pꝛomiſe foz the 
payment of a mier Debt, and not to do any collateral ad; and 
the Teſtatoꝛ himſelf by reaſon of this pꝛomiſe, could not have 
gaged his Law; Theretfoze the Executoz is chargeable in this 
Action. And although there be not any averment, that he had 
Aſſets to pay Debts, it is not material, foz that ſhould come on 
the Defendants part to ſhew; Foz ik he had not eit, having 
pleaded Non aſſumpſit, he hath lofi by that advantage: Where- 
foze the Judgement was affirmed 3 and Coke willed the Stu- 
dents to obſerve, that this 1s now adjudged by all the Judges 
and Barons of all the Courts. 


Cleydon verſus Taylor, in the Exchequer Chamber. 


Rror ofa Judgement in the Kings Bench; Fo2 that the Will 

in an Action upon Trover, was of 400 buthels of Pippins 3 
The Declaration was fozty buſhels: And Judgment being given 
upon Nizil dicit, the Writ of Enquiry of Damages retites the 
Trover and Converſion of 400 buſhels: And thereupon Dama- 
ges found to 40 1. and Judgement accozdingly 3 And Errozs aſ- 
figned, becauſe the Writ of Enquiry of Damages varied from 
the Declaration upon the Reco2d3 there being moze in the Writ 
than in the Kecozd upon which the Judgement was entred. The 
Defendant hereupan alledged diminution, and pꝛocured the Bill 
upon the File to be certified; and then pleaded, In nullo eſt erra- 
tum: And all the Juſtices and Barons held, that it is Erroꝛ; 
Foz the Kill doth not warrant the Declaration: And the Judge- 
ment ought to be warranted by the Declaration on the Recozd 3 
and if it be variant from it, is Erroz. And they ſaid, that it 
could not be amended 3 Fo2 it is the Recozd, to which the party 
was to plead: Therefoze rule was given fo2 reverſal of the 
Judgement; but afterward ſtayed upon a ſurmiſe that the Re- 
cozd it ſelf was miſcertified, 


Anthony Fleyres Caſe in the Court of Wards. 


Nthony Fleyre and Anne his wife being ſeiſed in Ft of the 
Dannoz of D. in right of Anne, holden of the King by 
Rnights-ſervice in capite, in 36 Eliz, levied a Fine, with a Re- 
mainder to them; and to the Þeirs of the body of Anthony, Re- 


mainder to the right Þeirs of Anthony: Afterwards 2 Jac, they 


lebied 
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levied a fine of that Mannoꝛ, ſ#r Connſance de aroyt come eto, & c. 
to the uſe of themſelves fo2 their lives, remainder to Anthony 
their firſt ſon in tail, remainder to other of their ſons, remain⸗ 
der to the right Þeirs of Anthony: Afterward Anthony the Fa- 
ther died, Anne the Feme ſurvived, Anthony the Son being 
within age 3 And whether he ſhould be in Ward foz his land oz 
body, was the queſtion: And reſolved by the two Chief Juſtices 
and Chief Baron, That he ſhould not, becauſe the Eſtate limi⸗ 
ted to the Feme is her ancient Eflate, which the had by the irt 
tine, which was extracted out of her own inheritance: Where- 
foze during ber life, there is not any Mardſhip faz the third 
part of the land oz body ; Foz the Baron was not ſole ſeiſed at the 
time of the ſecond conveyance made; So out of the intent of 
the Statute and woꝛds of 34 H. 8. 4 
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Tobn Royley was endicte of the murder ok one William 
| Derman5 And upon his trial, a ſpetial -erdic was found 
beſdze Juſtice Daniel, wy was removed hither by Cer⸗ 
tiorari: Whereupon the Cate was found to be ſuch; That 
William Royley, ſon of the ſaid John Royley, fighting with the 
ſaid John Derman in the field, and the laid John Derman beat- 
ing him lo as his noſe bled, he thereupon went to his father, tel- 


ling and complaining unto him of that Battery: Mhereupon 


be inſtantly went into the field, and finding him, called him vil- 
lain, and other oppꝛobꝛious terms, and ſtruck him with a little 
cudgel, ok which stroke he afterward died. And whether that 
were murder, 02 only man-llaughter, they doubted, and pꝛayed 
the diltretion, t. And all the Court reſolved,that it was but man⸗ 
laughter 3 Foz he going upon the complaint of his Son, not ha- 
ving any malice befoze, and in that anger beating him, of which 
Groke he dyed, the Law ſhall adjudge it to be upon that ſudden 
occaſion, and ſtirring ok blood being allo pꝛoboked at the ſight of 
bis ſons blod, that he made that afſault3 And will not pꝛelume 
it to be upon any foꝛmer malice, unleſs it be found. And although 
the diſtance of the place where his ſon complained was a mile, 
it is not material, being all upon one pafſion, So if one hear 
that his Bꝛother, oꝛ Couſin, oꝛ Servant is fighting upon a ſud- 
den occaſion, and he goes to the place where they are fighting. 
(although a mile oz moze diſtant) and finding the adverſary, 
tights with him and kills him, it is not murder, but man- 
laughter: Wherefoze it was adjudged, that it was not mur- 
der; And being befoze the general Pardon, was diſchargey 
thereby. ; 
b : : ZBsccon verſas Gyrling. - 
Reſpaſs : Upon demurrer it was reſolved, Where Leſſ& 
fo life makes a Leaſe foꝛ years; excepting the wod, under- 
weod, and trees growing upon the Land, that it is a god ex⸗ 
ception, although he bath not any interef in them, but as Lel⸗ 
ſir 3 becauſe he remains always Tenant, and is chargeable in 
Waſte : Wherefoze,to pꝛebent it, he may make the erception:But 
if Leſſt foꝛ years aſſigns over his term with {uch an exception, 
it is a void exception. 
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| Lu 5%. 24] dc ed 14 ISI 
Rror of a Judgement in the; Kings Beneh, in Treſpaſs : 

L. Che Erro afſigned was; Betaule the Plaintiff in his De- 
claration Counts to his damage of 40 l. And the Jury find Da⸗ 
mages to ac l. and foꝛ Coſts 20's. which was intrealed by the 

Court to 51. mozez So the Damages and Coſts afſefſedby the 

Jury, are moze than the Plaintiff Counts; which ought not to 
be, as 13 H. 7, 16. is: But they all reſolved, that it was not 
any Erroz, fox it might depend lo long in ſuit, oz otherwile, 
that there might be great reaſon the Plaintick ſhould recover 
moze foꝛ Coſts and Damages than the firſt tounted: But foꝛ Da- 
mages only, they map not extend moze than what the Plaintiff 
himſelf had declared; Anddenied the Bok afozeſaid to be Law; 
Wherefoze the Judgement was affirmed. 


Barwicke and Turner verſ#s Gybſon, in the Exchequer 
2% Chamber. 


Ovenant : Foz that the Defendant covenanted by Jndenture 
with them; Whereas the King had granted the Office of 
Aulnageo of all D2apery to the Duke of Lenox, (who had made 
the Plaintiffs his Deputies foꝛ ſeben years thꝛough all places 
within the County of Eilex , befides Colcheſter ; That the De- 
fendant covenanted with them; Whereas the ſaid Duke had 
made a Deputation of that Office in Colcheſter fox two pears, 
to one Everden, That at the end of the two years he would pꝛo⸗ 
cure unto them a Deputation fo2 ſeven years, in the lame man⸗ 
ner as Evarden had it; Proviſo, That they upon the making 
thereof, ſhould give ſecurity foꝛ the payment of x<co I. per annum 
Bent foz it, and perfozmance of Covenants: And they alledged 
in facto, that they were always ready to gibe ſecurity foz the 
Rent, and that the Defendant had not pꝛotured the Deputation; 
Whereupon the Defendant demurred: And after Argument the 
Declaration was adjudged good: And upon a Writ of Enquiry 
of Damages, Damages afſefled to 300 I. and Judgement giben 
accozdingly 3 and thereupon Writ of Error bzought in the Ex- 
chequer Ebamber. The firſt Errozalligned was, Becauſe thep 
do not alledge perfozmance of the pꝛomile, but only a readt- 
neſsto have given ſecurity: Sed non allocatur; Fozthepnid not 
give ſecurity untill Deputation made; and the non-perfozmance 
of the pꝛomile ought to come on the other part. Secondly, Be⸗ 
cauſe it is not ſhewn , that they required a Deputation to be 
made, and the quality how the other was made; noz in facto, 
that there was any Deputation made to Everden: Sed non allo- 
catur 3 Fo2 the Covenants mention that there was a Deputati⸗ 


on; and he is eſtopped to ſay the contrary, and at his peril ought 
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to pꝛoture ſuch a one to the Plaintiffs as the other was; and it 
lies not in their notice how, and in what manner the other was; 
And that the Defendant ought to pꝛoture it immediately after 
two: pears expired, that the Plaintiffs might not loſe the pꝛo⸗ 


fits thereof after they were due. Thirdly; Becauſe they ſhew⸗ 


ed not the bzeach; accozding to the uſual foem, Et fic non tenuit 
conyentionem in hoc, &c. Sed non allocatur, Foz there being a 
beach thereof ſufficiently alledged, they need not make a repe- 
tition à And when the ſubſtance is alledged, the purſuing of the 
* is not material: Wherefoze the Judgement was 
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Browning verſus Fuller. 


LAS Rror of a Judgement in the Common Bench: 
NW FaroN& The Erro: atligned z Foz that in Aſſumpfit 
| ISP CH) brought as Trecutoz, although he ſhews him⸗ 
elk to be Executo? to him to whom the pꝛomile 

Y was made, pet he ſaithnot, Teſtamentum hic in 
l cucia prolatum. The Defendant pleaded Non 
SDS aſlumpfit, and found againft him, and Judge⸗ 
ment accozdingly: And this being aſſigned ko: Erroz, was 
held to be matter of ſubſtance , and not of fozm only; And was 


5 Ss 


therefoze reverſed, 


"I 


Rice verſus Harveſton. 


Jectione firmz : The Plaintiff declares of a Leaſe made by 

Þ Jobs Bull: The Defendant pleads, that the Land is Copp⸗ 
hold Land, parcel of the Mannoz of S. ac. whereof the Kink 
was and is leiled, who by his Steward ſuch a dap granted 
the lame unto him in fee, to hold at will accozding to thecuſtom 
of the Mannoꝛ: By vertue whereof he was admitted, entred, 
and was ſeiſed 3 and lo juſtifies. The Plaintiff replies, that 
long befoze the King had any thing in the Pannoz, Quien Eli- 
zabeth was ſeiſed thereof in Fi, in Right of the Crown; who 
by her Steward, at ſuch a Court, granted the Land in queſtfon 
by Copy to him in Fe, to hold at will accozding tothe cuſtom of 
the Mannoz, who was admitted and entred, Upon this Repli⸗ 
cation the Defendant demurred, ſuppoſing that the Plaintif 
ought to have traverſed the Sꝛant alledged by him in his Bar. 
But the Court held it to be a god Replication 3 Foz the Plain- 
tiff hath confeſſed 3 and avoided the Defendants Title by a foz- 
mer Copy granted by Muien Elizabeth; and ſo needed not totra- 
verſe the Gzant to the Defendant. Vid. Coke 6. Hilliers Caſe. 
Q q 2 Smith 


(1) 


(2) 
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Smith ver ſus Flynt, 


(3) Ction foꝛ wozds ; Thou haſt hatboured and received thy Son 
Aizo thy houſe, knowing before that he was a Seminary Prieſt, 
The Court held the woꝛds to be ſcandalous and acttonable 3 Be⸗ 
cauſe that offence 1s made felony by the Statute of 27 Eliz. cap, 

2. And Judgement was given foz the Plaintiftf. 


Tynan verſes Bridges, Trin. 8 Jac, rot. 1222. 


(4) Ebt upon an Obligation, conditioned foꝛ perfozming of an 
Daward made by Arbitratozs by them choſen; Who upon 
the 24 of March awarded, That the Defendant ſhould pay to the 
Plaintiff at Mich. next following 20 l. Foꝛ not payment where- 
of, the Action was bzought. The Defendant pleaded the Plain⸗ 

tiffs releaſe of all Actions and Demands made unto him the 

tenth of April: The ſole queſtion was, whether by this releaſe 
thus made, the payment of the 20 l. by the Defendant to the 

Plaintiff awarded as afozeſaid, be abſolutely gone and releaſed. 

And the whole Court conceived, that the releaſe was not any 
Bar to the Plaintiffs Action : And a difference taken by Juſtice 
Williams; where an Obligation is entred foꝛ payment of money 
at a day to tome; It is there a debt and duty peeſently, and may 
be diſcharged by ſuch a releaſe befoze the day of payment: But 
it is not lo in Cale of an Annuity, Rent, o2 in an Action of Debt 
foz nonperfozmance of an award made fo2 payment of money at 


a day to tome. Vid. Litt. Pla. 512.513. But no Judgement was 
given in this Caſe. FETs On 


Humphry verſus Damion, 


(5) Elite fo2 years, rendering Rent at Mich, and our Lady, upon 
K 1388 of Rientry foz default of payment, is ouſted by a 
liranger 5 The delleiſin continues till the day of payment; The 
LeUſoz afterwards demands the Kent, and the Leller refuſed to pay 
it: Whether the Lelloꝛ may enter foz the condition bzoken, in re⸗ 
gard the condition was ſuſpended by the difſeiſin. And it was 
held by the whole Court, That the Lefſoz may either enter upon 
the Land foz the condition bzoken 3 oz he may (if he will) di⸗ 
ſtrain fo2 the Kent: Foz the Land leaſed ſhall be ſubject to thoſe 
lawful remedies which the Leflo2 pꝛovides foz the recovery of 
his Rent oꝛ poſſeſſion, into whoſe hands ſoever the Land comes : 
And it is not the At of a ſtranger that can depzive the Lefſo2 of 
the advantage of that condition which he annexed to the Lellcs 
eſtate when he parted with the poſſefſion of his Land, 


The 
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The Lady Montagues Caſe. 


T be Lady Montague did pꝛoletute foz the fozfeiture of a Copy- 
hold of a Mannoꝛ of the Lozd Montagues her late husband 
done in his life time, being part of her Joynture : The Caſe 
was , That the Copyholder made a Leaſe of his Frehbold 
Lands fo2 ten years 3 And to avoid a fozfeiture, made a Leaſe 
foꝛ a year only of his Copyhold, accozding to the cuſtom; And 
covenants with the Leflfe , That he ſhall enjoy the Copyhold 
Lands de anno in annum during the ten years (Foz which he had 
20 l. in hand paid him) and that if he did put him out after one 
year, 02 at the end ot any one of the years, then the 20 pounds 
(which be had ſtill befoze hand) ſhould be accounted fo2 the Rent 
of the laſt half year: And it was held by the Court, If a Copp⸗ 
holder makes a Leaſe fo2 a year warranted by the cuſtom ofthe 
Mannoz, Et fic de anno in annum during 10 years; This is clearly 
a god Leaſe foz ten years, and will make a fozfeiture z But 
here in this Caſe the Copyhold Land is not demiſed to hold foz a 
pear, Et fic de anno in annum foz ten years; But only foꝛ a year, 
attoꝛding to the cuſtom, and a cobenant foz the holding it fo2 a 
longer time at the will of the Lefſgz : Bet admitting that this 
were a Leaſe fo2 ten years, and ſo conſequently a fozfeiture, pet 
the Lady cannot take advantage thereof; Foz if a Copybolder 
makes a Leaſe of his Apen Land contrary to the cuſſom; 
and the Loꝛd of the Bannd2 dies befoze his entry oz ſeiſure 
fo2 the fozferture 3 That he oz they in reverſion 02 remainder 
tall never take advantage of the fozfeiture done oz committed 
befoze his o2 their time. | 4 
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Anne Long verſus King, Trin. 8 Jac. rot. 13; 
k Ction fo} theſe wozds of the Plaintiff, viz. Mrs Maſter was 


robbed of 40 l. and 100 marks worthof plate; and John ford 
and Anne Long (innuendo the Plaintiff) had it, and for that they 
wuͤill be hanged. The Defendant pleaded Not guilty, and 
found againſt him, and Damages Alſelled to 20 l. Ind it was 
thereupon moved in arreſt of. Judgement that an Action lay 
not fo2 theſe wozds 3 Foz in ſaying, the Plainciff had it, he doth 


not ſhew, that the fiole it; Foz the might have it by Trover, 


02 emption, oz otherwiſe lawfully 3 and he doth not charge 
her, that ſhe ſtole it: Allo in ſaying, They will be hanged 
for it, it is but his opinion, and not a direct laying of Felony 
to their charges, Upon the firſt motion the Court doubted 
thereof; but being afterwards ſeberal times moved, upon 
the firſt day of this Term theCourt reſolved, that the Action 
lap 3 Foz all the wozds being laid together, it ſhall be in⸗ 


tended that he ſpake them in the wozſt ſenſe, (viz.) That the 


Plaintiff had thoſe gods felontouſly, and was an acoz in the 
Robbery 3 And it is further aggravated and explained, in ſay- 
ing, They will be hanged for it: Wherefoze it was adjudged 
fo2 the Plaintiff, Note, afterwards this Judgement was reyeried 


in a Writ of Error in the Exchequer Chamber, becauſe the words 
are not actionable. | 


Mortimer verſus Petifer. 


* 


Ty Eplevin; Foz the taking of two Cowes in Buckland- Mead 
R in Buckland : The Defendant pleaded, That Buckland- 
Dead contains ten Acres, Whereof half an Acre was Copy: 
hold, parcel of the Yannoz of Buckland in Buckland 3 And that 
within the Mannoꝛ is ſuch a cuſtom, That every Copyholder, 
having any Copyhold Land within the ſaid ten Acres, thaulg 
have common from ſuch a day to ſuch a day, in all the reſidue 
of the laid ten Atres; and thews, That he was a Copyholder 
of one rod of Medow in the laid ten Acres, and lo juttifies; And 
Ile being thereupon,and found foz the Plaintiff, it was moved 
in arreſi of Judgement, that there was a mis-trial ; Foz the 
Ven. fac, is, de vicineto manerii, There it ought to have ben 


de 


\ 
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de Buckland , although:the Idue is upon the cuſtome of the 
Mannoꝛ: And of that opinion was the whole Court 3 Foz. the 
Manno being alledged to be the Mannoꝛ of Buckland in Back- 
land, the Ven. fac. ought to have bien from Buckland : Mhere⸗ 
foze a Ven. fac, de novo was awarded, 52% % . 


King verſus Marborough and Craker, Hill. 8 Jac. rot. 991. 


© Rror of a Judgement in the Rings Bench in an Eje&io- 
ne firmæ: The Erroz aſſigned was, becauſe Craker, one 
of the Defendants ar the time of the Judgement was with-- 


in age, and appeared by Attoznep, where it ought to have 
been by his Guardian, he Judgement being upon verdia, 
And it was thereupon demurred; Foz it was laid, That 
this was not Erroꝛ, but quoad him within age: But all the 


Judges and Barons held, in regard the Damages and colis 
are entire, that the Judgement is reverlable foz both 3 and ſo 


was reverſed. 
| Kerſey verſus Lover. _ 


Rror in the Exchequer Chamber, of a Judgement in the 
Kings Bench, in an Ejectione firmz : The Error aſſigned 
was, becauſe the Plaintiff himſelf:betwirt the: verdic at the 
Niſi prius, and the day in Banco-entred,-and:ſo had abated 


the Writ 3 And it was thereupon: demurred, and nom be 
would not inſiſt upon that Erroz, hut moved another Erroz 
not alligned; Betauſe the Ven. fac. was returnable, Die Ve- 


neris po Craft, Purific. Sed non allocatur; Fo? ſo it is alwapes 


intended, and fo are all the pzefidents: Wherefoze it was 


Edward Miles verſss. Richard Prat, Thomas Richardſon, and- - 


Nicholas Babbs. 


JS £8 


T Keſpalle: Foz entring into a -bouſe in Needbam-Marker; 
and taking of a Cupboard , Cheſt, and other gods: Ni- 


cholas Babbs pleaded Not guilty ; Richard Prat pfeaded Not 
guilty, præter to the entry into the bouſe and taking of the Cup⸗ 


board; And quoad them, he juſtiſies, by reafon: of; an extent 
a Statute; and 4 | Liberac;; thereupon: And Thomas 


Richardſon pleaded the like plea; And thereupon, Wa$plea- 
ded; Nel tel record, and the Defendant had; day to bꝛing 
in the Recozd, uſque Craſt. Pur, 7 Jac, And g Ven. fac. to try 
the Idue, returnable the lame dap: And at the dap, the De- 
fendant failed of the Recozd 3 Mhereupon it was adjudged 
againſt him quoad that, Et quia neſcitur quæ damna, ideo à Ven. tac. 


was awarded, tam ad inquitendum de Execut. predict, quam de 
damnis, 


(3) 


(4) 


(5) 
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Dainnis, &c. Returnable quind. Paſch. and then the Recozd is, 
poſtea continuato inde procellu in placito prædict. Jurat. poſit. uſq; 
ad in Octab. Michaelis, &c. Niſi pris, &c. and then the poſtea was 
returned, and the Uerdic, and 1001, Damages found, and 
Judgement accozdingly ; And Erroꝛ thereofbzought and affign- 
ed, becauſe there was not any continuance between Term Paſch. 
and Trin. Term, noꝛ from Trin. Term to Mich. Term, but that 
Term was utterly omitted: And there being this diſcontinu- 
ante, there was a failer of the Recozd3 Uhereupon the In⸗ 
queſt is but an Office, which is a diſcontinuance not aided by 
the Statute; Foz that aids only difcontinuances after Uer- 
dict, but not after Demurrers, oz fayier de Record : And although 
Uerdict is fo2 part, yet the Damages being entire; Jt being dif- 
continued in part, is diſcontinued in the whole, and not aided; 
But the Jultices laid; (and fo they were infazmedby the Clerks) 
that Continuances may be upon the Plea Roll, oz upon the Rolf 
of the Ven. fac. after Jflue joyned : And if it be upon any of 
them, it is well enough : But the Court being certified, that it 


was not upon any of them, The Judgement foz this Cauſe was 
reverſe. 


; Salman verſus Bradſhaw. 


CN a F02 that the Defendant let unto him the Manno 
/ of Stanton in the County of Leiceſter foꝛ ſix years by Inden: 
ture; And Covenanted, that he had lawful right and Ellate, 
to let it fo: that Term: And atligns foꝛ bzeach, That be had not 
right noꝛ lawfull Eflate to let it, and fo b:oke his ſaid Covenant; 
The'Defendant pleads a contozd, that he gave unto him 101. 
in ſatisfaction; at. And Iuue thereupon, and found koz the 
Plaintiff, to his Damages of 120 l. and Judgement accoz- 
dingly 3 And Erroz thereof bzought befoze the Judges and 
Barons: The pꝛintipal Erro2 aligned: was, Becauſe the 
breath of the Covenant was not well aſſigned, fo2 that it is 
not ſhewn, that he had an Eſtate, noz how the Leſſoz had not 
any right, oz that a Granger bad eviaed' him by Title: Sed 
non allocantur: Foz the Cobenant being general, the bꝛeath map 
be aſſigned as general as the Covenant, and it lies not in the 
Plaintifs notice who hath tde rightfull Eſtate: But the Defen- 
dant bught to have maintained, that he was ſeiſed in Fi, and 


had a geod Eltate to Demiſe 3 And then the Plaintif ought to 


habe ſhe wn a ſpecial Title in (ome other: But 1 4 


beeach  Wiherefoze the Judgement was affirmed, 


Beal 
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Beal verſas Braſier. 
EE firmæ; F02 Lands in Blackthorn, upon a Leaſe of one ( 7) 
1_,Jobn Weatherhead : Upon ſpectal Uerdic the Caſe was ſuch 3 
A Copybolder in Fir makes a Leaſe fo: years by licence, ren- 
ding 51. Rent to him, his peirs and aſſignes, at Mich. and at 
the Annunc. and foz nonpayment, A rientry pe ſurrenders over to 
the Lelſozof the Plaintiff in Fix 3 who being admitted, demand- 
ed the Kent afterwards at the day of payment, and foz nonpay- 
ment reentredz {nd whether his entry were congeable oz no, 
was the queſtian: The ſole doubt was, whether he who 15 
Beverſion of a Copybold, by way of ſurrender may take adban- 
cage of a condition within the equity of the Statute of 32 H. 8. 
And without argument, Williams and Yelverton, (abſente Flem- 
ing) overruled it, That he tould not, neither by the Common 
. — by the Statute : Wherefoze it was adjudged foz the 
elendant. e RE OTA e 


Rr Termino 
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 _ Odingſells 2erſus Derbie & Jackſon. * 


|  Je&ione firme : After Uerdic upon Not guilty 3 Jt was 
H moved in arreſt of Judgement, that the Declaration was 


A/not gods: Foz it was, that the two Defendants Iatravit & 


_ - ipſum (le Platzt;) A firma ſua prædicta ejecit & expulit, where 
it ought to have bien intraverunt & ejecerunt, &c. And being the 


paint of the Acton is not therefoze amendable 3 the Bill allo up- 


(2) 


K 


ö 5 
on the File was found to be ſa: But all the Juſtites, (Fleming 


abſente) held it to be amendable 3 Foz it is an apparent miſpzt- 
ſion of the Clerk. rg 


Tooſe and his wife verſus St. 


Ction foꝛ wozds : Foz that the Defendant, ſpeaking of one 
{A Alice Dunſcombe widow concerning the death of her huſ- 


band, ſaid, Tooſe his wife ( innuendo the Plaintiff) killed thy 
husband,Cmnuendo)John Dunſcombe her husband, (lately dead: ) 


After Uerdic, it was moved in arreſt of Judgement, That theſe 
woꝛds were not Actionable 3 Foz the is not accuſed thereby of 
Felony.foz the might kill him by Phyſick, oꝛ by other means: And 


a pzeſtdent was thewn, in the Common Bench, between 


where it was adjudged, that foz theſe wozDs, thou haſt 
killed I. S. an Action lies not; F021. S. may come to his death, 
and the other peradventure by the means thereof, by Execution, 
Wattle, Phyſick, o2 otherwiſe : Wherefoze the wozds are to 


general to maintain an Action. But the Court here reſolved, 


That the Action well lay 3 Foz it thall be intended, he ſpake 
them in the woꝛſt part, and in ſlander of the Plaintiff: Mhere⸗ 
foze it was adjudged accoꝛdingly. Note, Between the ſame par- 
ties another Action was brought, becauſe he ſaid, Tooſe his wife is 4 
witch, (without further words) and adjudged maintainable. 


Oaſte verſus Taylor, 


Sſumpſir, by David Oaſte, Merchant⸗ſtranger, again Wil 
liam Taylor Merchant: Foz that whereas by the Cuſtom 
of London, between Merchants trafficking from London into 
the parts beyond ſeas 3 Ik any Merchant, commozant in Loa- 


dan, 
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don, and trafficking beyond ſeas, direct his Bill of Exchange, 
bona fide, and without Coving, to another Merchant, commo- 
rant beyond ſeas -, and trafficking betwirt London and the 
parts beyond ſeas 3 Upon ſuch a Merchants accepting a Bill, and 
ſubſcribing it accozding to the uſe of Merchants, Jt hath the 
foꝛte of a pꝛomile, to compel him to pay it at the day appointed 
by the Bill; And alledgeth in facto, That William Kenton, be⸗ 
ing a WMerchant, trafficking betwirt London and Middleburgh 
bepond (eas, and commozant in London, directed his Bill 
of Exchange to the Defendant, commozant in Middleburgh, and 
trafficking betwien London and Middleburgh, requiring him to 
pay 355 l. Flemiſh, at the uſance of four moneths to the Pla in⸗ 
tiff, being a Merchant: And that the Defendant accepted 
thereof, ſecundum uſum Mercatorum , and ſubſcribed it, and 
had not payed it: Whereupon,#c, After Uerdict,upon Non aſſump- 
ſit pleaded, and found fo2 the Plaintiff, Jt was moved in arreſt 
of Judgement, becauſe the Defendant is not averred to be a Mer⸗ 


chant at the time of the Bill accepted, 
Amyas Cliſon verſus Proctor. 


Rror of a Judgement in the Common Bench, in an Action of 

Trover & Converſion of 300 Todas lanz, The Defendant plead: 
ed Not guilty; And it was found againſt him to his Damages of 
300 l. ànd Judgement foz the Plaintiff: The firſt Erroꝛ allign⸗ 
ed was; becauſe Todas is no Latin wozd , Anglice vocar. 
Todds ; And therekoze the Court cannot adjudge thereof. be⸗ 
ing inſenfible ; Sed non allocatur 3 Foz it is a framed woꝛd 
to that purpoſe , to ſhew the intent of the parties, although 
it be not a p2oper Latine wozd 3 And in the Regiſter, fol. 


110, 111. There ts Pipam vini, Barrel cerviſiæ; And the bok of | 


Entries, 17. & 201. And Manne ſhewed a pꝛeſident the 12 Hf. 
7. Foꝛ this point, Todd. lanæ ànd Judgement there foz the 
Plaintiff, A ſecond Erro2 afſigned „ Betaule it is alledg- 
ed prerii , &c. Where it ought to have been ad valentiam; Sed 
non allocatur; Foz it is god both ways. Thirdly, becauſe the 
Writ oziginal was, de quibuſdam bonis & Catallis; And he 
doth not ſhew any at all in the Mrit: Sed non allocatur; 
Foz difference is where a Mrit is brought foz one thing 
only, There mention is made in the Mrit, of the nature 
of it ; But when the demand is of divers things, fox the 
bꝛebity of the Writ , it is de quiduſdam, bonis &  Cacallis , 
and to expreſs the certainty of them in the Count: In the lame 
manner it is in Treſpaſs „ and ſo are all the Pzefidents, 
Fourthly, foꝛ that the Ven. fac. is awarded de vicineto Civi- 
tatis Coventriz , which ought not to be, foz Civitas Covent. be⸗ 
ing in the margent, 1s intended the Countyz Therefoze ag a Ve- 
nire facias ought not to be from-a- County, Co it ought not ta 


be from a city 3 And thereof the Court much doubted, and cau | 
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ſed a ſearch to be made of the Pꝛeſidents in the Common Bench; 
and Rings Bench fo2 this point: And upon view of Pzeſidents 
in all places beſides London, no mention is made of the Pariſh 
02 Ward 3 And all Ven. fac. are awarded de Viciner, Civitat. 
which is intended as well de Civitate it ſelf, as de vicineto in- 
fra juriſdictionem of the City; And ſo it is de vicineto Eborum, 
Norwich, Sarum, Briſtow, Exon, and all other Cities which are 
Counties in themſelves : And this exception was taken in the 
Common Bench 3 And upon adviſement they reſolved it to be 
god enough 3 And fo was done here, and the Judgement affirm: 
ed. Vid. 7 H. 4.13. 8 H. 5. 10, 10 Ed. 3. 27. 10H.6.19. Coke 1.6. 
fol. 14. Arundels Caſe. RS 


Lutterel vero: Weſton, 


; 1 Upon a ſpetial Uerditxt the Caſe was; The cuſtom 


of the Bannoz. of Cathampton was, That if a Copyholder 
lets his Lands fo? a longer time than a year, they ſhall be 
foxfeited : A Copyholder makes a Leaſe fo2 a year, excepting 
the laſt day of the year 3 and ſo from year to year, excepting 
tbe laſt day of ebery year, as long as he lived: And whether 
that were a Leaſe (oz years to cauſe a fozfeiture, was the 
queſtion 3 Foz it was not a Leaſe foz an entire year, foz there 
fs a dap'tn-every pear excepted, and lo a fractton of the time; 
And it is not a Leaſe foz two years together; And therefoze 
was pꝛetended, it thould (ave the fozfeiture : But all the 
Coutt (without argument) reſolved, that it was a fozfeiture z 
Foz it is but a . ſhift to avoid a fozferture, and in Law is 
no avoidante ; Foz it is à certain Leaſe fo2 two years ex- 
tepting two days, Which is a Leaſe in effect foz moze than 
one Pear 3 And although there be intermiiſion of a day, yet 
that is not material; And bp ſuch means as he map make 
a Leaſe faz two years, ſo he may foꝛ twenty; which the Law 
will not permit: Wherbfoze without argument it was ad: 
judged'fo2 the Maintiff. 


Sir-Walter Cherwid verſus Meeſton. 


A Orion 'fox wozds; Whereas he was Juſtice of Peace in 
7A the County of Stafford, and one Hickman complained unto 
him of divers mildemeanoꝛs committed by the Defendant, and 
was '(Womn-befoze him; Whereupon he bound the Defendant 
to appear at the quarter Seſſions : That the Defendant ſpake 
of the Plaintiff theſe wozds, By your means I had wroog at the 
Seffions , fot yon cauſed Hickman to ſwear againſt me a thing 
that was not true, mnuendo the {ad Path: The Defendant 
pleaded Nor guilty, and found againſt him: And now mo⸗ 
ved in arreſt of Judgement, that the wozds be not actionable, 
5 But 
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VBut all rhe Court reſolved, that the Action well lay; Foz thoſe 
wozds toucht him in this place, in charging him of pꝛacuring 
one ta take a falſe Path befoze himſelf; Wherefoze it was ad- 


judged fo? the Plaintiff. 


Bir gins verſw Tytherton; Mich, 9 Jac. ror. 626. 


DX upon an Obligation; And demands 30 l. Uvon hearing 


of the Obligation, it was entred in bæc verba 3 Noverint, 8c, 
Teneri, &c. In trig intate libris, with the uſual words in all 
Bonds, only that wozd Trigiarare fo? Triginta. And whether 
it were a god Bond, and whether by this variance the De- 
claration was not ill, was demurred in Law 3 And afterward 
adjudged fo2 the Plaintitl. 
Barnard verſus Godſcall. 


Ovenaat upon an Indenture, of demiſe of a houſe to the 

Defendant: The bzeach aligned was; Foz not repairing 
the houſe within a moneth after warning given the firſt of Jany- 
_ ary, 9 Jac. There being an expꝛels Covenant on the part of the 
Leſſee, foz himlelf, his Executozs and Alligns, that he would 


repair within a moneth after warning. The Defendant pleads, 


that long time befoze that warning, viz. 3 Jac. he aſſigned ober 
bis term to I. S. who had paid his Rent always afterward to 
the Plaintiff; And the Plaintiff accepted thereof, and averrs 
perfozmance of all the Covenants untill the Alignment: And 
thereupon the Plaintiff demurred 3 Foz this Alignment doth 
not take from the Lefſoz his advantage of the expzeſs Covenant. 
And notwithſtanding bis acceptance of the Rent by the hands of 
the Alſignee, pet be may charge the Leller oꝛ Aſſigne at his ele⸗ 
tion. And of that opinion was all the Court: Mherefoze with- 
out argument it was adjubged fo the Plaintiff. And Williams 
ſaid, he knew it to be lo adjudged when he was a Serjeant , 
upon a Demurrer in the Common Bench: And in this Term 
there was another Caſe betwixt Varais and Goodcheape; where 
like Writ of Covenant was bzought againſt Lefſie foz years 
upon an expzeſs Covenant foz Reparations : And ſuch a Pleg 
pleaded, and a Demurrer thereupon3 {nd adjudged atcozdingly 


fox the Plaintiff, 
lun verſus Fiſher, Trin. 9 Jac. rot. 664. 


\Ebc fo2 501. Rent reſerved upon a Leaſe fo: years: The 
Dass upon Demurrer was ſuch Anne Bredon Tenant fo2 
life, made a Leaſe foz fifty pears, ik the lived lo long; rendring 
annually during the term 200 J. quarterly, at Michaelmas, Chriſt- 
mas, the Annunciation, and Midſummer, by equal batte 
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within thirtien wieks alter ebery of the ſaid Feaſts. She dies 


after Mich. and within the thirtien weeks, and fo2 the Rent due 


at Mich. befoze her death this Action was bzought ; And all this 
matter being diſcloſed in the Count, the Defendant demurred in 
Law: And the ſole queſtion was, whether this Kent were due, 
the dying after Mich, and hefoze the end of the ſaid thirteen 
weeks 3 And it was argued by Hedley, fog the Defendant, and 
Yelverton fo2 the Plaintiff : And after argument at the Bar, 
Fleming Chief Juſtice , and Williams delivered their opinion, 
That this Rent was not due; Foz the reſervation being in the 
disjunctive at the four Feaſts, oz within the thirtten weeks after 
ebery of the laid Fealts, nothing is due untill the end of the 
thirteen weeks, but there is only an elenton given to the Lefſie 
to pay it at the Feaſts, if he will; but untill the end of the thir⸗ 
teen weeks he cannot demand it by diſtreſs o2 Action of Debt; 
And therefoze is not any. duty, and if the Anteſtoꝛ makes ſuch a 
Leaſe, and dies after Mich. befoze the end of the thirteen weeks, 
this Rent ſhall go to the Heir, and not to the Executoꝛ: And if 

the Lefſoz releaſe all Actions and demands after Mich. befoze 
the end of fix moneths, this Kent is not releaſed: but peradven- 
ture by a particular releaſe, with pzeciſe wozds, it may be relea⸗ 
ſed: And if the Leſſe makes a fozfeiture , and the Leſſoz en- 
ters therefoze in the interim betwirt Mich. and the end of the 
thirttien wieks, no Rent is due to the Leſſoz, And there is a 
difference betwixt this Caſe, and the Caſe of Barwick and Foſter, 
quod vid. ante, &c. There a Leaſe made foꝛ 21 years rendꝛing 
Annually at Mich, oz within fozty days, ſuch Kent, the Leaſe 
beginning at Mich. ſhall end there; And the Kent was due foz 
the laſt year, although the year expired befoze the foꝛty dayes 3 
Foz the reſervation being Annually during the term, at the ſaid 
Feaſts oz within fozty dapes, it ſhall be expounded accozding to 
their contract at the end of ebery foꝛty days during the term: 
But the term ending at Mich. lo as there tannot be foꝛty days 
after, during the term, The Law rejecs that fozty days at 
the laſt Fealt 3 Foz that cannot be, and then it is due at the 
Feaſt, accozding to the contract of the parties: But here, the term 
being uncertain, depending upon the like of. the Lelloz, the Law 
reſpects the thirteen weeks as the Fealls 3 And as if ſhe dies be⸗ 
foe the Feaſts, it is not due, ſo if the dies after the Feaſts and 
befoze the thirteen wieks end, it is not due by the contra: And 
if there be an eviction by elder title betwixt Mich. and the thir- 
teen wieks, there is not anp Rent due; Foz the reſervation is at 
ſuch days during the term: Wherefoze, 4c. Croke Juſtice to 
the contrary 3 Foz the Rent is reſerved payable Annually, and 
is à duty at the ſaid Feaſt, otherwiſe it is not Annually reſerved, 
no2 payable 3 And the addition, or within thirteen weeks, is but 


an enlargement of the day of payment, fo2 the eaſe of the Leſlie 
dt bis election ; and he denyed the Law to be lo in the Caſes put of - 


the 
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the death ok the anteſtoz after Mich. where the eviction is after 
Mich. Fog he held that the Rent is due to the Exetutoz, and not 
to the heir, and is due notwithſtanding the eviction after Mich. 
foz otherwiſe the intent of the parties to habe an annual relerva⸗ 
tion is deſtroyed, ik the Kent be not due untill a year and a quarter 
after. Er adjournatur. Vid. 3. & 4 Phil. & Mar. Dy, 142. & 32 Eliz. 
Smith & Buſtards Caſe. Note, afterwards it was adjudged for the 
Defendant. a : 


Lovelace verſus Jeniper, Hill. 9 Jac, rot. 1375. 


*Rror of a Judgement in the Common Bench upon confefſi- (ic) 
on: The Erroz alligned, foz that the zit was Debt fo2 
40 l. The Capias was awarded, and all the Pꝛoceſſes arcozdings 
lp; until the return of the Pluries Capias; And then the entry was, 
Quod querens obtulit ſe in placito debiri 40 f. And the Defendant 
made default, and thereupon an Exigentawarded: And the De- 
fendant appeared, and pleaded, and afterward confeſſed the Act- 
on, that it was a diſcontinuance, upon the obtulit ſe in pla- 
cito debiti 40 8. The Pzoceſs being awarded upon that Roll, 
there is not any continuance as to the Plea of Debt of 40 l. Foꝛ it 
map be, that there were ſuch ſeveral Actions of Debt then depend⸗ 
ing: But it was reſolved to be no Erroz, fox the appearance 
*bath laved it; Foz as appearance ſaves default in mean Pꝛocels, 
ſo this ſaves the defaults of the tontinuance by the obtulit ſe: 
And if the obtulit ſe had bien io placito debiti, omitting any ſum, 
it bad bien god; lo mentioning another ſum, it is clerly god: 
Mherekoꝛe the Judgement was affirmed. 


2434 Merrell verſus Smith. 


L Krorof a Judgement in the Common Benth in an Ejecti. firm, (11) 
The Exroꝛ aligned; Foz that the firſt Declaration was, that 
Tho. Eyre, the 25 March, 6 Jac. let to the Plaintiff Lands in Hoxe 
in Comitat. ptædict. foz 7 years 3 By bertue whereof the Plain- 
tif entred and was poſſelſed, untill the Defendant, poſtea, ſcilicet, 
| Anno 6 ſupradict.entred and ejected him(ſo there is not any 
day mentioned:) After Jmparlance, (as the courſe of the Com- 
mon Benth is:) the Plaintiff made a ſecond Declaration, and 
there (without any ſpace made) the ejectment is ſuppoſed to be, 
26 Mali Anno ſupradict. And the Writ was bzought of this ejec- 
ment, Mich.7 Jac.and thereupon the Defendant pleaded Not guil- 
ty, and found againſt him, and Judgement foꝛ the Plaintiff; And 
whether this were erroneous, becauſe no day of Ejectment was 
mentioned in the firli Declaration, was the queſtion: But it was 
objected, and ſo agried by the Court; That the firſt Declaration 
is the pzincipal, and material Declaration, and the ſecond is but 
a recital of the firſt; And if any matter of ſubſtance be omitted 
In 
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(12) 


(13) 


in the firſt, it cannot be aided 02 amended by the ſecond 3 Foz that 

begins with an alias prout pater. ſo it is hut a meer recital ; And 
therefoze if the firſt be not god, although the ſecond be geod,andhe 
plead thereto, and the trial is thereupon, yet the Judgment is er- 
roneous : But all the Court held, That as this Caſe is, the firfi 
Declaration is well enough; Foz he declares of a Leaſe the 25 
March, 6 Jac. which is the firſt day of that year; And the Decla- 
ration quod poſtea, ſcilicet 6 Jac, the Defendant ejected him, 
is certain enough foꝛ the year wherein he made the ejectment; So 
as it appears, that it was after the Leaſe made, and in the ſame 
year of 6 Jac. wherein the ejectment was, a the Action is bzought, 
Ann. 7. Jac. and the ejectment being made-betwin the making of 
the Leaſe and the Action bzought,is god enough, although there be 
not any day certain alledged,and the certainty of the day is in the 
ſecond Declaration 3 and the Uerdic finding him guilty of the 
cjectment: The day ofthe ejectfnent is not material, it being befoze 
the Action bzought : Mhereupon the Judgement was affirmed, 


Gyll verſus Glaſs, 


Rror of a Judgement in the Comman Bench; Where Glaſs 
bzought an Action of Debt, fox Rent reſerved upon a Leaſe 
foz years, made by himſelf: The Defendant pleaded, that the 
Þlaintiff nihil habuit in tenementis predic, tempore dimiffionis 


prædict. The Plaintiff ſaith,quod habuit in tenement. prædict. And 


thereupon being at Iſſue,and kaund faz the Plaintitf, & Judgment 
foz him, it was now afſigned fo2 Erroꝛ, that this Replication was 
not gd 3 Foꝛ he ought to hape Hewn ta the Court, what ellate he 
had tempore dimiſſionis, ſo 4s the Court might adjudge, that he 

had good authozity to dimiſe 3 And the replying generally, Quod 
habuir, &c. is not good, noꝛ is any Jllue, and therefoze the Judge- 
ment erroneous 3 And all the Court held, chat the replication was 
not god, and that the Delendant might well habe Dewurred 


- fo2 that cauſe : But the Defendant habfng-joyned Illue, and the 


Uerdic finding foz the Plaintiff, it is now an Jfue 3 And the 
Uerdic hath made the replication god: Foz the Court is now 
aſcertained that the Plaintiff had god authoꝛity and eſtate co 


dimile: Wherefoze the Judgement was affirmed. Vid. Co. lib. „, 
fol. 60. Salmons Cale. 


Lewis verſus Cawardly in the Exchequer Chamber. 


Ction foz theſe woꝛdsʒ Thou didſt ſer upon me, and tookeſt away 

\ my purſe with 20 marks in it,go with me before a Juſtice of Peace, 
1 will charge thee with Felony 5 Adjudged that the Action well lay; 
And thereupon Erro2 bzought in the Exebequer Chamber, that the 
woꝛds were not actionable: All the Judges and Barons agreed, 
that the woꝛds are very flanderoug, and tant amount ns do charge 


thee with Felony : Mheretoze the Judgement was — 
> ood- 
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Goodſon verſus Duffettd, Hill. 9 Jac. rot. 232. 


Rror of a Judgement in the Court of Pypowders in Rocheſter, (14) 
in Debt, upon an Obligation of 3ool. dated the 4 May 9 
Jac. And the Acton bzought thereupon 24 Decemb. 9 Jac: The 
Defendant pleaded payment the ſame day, and due thereupon , 
and found fo? the Plaintiff; and Judgement accozdingly. And 
the Erroꝛ afſigned, foz that ſuitcannot be in the Court of Py- 
powders, noꝛ upon an Obligation made at another day; but they 
' ought to ſue there foz contracts, and things ariſing in Fairs 
and Markets; And it is, a Court foꝛ thoſe cauſes , and not foz 
any other: But it was thereto anſwered , and refolbed by 
the Court, That true it is pzoperly a Court of Pypowders is 
fo2 Fairs and Markets, and foz cauſes arifing within Fairs 
and Markets, and not foꝛ any other 3 But a Court of Pypowders, 
ſo termed fo2 the ſpied thereof, may be by tuſtome in Uills oz 
Burroughs, fo2 any cauſes, as Debts upon Bonds, oz other 
wiſe ; Foz they are Courts raiſed by cuſtome and pꝛelcription, 
and may be foꝛ any cauſes done at any time, being tranſitoꝛy 
and perſonall 3 And ſa they be in dibers Cities, as in Briſtol and 
Gloceſter : And the Recozd was cited Mich. 8 Jac. rot. 146. be⸗ 
twien Whice and Hunt; There ſuch a Judgement in Gloceſter 
was affirmed to be good; And Hill. 33. Eliz. betwixt Perd and 
Cham bers, where ſuch a tuſtome was alledged to be in Canter- 
bury, and holden god; And the Ketozd was here, Cu:ia Domi- 
ni Regis pedis pulveriſati tent. apud Civitat. Roffenſ. coram Ma- 
jore & duobus concivibus, ſecundum conſuetudinem Civitat. a tem- 
pore cujus, &c. Ac ſecundum priviledg. & libertat. &c. conceſſa & 
confirma ta, &c. A ſecond Erroz aſligned ore tenus was, That 
this llyle of the Court, that it is bytuſtome, and by Charters ot 
the King and bis pzogenitozs conſeſſa & confirmara , &c. is res 
pugnant in it ſelf; Fo2 the Charter determines the pzeſcription : 
Sed non allocatur ; Foz a Court being by peſcription, is not ta- 
ken away by the grants and confirmations of Rings; But 
they may uſe their Charters as confirmations, o2 as grants, oz 
may claim thoſe liberties by pzefcription, notwithltanving ſuch 
Charters 3 F02, as Fleming laid, every cozpozation uleth' in 
every Rings time to take anew confirmation of their liberties 3 
Other wiſe they ought ta plead upon 8 Quo Warranto bzought 
foz the uſing of their liberties, o2 in Eyre allowance of them, elle 
they be not juſtifiable, A third Erroz alligned ore tenus was, 
That the Court being (as it is in the ſiple of the Court) Coram 
Majore & duobus concivibus, the Venire facias is made returna- 
ule coram J. S. Majore vel depurat. meo, & coram duobus conci- 
vibus at ſuch an hour; which is not god: Foztd doth not appear, 
That either by cuſtome oz: Charter the Bajoz might make a 
Deputy, oz that pzoceſs ſhould be returnable befoze the Deputy 5 
And therefoze the Venite facias is — and not aided wp 
I . the 
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the Statutes of Jeofiles 3 And the Court ſeemed to incline to 
that opinion; But wilhed the parties that the Defendant ſhould 


put in new bail into this Court; And that the Plaintiff ould 


declare de novo. | 
Johns veſus Smith, Paſch. 9 Jac. rot, 364. 


Reſpaſs of falſe Impꝛiſonment koꝛ fourteen days : The De- 

| fendant juftifies," fo2 that the Court of the Marſhalſey was 
an ancient Court, to be holden befoze the Steward and Marchall 
of the Hoſtel of the Ring 3 Which Court hath Jurisdiction to hold 
all pleas of all Treſpaſſes within the Uerge 3 And that there 
were divers Officers , called Portatores virgarum within the 
Uerge, who were Officers of the Court; And that all pzecepts 
have bien uſed, from time whereof, at. to be directed ta the ar⸗ 
ſhall to be executed by himſelf, o2 ſuch Dfficers by his com- 
mandment ore tenus : And ſhews, that he himſelf affirmed a 
plaint of Treſpaſs in the Parſhalls Court, againſt the Defen- 
pant fo2 Treſpaſs within the Uerge : And thereupon a pꝛetept 
was made 23 Septemb. 7 Jac, atS. within the Uerge, to the 
Marſhall to take the Plaintiff ad Habendum his body at the next 
Court, at. And that the Marſhall commanded one Riſeby, being 


Portator Virgz there, to take the Plaintiff, Ita quod, &c. And 
that the Defendant ſhewed the Plaintiff unto him, and came in 


(16) 


aid of him, «rc. And lo juſtifies, at. And it was thereupon de⸗ 
murred 3 The firſt exception taken was, betaule the pzeſcription 
is to hold all pleas of all cauſes within the Uerge, and it is 
not ſhewn betwien what perſons, and therefoze it is not god; 
Foz it is again} the Statute of 28 Ed. 1. that they thouly 
hold any pleas unleſs betwixt perſons of the Hoſtel. A ſetond 
exception, Foz that the pzecept oꝛ Capias ts returnable at the next 
Court, and it is not upon any day certain, ſo he might be de- 
tained in pziſon along while, not knowing when the Court ſhall 
be holden : And all the Court reſolved, that ſuch awarding of 
p:oceſs was ill; And he who was arreſted upon it, might main⸗ 
tain an Action of falſe Jmpzifonment: Mherekoꝛe foꝛ this cauſe 
pꝛintipally, It was adjudged foz the Plaintiff, | 


Thinne verſus Rigby, Trin. 9 Jac, rot, 646. 


Rror in the Exchequer Chamber, Upon a Judgement in the 
Kings Bench, in an Aſſumpſit, foꝛ non-perfozmance of an 
Arvitrement 3 The Erroz afſigned was, Foz that the Arbitre⸗ 
ment was void in hoc, that the ſubmiſſion being concerning the 
cutting down of certain tries in S. They awarded that the De- 
fendant ſhould have them 3 And that he ſhould give-ſecurity to 
the Plaintiff foꝛ the payment of 16 l. at two dapes: The Plain- 
tiff aſſigns the bzeach, that he did not give ſecurity, noꝛ pap the 
— 
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mon ey; And it was agreed by all the Judges and Barons, that 
it was a void arbitrement foꝛ the uncertainty, not ſhewing what 
ſecurity he ſhould give, whether by bond oz otherwiſe 3 Andeve- 
ry abitrement ought to be certain, that the party may know 
what he is to perfoꝛm. Vid. Co. 5, fol. 77. Secondly, the arbitre- 
ment was, that the Defendant ſhould leave ſo many of the tries 
to the Plaintiff fo2 houſebote and hedgbote, as the arbitrato:s 
upon adviſe with Counſel at the next Afſiſes ſhould appoint; And 
fo2 this cauſe it was held to be void, fo? they did not make a per- 
fect arbitrement, and they might not reſerve authozity to them- 
ſelves, to exetute at a future time: Wherefoze the Judgement 
was reverſed, 5 


Kirby verſus Hanſaker. 


EA in the Exchequer Chamber of a Judgement in Debt, 
upon an Obligation of 6001, The Erroꝛ alligned, becauſe 
there was not a ſufficient bzeach alledged ; Foz the condition 
being, that he ſhould enjoy ſuch Lands without eviction 3 The 
beach was aſſigned in theRecovery by verdict in Ejectione firme 
upon a Leaſe made by one Eſſex, and doth not ſhew, what Title 
Eſſex hab to make the Leaſe, but avers, that Eſſex had god 
Title 3 And it might be he had Title derived from the Plaintiff 
- bimſelf, after the Obligation made; And therefoze he ought to 
thew, that he had good and Eigne Title befoze the Leaſe made: 
And fo2 this cauſe all the Judges and Barons held the replita⸗ 
tion to be ill; Foz it ought to compꝛehend a full and manifeſt 


beach, otherwiſe it is not god: And although in this caſe Jſ- 


ſue was taken, that the recobery was by Cobin, and not by law⸗ 
ful Title, and found fo2 the Plaintiff, that it was not a Recovery 


by Covin, but by lawful Title 3 pet that helpeth not, the replica- 


tion being ill: TWherefoze it was Reverſed, Note, This exception 
was taken in the Kings Bench after verdict before Judgement, and diſ- 
allowed, becauſe the Verdict had made it good. Alſo another ex- 
ception was taken there, For that the Trial was by a jury of the 
County of Berks, where ic ought to have been by a jury of the 


County of Middleſex, the Trial being at the Exchequer Bar, the que- 


ſtion being whether the recovery were by Covin; But becauſe the 
queſtion was not only of the Covin , but whether it were upon true 
Title ( for then it could not be by Covin) Therefore the Trial by the 
Jury of the County where the Land lay was good enough; But to 
this point no anſwer was made upon the Writ of Error. 


5 Holland verſus Stoner. 
T"Rrorofa Judgement in the Kings Bench in an Acton fo2 theſe 

wozds, Thou artalewd fellow, thou didſt ſer upon me by the 
bigh way, and take my purſe from me, and Iwill be ſworn to it. Che 


S1 2 Erroz 
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Erraz aſſigned was becauſe an Acton lay not foz theſe wozds 3 
Fo he doth not charge him with Felony , noz with robbing of 
him, oꝛ with any Felonious taking away his purſe, and it may 
be he tcok it away in jeft, oz fo? ſome other cauſe, and it is not any 
direct lander 3 And of that opinion were all the Judges and Ba- 
rons: Wherefoze the Judgement was reverſed, 


1 


Denbaugh verſus Woodley, Hill, 9 Jac, rot. 1111. 


Rror of a Judgement in Treſpaſs : The Erroz aſſigned; Be- 
".tauſe at the Niſi prius one Jury⸗man only appeared; And a 
Tales de circumſtantibus was awarded, which was in this man- 
ner returned upon the pannel, viz. Nomina decem talium de novo 
appont. And there were 11 names returned, and 11 ſwozn, 
which cannot be; Foz ik the Juſtices had engage when one 
only appeared to award Tales de circumſtantibus 5 They ought 
to a ward decem tales & octo tales, and not upon decem tales, to re- 
turn undecem. But all the Judges and Barons ſaid, they might 
award Tales de circumſtantibus, to make a full Jury when one 
only appears; And the Tales ſhall not be 10 tales, and after- 
ward 8 tales, às in Banco, but generally a Tales de circumſtan- 
cibus 3 And here the addition decem is void, and that woꝛd ought 
to be irucken out, and then it is well enough: Wherefoze they 
awarded, that it lhould be amended, and the Judgement was 
alfirmed ; And they laid, the common courſe in all Circuits was 
to award Tales where one Juroꝛ only appeared. 1 9 5 


Fox verſes Inkes, Hill. 9 Jac. rot. 948. 


Ebt foꝛ 800 l. Foꝝ that the Defendant per ſcriptum ſuum obli: 
| Ih wade 22 April. 20 Elz. Cognovit fe teneri to the Plain- 
tiff in $001, Solvendum cum requiſitus eſſet. The Defendant de- 
mands oyer of the Obligation, which is entred in bæc verba; 

of a Statute Yerchant prog nes, at Salisbury made 
by him and thzie others joyntly and ſeberallp, Solvendum at the 
Feali of St. George the Martyr, Anno 1580. The Defendant 
pleaded, that the Clerk named to be the Clerk of the Statutes 
there, and to kiep one piece of the ſeal, was not a Clerk deputed; 
And upon this, the Plaintiff Demurred: And upon the reading 
the Recozd, ft was moved, that this plea was inſufficient, which 
was not much defendedz But it was ſhewn, that the Declara⸗ 
tion was clierly ill, becauſe he declares upon a Statute Obli⸗ 
gatozy, ſolvendum upon requeſt; And it now appears to be pap⸗ 
able ata day certain , which was held by the whole Court to be 
an incurable fault: Jt was then moved, that the Plaintiffmight 
diſcontinue his ſuit; Fozotherwilſe be ſhould by that lip be bar- 
red of his Bond: And it was replied by the Court, That the 
Plaintiff after a Demurrer cannot diſcontinue it , without the 


Courts 
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map be entred at any time, and the Defendant by licence of the 
Court, foz his own advantage may enter the continuance : 
Wherefoze becauſe the ſuit here is upon a Statute acknow- 
ledged 34 pears ftnce, wherein the Defendant was but a ſurety, 
the Court gabe further day untill the next Term; That in the 
interim the parties might treat and compound; And that the 
Defendant might enter the continuance. . 


Doctor Leafigly verſut Helicar. 


Tea foꝛ Tithes taken: The Defendant Juſtifies, as ſer- 
vant to a Patente of the Mueens foꝛ years, and by his tom. 
mand; Anddoth not ſap, hic in curia prolata : And foz this cauſe 
the Plaintiff Demurred in Law generallp, and Judgement faz 
the Plaintiff, and now Erroꝛ was bzought and aſſigned. foz that 
he being but a ſerbant, the Letters Patents from the Muien do 
not belong unto him, and therefoze his Plea without ſhewing 
them was good: But all the Juſtices and Barons conceived, 
in regard he derives his Title from the Patent, not by act in 
Law, but by his Command, that he ought to ſhew the Letters 
Patents, as well as he whoclaims intereſt under the Patent by 
Alignment: But he whoclaims intereſt under an Act in Laws 
(fo2 that he had no means to compell the Patent to ſhew it) map 
1 ſhewing it: Wherefoze the Judgement was 
affirmed, EY 


Termino 


Courts licence; And although the continuance be not entred, it 
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Arnold verſus Bidgood, Hill, 10 Jac. rot. 166. 


Ebt upon the Statute 2 E.*6. c. 13. foz not ſetting out 
'Tithes. The Cale was; A man being poſſeſſed of a Leaſe 
of Tithes in right of his wife as Exetutrix to her fozmer hul⸗ 
band, grants totum jus,ticulom & intereſſe ſuum de & in decimis præ- 
dictis. After Uerdic ſoꝛ the Plaintiff (who claimed under the ſaid 
grant,) Jt was moved in arreſt of Judgement, that the Detlarati⸗ 
on was not god, becauſe the Pla intitf had not ſet foꝛth any god 
Title to enable himſelf to the Eythes. And the books of 10 E. 4. 1. 
& 19 H. 6. 40. were tited to that purpole: But the whole Court una⸗ 
nimoully reſol ved, that the grant was god, and the leale he had in 
the Tithes in right of his Feme did thereby pals: Foz he granted 
totum js, titulum & intereſſe ſuum de & in decimis prædictis 3 And by 
Doderidge the woꝛd Suum both 4mpozt a pꝛopziety in poſſeſſion, 
and is all one as if he had ſpecially named the ſame in the grant; 
Noz could it be moze certainly named o2 expzefſed. There was 

then an objection made out of the Proviſo in the Statute foz dil⸗ 
ſolutions, that all Leaſes made by an Abbot within a year be⸗ 
foze the diſſolution, ſhould be void; And this Leaſe was pꝛetend⸗ 


ed fo be ſo, and therefoze void. But it was thereto anſwered, 


that here the Iſſue was only, whether he were diſcharged of 


Tithes oꝛ not. And the Jury gave their Uerdict direcly, that at 
the time of the diſſolution there was not any diſcharge of 
Tithes: And this Leaſe being but an inducement only to the 
Title of the Plaintiff, the Jfſue therefoze is well enough: But 
if in this Caſe there had bien any milpleading oꝛ miſ-trial, the 
Court held clixrly it was atded by the Statutes of 32 H. 8. & 18 
Eliz. cap. 14. and cannot be quathed after Uerdic : Whereupon 
Judgement was giben, and entred fo the Plaintiff, 


Shecomb verſas Hawkins. 


Jectione firmæ: Upon a ſ(petial Uerdict the Caſe was, 
E Mis. Luttrell being Tenant in Fi of the Mannoz of D. 
which was then in Leaſe foz years, levieda Fine thereof, to the 
uſe of her ſelf foz life, and after to the uſe of her eldeſt Son 
in Tail, reſerving power to her ſelf to make Leaſes at anp 
time foz 21 pears : Befoꝛe the Leaſe in being expired ſhe made 
another Leaſe to ). S. (under whom the Defendant claimed) 


foꝛ 
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fo2 21 years, to 11 after the determination of the koꝛmer leaſe, 
and died, The fir Leaſe expires the Son enters, and makes 
a Leaſe to the Plaintiff : And it was adjudged faz the Plaingiff 3 
Fo? it ought to have bien a Leaſein poſſeſſion, and not an intereſt 
to begin in futuro, oꝛ no reverſion after another eſtate determined; 
Foz then lhe might by infinite Leaſes detain thoſe in reberfion 
out of poſſefiion foz a long while; TUbich is againſt reaſon, and 
the intent of the parties, Vid. Coke 6. fol. 33. 


Auſtin verſw Auſtin, Trin. 10, Jac. rot. 3558. 


Ction ſur Trover : The Defendant pleaded, that befoze the 
A time, wherein the Plaintiff ſuppoſeth the gods to come to 
the Defendants hands; One S. A. was pollefſed of them, and 
amongſt other gods ſold them to the Defendant, but retained 
them in his own hands, and afterwards ſold them to the Plain- 
tiff, by reaſon whereof the Plaintiff was poſſeſſed, and after- 
wards loft them, and they came to the Defendants hands, who 
converted them, prout, dec. Mhereupon the Plaintiff demurred 3 
And it was held by the Court, ta be an ill plea ; Fo2it amounts 
to a Not guilcy : And it was doubted whether the Court ſhould 
compell the Defendant to plead Nor guilty, oz award a Trit of 
Inquiry; But at laſt it was reſolbed, that a'Writ of Inquiry 
ſhould be awarded, % he | 
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Kerſeys Caſe. 


bt baought upon a Leaſe foz years, foz arrears of 

SYS Kent againſt K. The Defendant in Bar pleaded 
S Infancy at the time of the Leaſe made; ZUhere- 
upon the Plaintiff demurred. The ſole queſtion 
* ws, whether a Leaſe made to an Infant were 
void: And it was objected that it ſhould be void, becauſe it 
might be p2ejldicial unto him, who had not ſulfictent diſcretion 
fo2 the managing of the Land; And the Rent map be greater 
than the value of the Land. But the Court held it to be 
voidable only, at his election 3 Foz if it were fo2 his benefit, it 
ſhall be no wapes void: But the Jnfant at his eleaion map 
make it bod, by refuſing and waiving the Land, befoze the 
Bent⸗day tomes; Foz then no Action of Debt will lie again 
bim: But in the pꝛintipal caſe it was not ſhewed, that the Rent 
was of greater value; And the Defendant was of full age 


' befoze the Rent-day tame: Therefoze it was adjudged foz the 


Plaintiff, 
Higgens Caſe. 


Ebt bzought by Higgens, &c. Jt was held by the Court, 
Thar if one be arreſted upon Pꝛoteſs in this Court, and 
puts in bail, and afterward the Plaintiff recovers, and the De- 
fendant renders not himſelf accozding to Law, in Safeguard of 
his bail; That the Plaintiff map at his election take execution, 
either again(} the pzincipal, oz bail: But if he takes and ar- 
reſis the bail, although he had not full ſafisfaaion, be ſhall 
neber afterwards meddle with the pzincipal : But if two be 
bail , although one be in execution, yet 'he may alſo take the 
other: But if the pzincipal be in execution, he cannot take the 


bail. 
Gueſh 


— — — — — z — 
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Geuſh verſus Myans, 


| 'T jonas : Quarevi & armis clauſum fregit, &c. The Defendant (3) 


juſtifies upon a repoꝛt, that a vermin ( called a Badger) 


was found there ad damnum inhabitantium, by reaſon whereok 


be uncoupled his hounds in the place where, ac. And hunted there. 
and found the Badger, and chaſed him, untill he earthed him in 
the place where, and thereupon digged the ground and tok the 
Badger, and killed him: And that afterwards he {topped un 
the earth again, Quz eſt eadem tranſgreſſio, &c. and demand 
Judgement: Whereupon the Plaintiff demurred. Andit was 
held by the Court, that the Action well lay 3 Foz although the 
common Law warrants the hunting of ſuch ravenous beaſts of 
pꝛey in another mans Land, becauſe the deliroping of ſuch crea- 
tures is pꝛofitable fo? the publique 3 Bet the Law requires, that 
ſach things be done in an oꝛdinary anduſualmanner:And this is 
_ confirmed and explained by the Statute of 8 Eliz. cap. 15. Foz al- 
though the Statute gives reward fo2 thekilling of vermine, pet 
it ſaith it muſt be with conſent,and with reatonable Engines and 
deviſes : Therefoze there being an oꝛdinary courſe (viz. hunting) 
to kill the Badger, the digging koꝛ him was unlawful, Nicholas 
Caſe in 36 and 37 Eliz, foz a For is expꝛeſiy to that purpoſe, 


» 


Pit verſus Webley. 


Rohibition was pzayedupon the Statute 23 Hen. 8. cap. 9. foꝛ 
Pbbeing cited out of the Dioceſs, contrary to the Statute. The 
Caſe was; Pit had a Warrant from a Juſtice of Peace, and 
ſerved it upon Webley , as he was coming from Church from 
a Sermon, upon a week day: Whereupon Webley libeld 
againſt him in the high Committion Court, where the cauſe of 
arreſt was allowed; But koꝛ the contempt, the Court there gabe 
Webley 61. coſts; And foꝛ thoſe colts there aſſeſſed, a Prohibition 
was pꝛayed. But Man the Secondary infozming the Court, 
That he never knew of any Prohibition grounded upon a ſug- 
geſtion grounded upon this Statute, there being many exte⸗ 
ptions therein; The Councel foz the Plaintiff in the Prohibition 
thereupon relinquithed their lurmile upon the ſaid Statute, of 
his habitation within a pecultar Diocels , and framed the ſug- 
geſtion upon the Statutes of x R.3.cap.15.4 20 Ed.z cap. 5. which 
pꝛohibit arreſts in time of Divine Service, Et in eundo & redeun- 
do to & from the Churchze thereupon pꝛaped the Prohibition. But 
it was ſaid, That thoſe Statutes are, where the matters are be⸗ 


twirt one common perſon and another, but not where it toncerns 


the King anda Common perſon, as here it did; this arreſt made 
being at the Kings Suit, And to this opinion the Court ſeemed 
to incline, and that there was juſt cauſe foꝛ a Prohibition: But 
Ti. further 


— 


(40 
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further day being given , the parties mean while agrird. 
Hankinſon verſus Sandilaus, Mich. 10, Jac. rot. 461. 


Ebt upon an Obligation of 40 l. Upon 0yer of the condition 

bereof.the Caſe was; Two bound thiemſelves,or any of them, 
their Heirs, Executors, or either of their Heirs, &c. And the Action 
was here bꝛought againſt one of the Dbligozs only, the other 
then living: Whereupon the Defendant demurred in Law. And 
whether this Bond be joynt and ſeveral, oz only a joynt Bond, 
to be ſued againſt them both, was the queſtion ; It was urged 
fo2 the Defendant , that the Obligation was ſealed and deli⸗ 
vered by both of them joyntly, and was a joynt Bond, and the 
wozds (ſubſequent, or either ot us, (in refpect one of the obligoꝛs 
Was to be viſcyarged tyereby, it being incertain which of them) 
was thereſoze Void. And it ditfered from the Caſe in Dyer fo.1g. 
where thꝛer were bound in an Obligation, Obligamus nos, & 
utrumqʒ noſtrum, &c. The Bond there is joynt and ſeveral, all of 
them being lo bound at the beginning: But it is not ſo here; Fo? 
fir, both of them are here bound, and afterwards follow theſe 
woꝛds, Or either of us; And the Obligte hath atcepted it as a 
joint Died, and lo ought to purſue the lame: But it was held 
by the Court, that the acceptance here is not material, as to the 
election, but it ſtill remains at the pleaſure of the Dblige to 
ſue them joyntly and ſeberally. And the joint delivery of the 
Bond ſhall not make it to be a joint Bond, and not ſeberal; The 
ſame being by the Law joint and ſeberal: And in this Caſe Et 
and vel are all one. And the Court thereupon overruled the de- 
_ And Judgement was giben, and entred fo2 the Plain⸗ 
tiff, : 


Termino 


eee bande 
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8 Doyley verſus White, Hill. 6. Jac. rot. 85 3. 
The Caſe appeared to be; One Leonard Loves bzought 
an Action of Treſpaſs in the Common Bench againſt Iu- 
lian Godard, widow, Þanging the ſuit, the takes Doyley to 

husband: Judgement was given againſt Julian Godard, anda 

Writ was directed to White the Defendant., being then She⸗ 

riff, Quod caperer Julianam prædictam, per nomen of Julian 

Godard, ad ſatis faciendum prædict. Leonard. pro damnis, &c. 

The Defendant made a ſpecial juſtification, -That at the time 

of the Action bꝛought againſt her, ſhe was Joliaa Godard, wi⸗ 


dow: But at the time when the capias ad ſatisfaciendum was 


Executed, and lhe thereupon Arreſted and Jmpziſoned, ſhe was 
the wife of Doyly : Mhereupon the Plaintiff Demurred in 
Law, and it was adjudged foz the Defendant : Foz the whole 
Court was of opinton, That if an Action be bzought againſt a 
widow, who.is found guilty, and befoze Judgement takes an 
husband, that the capias ſhall be awarded againſt her, and not 
againſt her husband; And in this Cale of her ſubſequent Barri- 
age with Doyley (pe not being ſo much as once named in any 
part of the Ketozd) if the Sherif had returned that ſhe 
now was married, he would habe falſified all the pzoced- 
ings: And therefoze they relolbed, that the Action was not 
maintainable, | VV 


Matthew verſus Craſs. 


' A Ction, Fo2 theſe wozds ; Thou art an wlioremaſter , for thou 
{ \baſt lain with Zrowns wife, and hadſt ro do with ber againſt a 
chair; By reaſon-of which wozds he lofi his Marriage, ad dam- 
num, &c, After Uerdid fo: the Plaintiff, it was moved in ar⸗ 
reſt of Judgement, that the wozds were not Actonable, but exa⸗ 
minable only in the Spiritual Court: And that this was the 
firſt pzefident , where loſs of Marriage was ever laid foz wozds 
ſpoken of a man; And ſo, not like to Anne Davies caſe, Co. 4. fol. 
16. But it was concsibed by the Court, that there was not any 
difference betwixt the Caſes, as. to the hinderante of Marriage 
either of a man o2 of a woman: Which being alledged in this 
Caſe, and a tempozal loſs and damage to enſue thereby, ale 
i | T t 2 though 


A Crion fg the Falſe Impriſonment of the Plaintiffs wie 


(1) 


(2) 
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(3) 


(4) 


(5) 


though the trime is to be puniſhed in the Eccleſiaſtical Court, 
pet theſe wozds gibe the Tefnpazal Court Jurisdicion , any 
makes them here Actionable: So the calling of one Baſtard, 
is triable and determinable in the Spiritual Court; pet when 
matter ſubſequent is laid which is triable in a Tempozal 
Court, (as to entitle himſelf to be heir, oz where he ſhews 
tome polſibf{ity of being peir) this maketh the calling of 


him Baſtard to be actionable at the Common Law. So here, by 


reaſon of the allegation of his loſs of Marriage, by theſe wonds 
ſpoken, the Action ts maintainable 3 And Judgement was given 


The Rlog verſe Sorel. 


N EndiQment, Foz (topping of water, was qualhed as in- 
'Acuticients The maꝛds being, Quod quzdam pars aquz was 
by him lapped ; which wozds are 100 intertain: Foz by Croke 
Juſtice, it ought to have dien Quzdam pars terræ aqua coopertæ; 
And by Naderidge, Magna pars aquæ, àttoding to Luttrels caſe, 
Co: 4. fol. 88. & Dyer 248. which were to that purpoſe cited: 
Whereupon the party endicted was diſcharged, oP 


1. 19906 Ravjis werſus Barret, & Porter verſur Agar, 


1 was reſolbed this Term by all the Court in theſe Caſes ; 
That a Writ'of Errv2 doth not lie upon the firſi Judge - 
ment: either in a Wir of Partition, oz Account. 15 


Kipping wer ſor Syn. 
Ebt Upon the Statute. of 2 Ed. 6. foz not ſetting foxth 


Du Tithes3 and detlares, That he was Pꝛopꝛietoz of 
the Rectozy of B. in the County of S. foz the Term of ſe- 
ben years 3 And that the Defendant was occupier of Lands 
within the ſame Parilh fox fix moneths, by a Demiſe 
made 10 Martii , 1 1 0 — 4 10 Rec N 
Auguſti Anno pradiſto did tutt his Con 6 3 And 
upon the 10 of September next following, the Defendant, 
being Subdirus dicti Domini Regis, carried away the ſaid Con, 
not ketting oughtrhe tenth, arcozding to the Statute: The De: 
kendant pleaded Nil debet, And it was found fo2 the Plain- 
tif; And now moded in arreſt of Judgement; Fir}, that the 
Plaintif bn his own ſhewing had no cauſe of Agion againſt 
the Defondant 5 Foz the Defendants Jnterel} in the Land was 
determined beſos the Citdes were carriedawap: But the Court 
wald it ta be no Exception ; Foe although his Intereſt in the 
Lands was determined, pet he remained owner of the Coꝛn: 
Fo2-if Con be tut down, although a ffranger take it away >» 

War 1 CASE e 
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Subdiftus dicti Domini Regis; 5 Fo the Statute referrs 
drm to is pl tapatity ; But dicti gots ta his natutal 
determined his death. And this was held by three of the 
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Mie That this Term Sir Edu. Coke Chief Jultice 


of the Cemmon Bench, was made Chief Juſtice of the 
Kings Bench, and had only a Writ to command him to at- 
tend in that ſervice, and ao Patent, which was openly read, 
and then he took bis Oath to execute that Office; And Sir Henry Ho- 
bert the Kings Attorney, was made Chief Juſtice of the Common 
Bench; Sir Francis Bacon the Kings Solicitor made Attorney Gene- 


| ral; And Henry Telverton made Soliciter, 


Rogers verſus Parry. 


Sſumpſit: Jn conſideration of 10 l. he pꝛomiſed to make him a 
Leaſe fo2 21 pears 11 April, 9 Jac. And that the Defen⸗ 
dant, being poſſeſſed of an Houſe adjoyning, whereof a ſhop 
was parcel, afſumed that he would not ſuffer the Trade of a 
Joyner to be uled in the ſatd ſhop during the ſaid Term: And 
alledges in facto that he paid the ten pounds, and that the De- 
fendant the ſame day Demiſit tenementa prædicta fox 21 pears 
in forma predicta: And that upon the 10 April 10 Jac. and foz 
the pear following, he permitted one I. S. to uſe the Trade of a 
Joyner ln Shopa, parcella meſſuagii prædict. contra formam al- 
ſumptionis prxdi. After Non aſſumpſit pleaded, and Uerdict foꝛ 
the Plaintiff, it wasmoved in arreſt of Judgement, that the De- 
claration was not god; Becauſe he doth not lay in Shopa prædict. 


no that it was parcel of the houſe, tempore aſſumptionis; noz that 


the pꝛomile was made during the term: foz the term may be lur⸗ 
rendzed: Sed non allocantur; Fo2 the term ſhall be intended to ton⸗ 
tinue,unleſs it be other wile ſhewn on the contrary part. Vid. 21. 
A. 7. 32. Alſo the ſhop being partel, ſhall be intended always par- 
tel: And contra formam aſſumpſionis intends, that it was the foze- 
ſaid ſhop; And although he doth not ſhew that the demiſe was to 
the Plaintiff, pet becauſe it is demiſit in forma prædict. Jt ſhall be 
intended to be tothe Plaintiff, 


—_ - Dennis ver/w 4690468 


Ebt upon an obligation: The condition was; Whereas he 
| Jane obliged to payſuch a ſumm of money, at Newton pe- 
trarch; Ik he paid it at the day at Newton afozeſaid, that then, ac. 
The Defendant pleadeth payment at the day at Newton afoze- 


(ard, 
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aid tbe Ven. fac. beingof Newton only, without ſaying Petrarch ; 
And a Veaire facias de novo was awarded. 


Moore verſus Goodgame, 


Rror of a Judgement in the Common Bench in Replevin 3 
„The Erro2 alligned was , becauſe in the Replevin, the 
Plaintift alledgeth the taking to be apud Warfield in a place 
called Eaſtmedow : The Defendant ſaith , that Locus in quo is 
thꝛie Acres of Medow in 5 which is the Freehold of 


the Lady Periam, and made confignce as Bailick unto her; The 
Plaintiff replies and entitles Mnſelf to that Land as à Copy- 
bold parcel of the Mannoꝛ of Wargrove: And upon long plead: 
ing in Bar to the avowey.Replication,Rejoinder and Surrejoind⸗ 
er, the Jfſue was, Whether Infra manerium de Wargrove talis ha- 
berur conſuerudo 3 That the laid Land in Warfield is a Man- 
noꝛ of Warfield demilſed and demiſable by Copy of Court Roll, 
prout, &c. And this was tried by a Ven. tac. de vicineto Manerii 
de Wargrove , and found fo2 the Plaintiff, That there was 
within the Mannoꝛ of Warfield (uch a cuſtomary Mannoꝛ: And 
it was reſolved by the Court, that within one Pannoz there 
may be another Yannoz demilable by Copy, and that within 
that Mannoꝛ there maybe cuſtomary Tenants: Foz as well as 
there may be a Tenant at Mill of a Yannoz at the Common 
Law; So there may be Tenant at Will, accozding to the 
tuſtome of the Yannoz: Mherekoze it was adjudged accozding- 
ly foꝛ the Plaintiff, And Writ of Error being brought, Erroz 


was alligned, becauſe the Ven. fac. was of the Mannoz, where 


it ought to have bien of the Mannoꝛ of Wargrove and of War- 
field, which is a diſtin Uill of it (elf; Sed non allocatur; Foz 
the Iſſue being, whether within the anno? there be ſuch a 
tuſtome, the Venue thall be only of the Pannoz, and War- 
field being parcel of the Yannoz, ſhall be intended to be within 
ft; Mherekoze the Judgement was affirmed, | 


The Earl of Bedford verſus 4444444 


7T"Reſpaſs; fo? entring into Land in Lanygame: The De- 
fendant pleaded that the place where is thzte Acres par- 

cel of a great Maſt called Hope in Lanygame, parcel of the Man⸗ 
noꝛ of Biſhops-Taunton 5 And that the Earl of Bedford was 
ſeiſed in Fix of the Yannoz of Biſhops-Taunron , whereof one 
houſe and twenty Acresof Land in Lanygame, is tuſtomary and 
Copyhold Land, demiſeable, ac. in Fe 3 And that the Earl of 
Bedford granted unto him the ſaid Yefſuage and Lands by 
Copy, ct. in F& 3 And that within the Mannoꝛ is ſuch a tuſtome, 
that every Capyholder of the laid Yannoz tHould habe Com- 
mon of Eſt overs in the laid Maſt called Hope,&c.and ſo jultifies 


And 


(4, 


(5) 


6 2. 
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And the Jfſue was upon this cuſtome 3 and found fo2 the Plain⸗ 
tiff, that there was no ſuch tuſtome: And it was moved in ar⸗ 
reſt of Judgement , that the Ven. fac. was awarded only of 
Lanygame , and not of the anno? , as it ought to have been. 
And Doderidge held, that the trial was god enough 3 Foz the 
Copyhold being in Lanygame , and the place where being in 
Lanygame, they of Lanygame may well try that cuſtome; foz 
the one part of the Mannoꝛ may well know the cuſtomes ok the 
other part: But it being afterwards moved again; Coke Chief 
Juſtice, and all the Jultices agreed, that it was a miſtrial: 
Foz the Venue ought alwapeg go be of the place as large as 
the extent of the Jfſuez And*We Jfſue being, whether there 
were ſuch a tuſtome within the Yannoz , ac. The Banngz 
may extend into divers Uills 3 Therekoze the Ven. fac. ought 
to be of the Mannoz, and not of the particular Uill within 
the Mannoz. But if the Illue had been, Whether thecuſtome 
were fo2 ſuch Copyholders within the Uill, there it ought to 
have bien otherwiſe : Wherefoze it was oꝛdered, That & Ven. 
fac, de novo ſhould be awarded. 


/ 


Wheeler verſas Heydon, Hil. 8. Jac, rot. 1317. 


Ebt upon the Statute of 2 Ed. 6. foꝛ not letting out his 
1 Tythes, but carrying away his Cozn, the Tythes not 
being ſet foztÞ3 And Declares that one Thomas Rock, Parſon of 
the Rectozy ot Scripton, let unto him the Recozy foꝛ ſix pears, 
if he lived ſo long and continued Parſon there; And that the 
Defendant, being an occupier of ſuch Lands ſown with wheat, 
within the laid Pariſh, reaped and carried it away, the Tythes 
not being let fozth, dc. And avers the life of the laid Thomas 
Rock, and that he continues Parſon, ac. The Defendant plead⸗ 
ed Non debet; And à ſpectral Verdict was given, that the Pat⸗ 
ſon made the Leaſe foz fix years, ik he lived ſo long; And the 
woꝛds, if he continued Parſon, were not within the Leaſe 3 And 
they found all other points accozding to the declaration; And 
if, at. Ind hereupon it being moved and argued at the Bar, 
all the Juſtices C belides Haughton, who doubted thereof) held, 
that the variante betwirt the Leaſe in the declaration, 


JILL LUC 1 l and the 
Leale found ſhall not pzejudice 3 Foz it is all one in lub 


(tance 
although it varies in wozds : And the addition in the decla- 
ration, If be ſolong continue Parſon, is no moze than what the 
Law ſpeaks , foz ſo the Law tacitely implies 3 And therefoze 
the addition thereof is no variance in ſubſtance, Jt is alſo 
geod enough foz a ſecond reaſon ; Foz the Leaſe is not the ground 
of the Action, noz is the declaration founded upon the Leaſe , 
but upon the carrying away of the Tythes 3 and fo2 remedy of 
his wzong was the Action bzought 3 And the allegation of the 
Leaſe is but an inducement tothe Action: And the Jury finding 


that 


2 


JaCOBI Regis in Banco Regis. 


That he hath a god Leaſe and a god Title to ground his 
Action, although it be not in the lame manner pzeciſely as he 
declares „ Jt being found foz the Plaintiff , be ſhall have 
Judgement. But if Debt had been bought upon this Leaſe 
fo2 years , ſuch variance peradventure would habe bien ma⸗ 
teriail, becauſe the Leaſe is the ground of the Action 3 Mhere⸗ 
foze it was adjudged fo2 the Plaintiff. Ste foz the firſt point 
40. Ed. 3.3.12 Ed.3 Variance 77. And foz the ſetond point, Plowd. 
32. & 191. H. 6. 29. 3 H. 6. 25. 


De la Hay Verſus Vaughan, Paſch. 11 Jac. rot, 416, vel. 486. 


Rror of a Judgement in the Common Bench 3 Foz that the 
Plaintiff, being an Attozney in the Common Bench, ſued 
' an Attachment of pziviledge againſt the Defendant, and re- 
covered againſt him by Non ſum informarus. And the Erroz 
aſſigned, becauſe the Plaintiff did not find pledges de proſe- 
quendo. And this being certified, and in Nullo eſt erratum plead, 
ed, it was foꝛ this cauſe reverſed, Vide 9 Ed.4. 27.18 Ed. 4.9 
2 H. 7. 1. 12 Eliz. Dy. 288. poſtea fol. 8 


Pyot verſus the Lady St. Joha, Mich. 7. Jac. rot. 3214. in C. B. 


Ichard Pyot Alderman of London, as Alligne of. Sir Oli- 

ver Cromwell, bꝛings Covenant againſt Katherine Lady 
St. John. Foz that, whereas Sir Oliver Cromwell being ſeiſed 
in Fi of a Weſſuage in Bednall Green, and poſſeſſed of a Leaſe 
foz divers years pet enduring, ( ſhewing of what Leaſe and 
how he came thereunto)let both the Þauſes and the Courts, Oꝛch⸗ 
ards, and Gardens appertaining unto them, to the laid De⸗ 
fendant fo? ten years by Jndenture , wherein the covenants 
to repair the Houſes , Edifices, and Buildings, with neceſſary 
reparations : and that the would maintain and kiep Dimiſla 
ptæmiſſa with Paling and Fencing, and at the end of the Term 
would leave Domus et alia præmiſſa, ſufficiently maintained, 
repaired , paled, and fenced : And ſhews that by a Died he 
granted to the Plaintiff the (aid Reverfion in Fe , and by 
another Ded the Reverſion foꝛ years: And that the Defendant 
attourned upon the ſeverall Gzants; And that at the time of the 
Leaſe and G2ant of the ſaid Reverfton, the Þouſes were well 
repaired; And that after the Gzant upon him of the ſaid Be⸗ 
verſion, Diverſa domus loca, parcella, & res eorundem tenemen- 
torum, & p;zmiſſorum de caſuat. dirupta & fracta fuerunt, & in- 
de caſu devenerunt; Et diverſæ aliæ parcellæ & res eorundem tene- 
mentorum & præmiſſorum eiſdem præmiſſis affixa ab- inde avulſa 


& aſportata ſuerunt, prout ſequitur, &c. And inſtanteth in the pabe. 


ment of the Court, the carrying away of the Locks andReys 
of a Cupboard, the bzeaking of the Slals in the windows, the 
xy -.. WV carrying 


(7) 


(9) 


— 
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carrying away of a Shelf which was nat ſhe wn to be fixed, at. 
Andit was thereupon demurred, and adjudged koꝛ the Plain⸗ 
tiff; And upon wꝛit of Inquiry of Damages, entire Dama⸗ 
ges were given, to 1001. and Judgement accozdingly, and there- 
upon Error bzought : Firſt, upon the matter in Law, becauſe 
he baving two reverſions, the one in Fie, the other foz years 
granted by ſeberall Derds, and at ſeverall times, and could 
not therefoze have one Action , but ought to have bzought ſe- 
verall Actions. But all the Juſtices held, that it may well 
enough. And Coke (aid , that it was ſo reſolved upon argument 
in the Common Bench 3 Fo2 one map habe an Action of Waſt , 
upon ſeverall Leaſes, and upon ſeberall grants of a Reverſion, 
and a Formdon upon ſeverall gifts 3 and upon the ſame reaſon 
he may have one TUrit of Covenant. Secondly, it was objected , 
That the allignment of the bzeach is in not repairing of the 
pavement, which is out of the Cobenant, foz it is neither build⸗ 
ing, paling, noꝛ fencing 3 And Damages are given foz it, and 
the Damages be entire; Sed non allocatur 3 Foz it is within the 
intention of the Covenant, and it is quaſi the building; and with- 
in the wozds, leave them ſufficiently maintained, repaired , &c. 
And the not repairing may be matter ot value, and much pꝛejudice 
to the Lefſoz. Thirdly,it was alledged, that the aſſignment of the 
bzeach in glaſs being bzoken, cannot be in glaſs which is but 
tracked; And it is not within the intention of the Covenant,thar 
ſuch perty things ſhould be a bzeach thereof; Sed non allocatur. 
Fourthly, it was alledged, That the carrying away of a ſhelf 
which was not ſhe wn to be fixed, was not any bzeach: Sed non 
allocatur; Fo2 it (hall be intended, fixed: And it is ſaid that di- 


verſæ res affixæ aſportatæ fuerunt. TWherefoze without argument 
the Judgement was affirmed, 


Rich verſ#s Kneeland. 


A Ction upon the Caſe 5 Whereas the Defendant was a com- 
mon Bargeman, & uſed to carry foꝛ hire from London to Mil- 

ton, and other plates in Kent, That he delivered unto him a 
Poꝛtmantle and 30 1. therein to tarrp, and gave unto him 2 d. foꝛ 
the carriage 3 And that the Defendant tam negligenter cuſtodivit. 
that it was taken from him by perſons unknown, and ſo he 
loſt it: The Defendant pleads ( confefſing the reteipt) that he 
was à common Bargeman , but that he fearing to carry it de- 
libered it to I. D. to carry, and that he gave notice thereof to the 
Plaintiff,and he agreed thereto, & diſcharged him of the tarriage; 
The Plaintiff travers that he did not diſcharge him; And it 
was thereupon demurred , and adjudged koꝛ the Plaintiff; foz 
the delivery by this allent is not materiall ; But the only mat- 
ter Traverſable is the diſcharge, which is illuable, and found 
fo2 the Plaintiff, An Error being bꝛought, was afſigned3 Firſt, be: 


cauſe 
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cauſe this Action lies not againſt a common Bargeman withou 

ſpectall pzomiſe. But all the Juſtices and Barons held, that it 
well lies as againſt a common Carrier upon the Land. Se- 
condly, they held, that the Traverſe was god; Mhereloꝛe the 


—_— 


Judgement was affirmed, 


Barrons werſus Ball in the Exchequer Chamber. 
& tion fox theſe woꝛds, Thou art a murtherer, for thou art the (10) 
{ Xfcllow that didſt kill Mr, Sydnams man. And he doth not ſhew 
that any. of his Servants was ſlain, nec innuendo anp that was 
lain: Upon Not guilty pleaded, it was found foz the Pla intiff, and 
adjudged fo2 the Plaintiff in the Kings Bench, and Error thereof 
bꝛought in the Exchequer Chamber, and foz that cauſe reverſed, 


8 Ratcliff ver ſus Michael in the Exchequer Chamber. 


X Ction foꝛ Wozds, Thou art as bad as thy wife when ſhe ſtole (11) 
my Cuſhion: And Travers that any Culhion was ſtoln; 

And after verdict for the Plaintiff, and Judgement given in the 

Rings Bench, it was reverſed foz this cauſe in the Exchequer 

Chamber, koꝛ it is not aberred that there was any felony come 

mitted 3 And then it is not any flander, . 


King verſus Bagg in the Exchequer Chamber. Trin. 8. Jac. rot. 13. 


—Rrorof a Judgement in the Kings Benth in Action fozwozds (12) 

| Mr. I. D. was robbed of 40 l. and 100. marks worth of Plate; 

and Alice Bagg,(innuendo the Plaintiff,) and T. S. had it, and for that 

they will be hanged: Upon not guilty pleaded, and berdic and 

Judgement fo2 the Plaintiff, it was now afſigned foz Error, 

that an Action lies not foz theſe wozds3 Foz he doth not lay that 

the ſtole it, and it may be they came to it by lawfull means: 

And although be laith, they will be hanged for it, thoſe wozds by 

themſelves will not maintain an Action, and they do notinfozce 

the firſt wozds 3 Wherefoze the Judgement was reverſed. 


Wharton verſus Sr. Edward Muſgrave, in the Exchequer Chamber? 


DL Rror in the Exchequer Chamber; the Error aſſigned, fozthat (13) 
{ ,Debt was bzought in Cumberland, and Judgement had by 

confeſſion, and a Scire facias bzought again} his Executoz, in. 

Midd. and Judgement there koꝛ the Plaintiff, where the Scire 
facias ought to habe bern bought in Cumberland, where the 
bꝛiginall was brought, and not in Midd. although the Judge⸗ 
ment was there by confeſſion at Weſt, Foz the Scire facias ought 
always to purſue the firſt Acton 3 TUherefoze the Judgement in 


A uz Jordan 


the Scire facias was reberſed. 
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(14) E; 


(15) E 


Jordan verſus Wikes. 
TI Je&ione firmæ of a Leaſe of Edw. Brigman 23 Octob. g Jac.of a 
Melluage and Lands in Wheature Aſton fo five years: Up- 
on Not guilty leaned, it was given in evidence fo? the Plaintiff, 
that Edw. Bridgman tlaimed tu that Land in right of his wife, 
and made that Leaſe foz trial of the title: The Defendant ſhews 
that theLefſoz was dead after the Indenture, and befoze the 
Attion bꝛdught; So the Leaſe being made by him only without 
bis eme, is void und determinable by dis death, and it can- 
not beſappoſed he doth adbuc tenere extra poſſeſſionem: Nndal- 
thougbd he might be found guilty foz the firft Ejectment, pet he 
caniiot be guilty againſt him, ko withholding the poſſeſſion af- 
ter the death ol the husband 3 And the Leflix hath no cauſe, as 
this Caſe is, to habe any Habere poſſelflonem. But the Court 
held, that in regard the Feme had not entred after the death of 
ber husband, the Leaſe is not determined no? void after the 
death of her husband, but voidable only. | | 


- Battholniew verſus Belfietd, Trin. 1 1 Fac. rot. 924. 


Rror bꝛought by John Bartholmew, Son d Þþeir of Tho.Barthol- 
1 mew againſt Hen. Belfield, of a Judgement given by Default 
in the Common Bench, Irin. 40 Elz. in aFormdon in deſcender, 
against Tho. Bartbolmew the Father, fo2 a eſſuage and Lands 
in Sün dingt in the County of Berks : The Plaintiff aſſigns foz 
Erro the Default of the Warrant of Attozny who was foz the 
Demandant in the Formdon 3 Henry Belfield ponit loco ſuo 
Dawly Attornatum ſuum, Without porting his name of Baptiſm 
uid was Anthony) Vid. 15 Eliz. Dy. 336. 355. & 105. Which 
tm tobe Erroz, not aided by any Statute, noz amendable : 
The Defendant in the Writ of Error pleads in Bar a Fine with 
four Pzoclamations3the firſi Pzoclamation 23 June Trin. 44 Eliz. 
The fecond pꝛotlamation 16 Novemb. Mich. 44 Eliz. The third 
Pꝛotlamation 28 January, Hill. 45 Eliz. The fourth Pꝛoclamati⸗ 
on 13 Mai, Paſch. primo Jac. àttoꝛding to the Statute of 31 Eliz. 
Uthich Fine was levied to John Serle and his peirs, of the 
Meſſuage and the Land in queſtion, to the uſe of him and his 
pet is. with warranty; And the time ofthe Engrolling the Fine 
was theron in the Plea z And that by vertue thereof John Serle 
entreb, and was leiled ok the ſaid Deſſuage and Lands to the 
uſe'bf him and his Þeirs 3 And demand Judgement, whether 
the Plaintiff ſhall be received to bzing a Writ of Error, oz to 
altign Errozs agdinſt this Fine with Pꝛoclamations: Where- 
upon the Plaintiff Demurred: And two points were moved at 
be Bar by Damport foz the Plaintiff z Firſt, whether he who is 
only Tenant to the Writ, and not Tenant to the ma.” 
| efen- 
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Defendant bere appears to be, may plead this plea whith goeth 
in Bar ofErro2s : And ſecondly; whether the Bar be god, And 
it was reſolbedby the Court upon ſolemn argument, That the 
Tenant to the ſuit may well plead this Plea, Vid. 9 H. 6 46, & 
47. 47 Ed. 3.7, 8. Six Rich. Walgraves caſe. Fitz. Nat. Br. fol. 
107. K. Cok. 3. the Barqueſs of Wincheſters cafe. Secondlp, 
that this Fine, and five years paſſed without bzinging a Writ 
of Error is a god Bar, (by the wozd Actions) within rheſecond 
ſaving of the Statute of 4 H. 7.cap. 24. And Coke Chief Juſtice 
remembzed Mandevils Caſe to be ſo adjudged upon i my dit 

ut 

be 


ment in the Exchequer Chamber 27 Eliz. That if "Te 
and fi 


right to a Writ of Error, and ſuffer fibe pears to paſs. 
banging. that Writ, he ſhall be barred by that Fine 
pears e And lo it was laid to be adjudged 38 Eliz. in Bar- 
ton and Harvies caſe & Damports caſe 5 Eliz. Dy. 224. again the 
opinion in Zouches caſe Plow, 373. Vid, Cok. io. Lampets caſe, & 
Co. 10. 98, & 99. Seymors caſe. B 


— 
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Mlarſh verſes Brace. 


uuns 
8 


. 
x * 


Des upen a Leaſe foz years, and demand Rent foz twa 


Jyears and an half, ending at the Annuntiation [aft paſt; 
A The Defendant pleaded, that befoze any Rent due, he af- 
2 0 ane eſtate and intereſt to I. S. who payed the Rent 
to the Plaintiff koz half a year due after the allignment, which 
he artepted kram his hands; And it was thereupon demurred, 
becauſe it is not àlledged that he gave notice unto him that be 
was Alſignte , alſo becauſe the contract continues betwixt the 
Letſo2 and Leſſee during the Term, notwithſtanding this Aſſign: 
ment. But all the Court reſolved, that this alſignment and ac- 
ceptance of the Rent from the hands of the Alligner is notice in it 
ſelf, and an agreement that he is his Tenants and then he map 
not afterwards reſozt back to the Leſſee 3 And the Bar is god to 
a common intent, and it ſhall not be intended but that be knew 
bim ta be his Tenant; and accepted him as his Tenant unleſs 
the contrary be ſhewn : Wherefoze it was adjudged fo2 the De- 
kendant, Ik other matters were not ſhewn, ac. 


Sir Chriſtopher Heydon verſus Godſalve. 


ER of a Judgement given befoze Thomas Fleming Chief 
Juſtice , and Juſtice Doderidg in an Aſſiſe of Novel diſſeiſin 
againſt the ſaid Sir Chriſtopher Heydon by Roger Godſalve of 
Lands in Baconſthorp in the county of Norff. The Defendant 
confeſſed that he was tenant, and that the Plaintiff was ſeiſed 
in Fe, andcouldnot deny but that he dilleiled him; Upon which 
confeſſion the Plaintiff releaſed the damages, and had Judgement 
to recover ſeiſin per viſum recognitorum : And thereupon Writ of 
Error was bzought 3 and the Errozalſigned, becauſe the Judge- 
ment was Quod recuperer ſeiſinam per viſum recognitorum, where⸗ 
as the Allile was never taken , but Judgement giben upon con- 
kellion: And upon this Erroz alligned, it was demurred 3 And af- 
ter argument at the Bar, reſolved by the Court to be no Erroz 3 
Fo2 although the Allile was not taken, yet the Jurozs bad 
the view by intendment given unto them befoze the Afſiſes, 
by the Sheriff, as he 1s commanded , and they are called 
Retognitozs, and ſo are intituled Nomina Recognitorum; and 
the ſubſcription is Summonitio Recognitorum ; And although 


the 
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the Allile is awarded upon the plea in Bar, and the leiſin and 
dilleiſin is tonkelled in right of the damages, which is but an 
Enquelt of office, yet they be called Recoguitores; And although 
they never palted on the Alliſe, yet Judgement ought tobe, Quod 
recuperet viſum per recognitores 3 Foz otherwiſe, if he ſhould be 
redifſeiſed, he could not habe a Mrit of Rediſſeiſin 3 fo2 that 
ought alwayes to be by the Jurozs of the firſt Allile, by whom 
the view of the ſeifin was given: And if all the Recognitozs of the 
Allile be dead, ſo as there be not two of them alive, who with 
others may inquire of the redifletfin, the Mrit of Rediſſeiſin fails, 
as Nat. Br. 189, 8 Hen. 8. 23 Af, Pl. 7. 33Ed.z, Rediffet- 
ſin 7. 40 Aſſ. 13. Wherefoze upon theſe reaſons , and upon 
view of a pzeſident 4 Jac. of ſuch a Judgement given befoze Pop- 
ham in an Alſile , where the difſeifin was confefſed, and ſearch 
made, and the pꝛeſident found accoꝛdingly, Jt was held by them 
all, that the Judgement was good; And ik no pzeftdent had bien 
ſhewn, yet it ſtands with reaſon that luch a Judgement ſhould 
bee good; Foz otherwiſe, by the tenants Act, there never could be 
a Rediſſeiſin : Wherefoze the Judgement was affirmed. 


Wats Caſe. 


11 was pꝛayed to the Þigh Commiſion Court, fox 
one Wats, Parſon of S. (who was there depzibed foz incon⸗ 
tinency, and another pzeſented to his living, and he thereupon 
pꝛoturing a. pardon to be reſiozed to his benefice, was after- 
wards ſued and p2octeded aga inſt foꝛ coſts of ſuit) to ſtop their 
pꝛottedings (he having obtained the pardon, befoze the ſentence 
was giben.) And it was allowed per cuciam 3 Foz though ano- 
ther be Plaintiff in ſuits in the Courts of Starchamber oz High 
Commiſſton , yet they be the Kings ſuits, and he may pardon 
them: And if the Pardon coms befoze any ſentente giben, they 


ſhall not afterwards give any coſts, as Co. 5. fol. 51, Halls Ciſe. 


Heath zerſus-Rydley, | 


N an Action of Debt, at the Common Laws Judgement being 
Lagainſt the Defendant , and day given to mabe in arreſt 
thereof. he in the interim pꝛekerred his Bill in Chantery, and obs 
tained an Injunction to ſtap Judgement and Execution: But not⸗ 
withſtanding, the Court granted both; Foꝛ bythe Statutes uf 27 
Ed. 3. cap.i. & 4 Hen. 4. cap. 23. After Judgement given, (be it in 
plea real oꝛ perſonal ) the party ought to be qutet, and tu lub⸗ 
mit thereto; Foz a Judgement being once giden in curia Dawnat 
Regis, ought not to be reverſed, noꝛ avoided, but by Error; dE At- 
taint : And in the ſame term upon a Prohibition tu lap pzortedings 
in the Court of Requeſts, it was delibered foꝛ E 


| N time 
in Law, That if any Court of equity doth intermeddle —— 


1 


(3) 


(4) 
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matters pzoperly triable at the Common Law, oz which con⸗ 
tern ffriehold, they are to be pꝛohibited 3 Foz neither Writ of 
Etror, 02 Attaint tan be bzought to reverſe the detrers made in 
thoſe Courts. Otherwiſe it is upon trialls at the Common 
Law 3 Fo2 all matters are there decided either by a Jury of 
twelve men, againſt whom ( if they err in their verdict) an Ar- 
taint lieth 3. o2 by the Judges, where ik they err in their Judge⸗ 
ment, the party grieved may bꝛing his Writ of Error. 


Hetley verſas Sir John Boyer, Sir Anthony Mildmay, and others, 


he Defendants (being Commiſſioners of Sewers in the 
1 County of Northampton; Upon the Statute of 23 Hen. 8. 
cap. 5.) afſefleda Fine upon the Uillage of D. and appointed it 
to be levied by l. S. and another, upon the Cattle of Hetley, and 
they to lell them fo2 the Fine; Which actoꝛdingly was done : 
Whereupon Hetley bzought his Action in this Court, and had 
Judgement againſt them; Foz which he was called befoze the 
ſaid Commitlioners, who ſtrongly impoztuned him to releaſe 
the laid Action, but he refuſing, they committed him to peterbo- 
rough Goal : Their Warrant to the Gaoler being, To cake che 
body of William Hetley, and him there to keep without Baile and 
mainpriſe, till he ſhould hear further from them of ſome order to 
be taken for his delivery: Þereupon. the Court was now moved 
fo2 his diſcharge, and fo2 an Attachment againſt the TCommillio⸗ 
ners: Which being awarded, returnable the Term following, 
and ſome of them then pzeſent in Court, they were Fined and 


committed 3 Foz it was held, that the Tarrant by them made 


was in Direc oppoſition to the Authozity and Judgement of this 
Court; And that the Commilltoners of Sewers cannot tax a 
whole Townlhtp:, but it ought to be done ſeverally, and pꝛo⸗ 
poztionably to every inhabitant to himſelf, as it was adjudged 
in Cokes 5. Rep; Rooks Cale. And that the woꝛds of the Statiite 


al 23 Hen. 8. cap. 5. Left to their diſcretion, ought to be ſana diſ- 


cretio, which is, diſcernere per Legem quid fit juſtum 3 But herein 
appeared an apparant malite, to impole a Fine upon a townlhip, 
and one man therein to be only puniſhed, But Sir Anthony 
Mildmay, (being Chief of thoſe Commiſſioners ) not then ap⸗ 
pearing in Court, atcoꝛding to warning, in Termino Paſch, 12 
Jac. An Endictmentfoz a. Premunire was d2zawn againſt him up⸗ 
on the Statute of 27 Ed. 3. cap. 1. fo2 that his illegal acting as 
a Commiſſioner 3 Mho being thereupon Fined foz that offence, 
obtained the Rings pardon, and in Mich. Term following, mo⸗ 
ved foꝛ an allowance thereof; which being read and viewed by 
the Court, the woꝛds thereof were, Omnes & ſingulas offenſiones, 
trangreſſiones & contemptus. Coke Chief Juſtice thereupon made 


aqueſtion;' Whether by this pardon. the Judgement in the Pre- 
munire was releaſed; That Judgement being, Ic ſhall be done un- 
to him as with the Kings Enemies: But afterwards the Court al- 


Ter- 


lowed of his pardon. 
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Nesse edits ꝗuerela; Ko: that John Durrant, Paſch. 
0 Jac. bagught Treſpaſs in the Bings: Bench 


SS) again({ Cnild, and damages were aſlelledto 141, 


and cos to 5 1.10 8. and Judgement there 
given fo2 the damages and costs. And that af- 
terwards in Paſch el 1 Jag, Child bzought a Writ 
rere of Error; ànd Judgement was affirmed in the 
Exchequer Chamber, and 5 l. xo g. there afſefſed foz coſts, fox 
delaying the execution ; And that Durrant, did nor enter the firf} 
Judgement, but mean between the firft Judgement, and the 
Judgement in the Writ of, Error be releaſed to Child, all Exe⸗ 


cutions and Demands 3 pet notwithſtanding this releaſe he had 


ſued Execution as well foꝛ the 14 l. damages, and 5 l. 10 8. fox 
colts upon the firſt Judgement, as fo2 the coſts upon the Arit 
of Error: Mherefoꝛe be pzayed relief. Durrant, who was Plain⸗ 
tiff in the Action of Treſpaſs, takes Jfſue-upon the Releaſe, and 
found againſt him foz Child; And after verdict Durrant mobed in 
arreſt of Judgement, That this Releaſe ſhall not help Child the 
Þlaintiff in the audita querela , becauſe, being befoze the Judge- 
ment affirmed, and not pleaded 3 that Execution is now upon 
the laſt Judgement; and ſo he thall not habe benefit of this Re- 
leaſe: Sed non allocatur; fo he had no time to plead it: Allo this 
ſecond Judgement is only foꝛ the coſts increaſed, and the Execu⸗ 
tion foz the firſt colts and damages is upon the firſt Judgement, 
and not upon the ſeconvs Wherefoze this Releaſe is a Bar un- 
to it: And although the Execution be entire, yet that is no cauſe 
of diſcharging the whole, but only of the firſt damages and 
toſts, but not quoad the colts aſſefſed upon the Judgement af- 
firmed : Mbereloze it was adjudged that he ſhould be diſcharg- 
ed quoad them, but not quoad the ſecond colts 3 And he was re- 
ſtoꝛed accozdingly. | 2 
8 tr Marſham 
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+ , 4ludgement in the Common Benth, in Debt upon 
Ter ation of. ſixty pounds 3. oyer being demanded, the 
i as entred in hæc verba, &c. pro ſexaginta, ſexin- 
"0 ou this variante, it was demurred in Law, and 
ientgiben,_ and Writ of Error bzought thereupon , and 
Jud int afſigned faz Erroz; And without argument, the 
cement was affirmed. Foz it was held, that the Obliga⸗ 
ion was god 3 And the wozds all one in intendment. 


Crawley verſss Lydgeat, Trin. 11 Jac, rot. 822, 


Udita querela; Foz that whereas the ſaid Thomas Crawley, 
and one John Bare , were obliged joyntly and leverally tg 


the Defendant in 150 l. And the Defendant in Mich. 7 Jac. re- 


covered in the laid Common Bench; againft the laid John Bare 
his laid Debt, and 3 l. 12's, foz coſts, and the lame Term 
bzought another Action in the Kings Bench againſt the now 
Plaintiff, and recoberedthe laid Debt, and 71. 12 s, fo? coſts; 
And that the Defendant 16 Odtob, 10 Jac. ſued an Elegit again 
John Bate : Whereupon was returned, that he had gods to the 
balue of 10 l. which were delivered in Extent, and Lands to the 
value of 201, which he held foz the life of Alice Shelton by Leaſe, 
the moptie whereof he had in Extents And not withſtanding he 
bad taken that in ſatisfacion of his Deht, pet he had pꝛocuͤred 
a Capias ad ſatisfaciendum foz the (ame Debt againſt the now 
Plaintiff, and had taken him in Execution 3 Foz which he pꝛay⸗ 
ed remedy : And upon this declaration it was demurred, that 
theſe two ſeveral Judgements are upon one ſame Bond, and 


upon one ſame cauſe, and foz one and the ſame Debt, of which 


be ought to have but one Execution with ſatisfaction 5 But 
untill ſatisfaction he may habe Execution againſt them ſeve- 
rally, which is the reaſon in 4 Hen. 7.8. & 29 Hen. 8 Execut. 
132. That although the one be taken in Execution by Capias, 
de may have a Capias againli the other, becauſe it is not any 
fatisfacion 3 Foz the body is but a pledge foz the Debt, and no 
ſatisfaction : But when he hath taken fozth an Elegit, which 
is returnedſerved, and Lands delivered in Extent, That is as 
ſatisfaction, and is an endof the ſuit,and the Law accounts it as 
a full ſatisfaction ; Foz he is to hold the Land untill he be 
fully ſatisfied,and ſhall never afterward have any other remedy 3 
Which is the reaſon, that at the Common Law, after the Elegir 
fs returned? ſerved, if the Land be afterward eviced. he never 
thall have a riextent oꝛ any other remedy, Foz the Law reputes 
mas ſatisfied: And ſo by the Statute of 32 Hen. 8. if part 
e extended and not all, be ſhall not have a riextent, * be 
d 
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hall bold the reſidue untill he be ſatisfied 3 and the Law will 


not make any fractions: But being ſatisfied fo2 part, by the 
Land, he ſhall not reſozt after to another execution, And Coke 
ſatd, the reaſons pielded in the books be, that after an Elegit 
taken, he ſhall not habe a Capias 3 Foz it is intended Quod ele- 
git ſibi executionem, when it appears ſo upon the Retoꝛd but that 
is never done, (if he be a god Clerk who doth it) untill it be 


returned) And the taking ok the Land in extent foz the Debt, 


is in Judgement of Law, as if he had taken a Leaſe foz years in 
ſatisfaction of the Debt: And if he had taken ſatisfaction of 
the one, he never ſhould take execution againſt the other, and 
that is his full latiskadion in Law; that although this Execu⸗ 
tion is afterward reverſed, yet he ſhall not have any other Ex⸗ 
etution: Mhereupon all the Juſtices delibered their opinions 
ſeriatim, that the Execution was not well taken: Mherefoze 

it was awarded that he ſhould be diſcharged, Vid. Co. lib. 5. 

fol. 17. 9 Ed. 4. 31. 50 Ed. 3.4 & 5. 34 Hen. 6. 20. 21 
Hen. 7. 19. 5 


Hutten 2erſ#s Bech, Mich. 11 Jac, rot. 66. 


A Ction foꝛ woꝛds 3 Mhereas be was Conſtable and Church⸗ 
Ar of Aunſtie in the County of Lincoln; and by reaſon 
of rhoſe offices expended divers lumms koꝛ the uſe of the in⸗ 
babitants of the lame Uillage ; and behaved himſelf truly in 
the Execution of thoſe offices , that the Defendant ſpake theſe 
woꝛds of him, Thou haſt beguiled and deceived the town ( innuen- 


do the inhabitants of the Village of Aunſtie) upon thy accounts of 
41. And it is no marvel thou groweſt rich, when thon deceiveſt 
che Town. The Defendant pleaded Nor guilty , and found 
againſt him; And it was moved that theſe wozds be not actio⸗ 
nable, foz they be to general: And of that opinion was the 
whole Court; Foz to ſay that be is a cozener, and cozened ſuch 
of ſuch money, is not actonable, as it hath bien adjudged 3 Fox 
it ts uncertain what thing cozening is: And although it was 
here objected, that theſe wozds were ſpoken of an Officer ſwozn, 
and toucheth him in point of his Office with perjury, it was 
beld not to be materials; Foz this Action is not in point of Df- 
fice, no2 is it an apparent affirmative that he is perjured: 
Mherekoze it was adjudged foꝛ the Defendant, 


Freeman verſas Sheen. 


Ebt upon an Obligation of 100 I. The condition was to 
ſperfozm the arbitrement of 1. S. The Defendant pleaded 
that he made an arbitrement, wherein was recited , That 
whereas there was a ſuit in Chancery by Sheen the Defendant 


againſt Freeman, foz ſuch a cauſe, at. That that ſuit ſhould 
FL 2 ceaſe, 


(4) 


(5) 


340 


Termino Paſchæ Anno duodecimo 


. £6) 


— kl 


ceaſe , and that the ſaid Freeman ſhould ſtand acquitted de 
qualibet materia in ead. contenta 3 and abers , that he did not 
any further pzoſecute the laid ſurtzAnd that the Plaintiff always 
afterwards ſtetit inde quietus of ebery matter in the Bill, and 
pleads perfozmance of all other the laid matters; The Plaintif| 
thews, that befoze the ſubmiſſion the ſaid Defendant exhibited 
quandam billam in the Chancery againlt him, and ſets it down 
verbatim; and ſhews further , that after the arbitrement, he ex: 
hibited in Chancery quandam aliam billam, &c. and ſhews it verbꝛ- 
tim, and avers that they were both foz one ſame cauſe, and the 
lame matter compziſed.in the Laſt Bill as was in the fozmer ; 
And lo he was not acquitted, ac. And hereupon the Defendant 
demurred in Law: And it was moved, that the arbitrement 
being; that the Plaintiff Staret acquieratus pro qualibet materia 
in prædicta billa, &c. Jt is not ſuffitient to lap, quod ſtetit quie- 


n qu 
tus, but he ought to ſhew that he was diſcharged thereof in 


facto, and how; as 22 Ed, 4-21. & 18 Ed. 3. Bar 24. 8 H. 7. 6, 
And of that opinion was Doderidge upon the firſt motion: But 
being afterwards again moved, Coke and all the other Juſtices 
held, that the plea is god enough, notwithſtanding that ex- 
teption; Foz there is ditferente where one is obliged to acquit 
another of ſuch a Debt oꝛ ſuch a ſuit, it is not ſufficient ts 
ſave him harmleſs, but be ought to pꝛoture his acual diſcharge, 
as the books be. befoze cited 2 But the arbitrement being; that 
he ſtaret acquietatus, that is no moze but that by that arbi⸗ 
trement he ſhall be acquitted 3 which is Cufficient ; Foz where 
arbitrations' make an award „ that the one ſhould be quit 
againſt the other, that is a god Bar in an Action bꝛought by 
anp of them, 20 Hen. 6. 18. 22 Hen. 6. 39. Setondly, it was 
objected , that this Replication was not god, becauſe it is not 
ſhewn that any Subpcena was [ued fozth upon the Bill, noz 
that the Defendant anſwered thereto, noz what became of it: 
And this was held to be a material exception 3 Foz otherwiſe 
there is no damnification oz cauſe of fear, 18 Ed, 4. 27. Cok. 5. 
24 Broughtons Caſe. Thirdly, it was moved that the Replica- 
tion was not god; Fo2 he ſaith, Quod exhibuit quandam billam, 
which is another then is intended in the arbitrement ; Where: 


foze it was adjudged foz the Defendant, 
Vale verſus Feild. 


Jectione firmæ of a Leaſe of Robert Arden; And declares 
Edt a Leaſe made at Cardeworth, of Lands in parochia de 
Cardeworth prædict. The Defendant pleaded Not guilty , and be- 
ing kound againſt him, it was moved in arreſt of Judgement, 
that the Venue was awarded de parochia de Carde worth, where 
it ought to have been de villa de Cardeworth; Foz parochia 


de Cardeworth prædict. is not the Uillage mentioned befoze. 
But 
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But all the Court held it was god enough, foꝛ (prædida) mabe 


them all one; And the Court ſhall not intend that the Parith 
extend into;other Uills then Cardeworth; And although a Pa⸗ 
rith may extend into moze Vills 3: yet it ſhall not be lo intend⸗ 
ed, elpecially when it is ſaid, Parochia de Cardeworth predict. 
And therefoꝛe the Ven, fac. awarded de Cardeworth, oz de parochia 

de Cardeworth is well enough : Mherefoze by the opinion of 
the whole. Court it was adjudged 'fo2 the Plaintiff, Vid: 4 Ed. 


* 1 


4. 38. 22 Ed. 4. 2. 


O Chriſtopher Heyden werſ#s Roger Godſalye and others. A 
Mrit of Error was bzought, returnable in Parliament; of a 
Judgement given in the Rings Bench in a Writ of Error in af- 
tirmance of a Judgement in an Affiſe, quod vide ante fol. And 
this Writ was granted upon an elpetial petition unto the King: 
And now this! term it was p2ayed that erecution might be 
granted, notwithſtanding this wzit of Error, becauſe at another 
time he had a Superſedeas upon the firſt Writ of Etror, where- 
by the Plaintiff was delayed in the Execution of his Judge- 
ment in the Alliſe; and therefoze he ought not to be again de- 
layed by a new Writ of Error. Vid. 5 H. 7. 22.6 H. 7. Second- 
ly, this Writ of Error is to reverſe a Judgement upon a 
Judgement, and the firſt Judgement, being atfirmed by the 
ſecond Judgement, is moze then a fingle Judgement, and 
it ſhall be intended true; Mherekoze the Execution ſhall not 
be Gaped, no moze then in an Attaint. Alſo divers excepti⸗ 
ons were taken to this Mrit of Error, whereby the Recozd 
ought not to be certified thereupon. (.) Becauſe that the Writ 
was, In recordo & proceſſu Aſſiſæ novæ diſſeiſinæ quæ fuit inter 
ipſos Rogerum, &c. & præfatum Chriſtopherum ſummonit. & capt. 
coram dilect. & fidel. noſt. nuper Thom. Fleming nuper capital, 
Juſticiar. noſt. ad Placita, & Joh. Doderidge milite uno Juſticiar. 
noſt. ad Placita coram nobis tenend. aſſignata Juſticiar. noſt. ad 
aſſiſas in comitat. Nort. nuper aſſignat. &c. (I.) Exception, Becauſe 
he doth not ſhew who was Plaintiff oz who was Defendant in 
the Mrit of Error, noz in the Afſiſe ; Sed non allocatur; Foz the 
Pꝛeſidents are both ways ; ſometimes to name the Plaintitf 
and Defendant, and ſometimes not. Secondly, becauſe he doth 
not ſhew whether the Afſiſe were by Writ o2 without Writ by 
tuſtome. Thirdly, becauſe he doth not ſhew the places where 
the Aliſes were held. Fourthly , becauſe Thom, Fleming 
was named Capitalis Juſticiarius ad Placita 3 And he doth not lap, 
Coram nobis renend: aſſignat. Fifthlp, foꝛ that the wit is, Re- 
cordum nobis ſub Sigillo veſtro in præſens Parliamentum mittatis; 
whereas it ought not to be certified under his Seal, but on- 
ly the Recozd bꝛought by his hand, and the tranſcript left in 
Parliament, and the Kecozd it ſelf ought to be carried back by 
the thief Juſtice . Vid. Dy. 375.22 Ed. 3 Error 8.8 Hen. 8 Error $1. 
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9 H. 5. 13. 1 H. 7. 19. And afterward-all the Juſtites deli⸗ 
vered their ſederal opinions concerning theſe exteptions. And 
they all, beſides Doderidge conceived the Writ ill upon the fourth 
exteption, Fo there was ndſuch Retoꝛd befoze Str Tho. Fleming, 
capital. Juſticiar.ad Placita, the wozds Coram nobis tenend. aſſignat: 
being omitted, and the addition of them after thele words, viz. 
(Et Joan. Dodefidge milite uno Juſticiariorum noſtrorum) cannyt 
refer them to the firſt. Vid. Dy. 173. And koꝛ the luing execution] 
they all beſides Coke chief Juſtite, held, that the Mrit of Error 
it ſelf is a Superſedias in it ſelf; Foz although there were a Su- 
perſedias befoze ; that was upon another Judgement; And this 
Writ of Error is upon another Judgement, and is in debate 
whether it be Error 02 no; and untill it be determined, they may 
not p2otfed to execution : And they all held that a Writ of Error 
in Parliament is by the diflolution of the Parliament deter⸗ 
mined. 55 | ; 


Mallory verſus Lane, in the Exchequer Chamber. 


E in the Exchequer Chamber of a Judgement given in the 


Kings Bench in an Aſſumpfit, Foz that whereas the Father 
ofthe Defendant Mallory being endebted unto him, the ſaid Lane, 
in 2co l. did deliver to the ſaid Lane two Statutes of Sir John 
Wentworth of 400 l. and pzomiſed to make unto him an alfign⸗ 
ment and letter of Attoznep to recover and receibe the ſaid 
Debts upon the ſaid Statutes, and dyedbefoze any aſſignment ; 
The Defendant, pzetending himſelf to be Exetutoꝛ unto his 
Father , requeſted the Plaintiff Lane to deliver unto him the 
laid Statutes; and in tonſideration that he would deliver them, 
pzomiſed to pay unto him 200 l. at ſuch a day; And that up- 
on his pzomiſe he delivered unto him the Statutes, and that 
be had not payed, ac. Upon this, Mallory the Defendant in the 
Rings Bench pleaded Non aſſumpſit; and found againſt him, 
and Judgement accozdingly : And now it was aſſigned foz Er- 
ror , That it was not a ſufficient conftderation to ground an 
Action; fo2 the Plaintiff hath no intereſt in the Statute , and 
the redelivery of them unto the Defendant, is no mozethen a 
delivery of ſuch things as belong unto him ik he be Executsz, 
But it is here alledged, that the Defendant Mallory pꝛetend⸗ 
ing himſelf to be Executoz ; So he doth not lhew that he is Ex⸗ 
ecuto2, and then he hath no benefitby the delivery of them unto 
him: Sed non allocatur 3 Fo2 all the Juſtites and Barons held it to 
be & geod confideration 3 Foz when Lane had the Statutes deli⸗ 


vered unto him lawfully , although he had no allignment of 


them, lo as hd might fue them; yet he might retain them: And 
therefoze this redelibery of them unto the Defendant Mallory 
without luit is a ſufficient conſiberation: alſo they held, although 
the Defendant Mallory is not thewn 19 be Exetutoꝛ, but pꝛe⸗ 


tend 
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| tend himſelf tobe Exetutoꝛ 3 pet obtaining the Statutes into his 
hands upon this confideration , it is a ſufficient ground foꝛ the 
Action aqgainl} him: Wherefore the Judgement was affirmed, 


Jacob verſas Mills. 


EN of a Judgement in the Kings Bench, in an Action foz 
E, words ſpoken attwo ſeberall times: The Defendant plead» 
ed Not guilty, and found againſt him, and Judgement fo2 the 
Plaintiff3 And leberal damages being found by the Jury, 
one entire Judgement was giben fo: damages and eoffs : And 
now the Erroz afſigned , that foz theſe words firſk mentioned, 
viz, He hath poyſoned J. S. ( quendam J. S. adtunc defunctum 
innuendo ) and he not averring that he was dead at the time 
of ſpeaking the words ( foz adtunc refers to the time of the 
declaration) the Action was not maintainable: And fo was 
the opinion of all the Juſtices and Barons, that the Action lay 
not 3 and that the Judgement was erroneous : But whether 
it were reverſable foz the entire, oꝛ only quod the Judgement 
foz thoſe wozds (the damages being ſeverally afſeſſed by the 
Jury, but entire cofts and entire Judgement given ) was the 


doubt: And thep all conceived, that the Judgement ſhall be 


reverſed only quoad the damages for the words foz- which 
the Action lies not, and ſhall be affirmed quoad the cots any 
the reſidue; Fo2 all the coſis are due, as well where part 
of the wozds are found, as where the refidue is found: Mhere⸗ 
upon the Judgement was affirmed quoad part, and reverſed 
quoad the reſidue. | 


Anonymus, Trin. 10 Jac. rot, 1153. 


Ebt upon an Obligation: The Defendant after Iſſue de 
| Jud: at the Niſi prius , relicta verificatione dicit quod ipſe 
non poteſt decere actionem, nec quin ipſe fuit ſai juris & ſcriptum 
prædictum fecit voluntarie. And thereupon Judgement entred, 
And the Erroꝛ afſigned , becauſe the entry was, Quod non 
poteſt decere (where it ought to habe bin dedicere ) which 
made all the ſentence bitious and itnſenfible , and is not 
amendable 3 And of that opinion was the wole Court: Mhere⸗ 


fozeit was reverſed, 
Courtney ver ſus Glanvill. 


(9) 


(10) 


FLanvill ( who was commited unto the Fleet the laſt day of (11) 


JMich. term 11 Jac. Foz non-perfozming of a detrie in Chan- 
tery) upon an Habeas corpus returned: The Caſe was inſoꝛmed to 
be luch: Glanvill fold to Courtney, being a young gentleman, a je- 


well, which he pꝛetended to be of the value of 360l. whereas in 
trut 
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truth it was wozth but 201. and the other je wels tu the value of 
100 l. and doꝛ his ſecurity he took a bond of 600 in the name of 


ale; and 
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and demanded Judgement, ik he might now pꝛocchd in a Court 
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of Equity: And all the Judges of England were hereupon af- 
ſembled, and theſe matters debated befoze them; And reſolved 
by them all, that although the laid Bill compzehended much 
matter of equity, and there was very god cauſe he ſhould 
have been relieved, ik he had complained befoze the Judge- 
ment obtained at the Common Law, yet now having ſuffered a 
Judgement at the Common Law, although it were by way of 
defence, he comes to late to be relieved in a Court of Equity; 
and cannot now examine any pꝛetente of Equity, after a Judge- 
ment at the Common Law. Wherefoze he and all the Court 
held here, that the partyought to be bayled, and they let him to 
Bayle untill the next Term, and he was then diſcharged, Vid. 


22 Ed. 4 37. 
Cramlingtons Caſe. 


Ramlington beingendicted fo2 a Reſcous,erception was taken 
thereto, becauſe it wanted the woꝛds vi & armis, o? ma- 
nu fortiz As alſo, becauſe the plate where the Keſcous was made 
was not certainly erpzeſſed. But the Court held, it was tobe 
intended, that where the Arreſt was made, there alſo was the 
Reſcous 3 and therefoze * enough, without the wozd ibi- 
dem: The Endictment alſo was god without the words vi 
& armis; F02 the wozd Reſcuſſit, implies it to be done with 
force, | | 1 
| Selby verſus Catrier, 
' a Cion fox theſe wozds, Thou art a Bankrupt knave: Upon Not 
A canry pleaded, and found foz the Plaintiff, and a motion 


1 If &: | "$21.04 8 : 
gattes. The Caſe was; One by his Will in waiting, deviſed 
15 have by my will given ſuch particula 177 
yc a uwm. This by the 
[5 termed Commiſſum fidei, and held a god Legacy 3 And if 


Purete was pzayed ta the Court of Nequeſts, foz that 


(12) 


(13) 


— „ — — 
—_ (5m. — 244 et ttt _ — 9 — 2 
n — 


Termino Paſchæ Anno duodecimo 


(150 


men, whether this Court is not to tozred it. And it was held 


by the whole Court, That ik they of the Court of Requeſts 
ought not to hold plea thereof, this Court (notwithſtanding 
it ſelf cannot hold plea thereof.) may well pꝛohibit that, and 
other Courts, from holding plea of luch things. Foz this Court 
is to take conuſance of all other infertour Courts, and to coren 
all Errozs and pzoceedings in them: And by Coke, if a Coditil 
be by woꝛd, They in the Spiritual Court are to compel them to 
add it unto the Mill; And therefoze there being an o2dinary rc . 
medy to be had foz this ſpecial kind of Legacy, the Court of 
Requeſts is not to hold any plea of it, Vid, Star. 4 H. 4. cap. 23. 


Rowland Egerton verſus Edw. Egerton, 


Rohibition was pzayed to the Pꝛerogatibe Court, to reſtrain 

their pzociedings there, in pzoving the Mill of Sir John 
Egerton, who thereby had diſpoſed of all his perſonal and real 
eſtate, and diſinherited his right heir, and gave nothing to any 
of his Gzandchildzen : The ground whereupon this motion was 
made, to have a Pꝛohibition foz the whole Mill, was, In re- 
gard it was intended to habe a trial at Law, whether it were a 
Mill oz not; And if they thould be ſuffered to pzocied, and pzove 
the Will there, and to allow it there, foꝛ his Perſonal Eſtate, 
it would then be a very great evidence to indute the Jury up- 
ona trial to paſs foꝛ the Mill: Therefoze to pꝛevent the pꝛeju⸗ 
dice tothe trial, which afterward was to be had in this Court, 
a Pꝛohibition was payed fo2 the whole. Jt was alſo further 
ſhewed, That Sir John Egertons daughters, (during that ſuit 
fo: the Pꝛobate of the Mill) bad taken Letters of Adminiſira- 
tion out of the Pzerogative Court fo2 the perſonal eſtate; By 
which aa they bad there in a manner diſallowed of the Mill. 
And this, the Court conceived to be very ſtrange; And granted 
a Pꝛohibition fo2 the whole, both foꝛ the land and gods; And that 
after the trial here had, the lame tobe temanded unto them as 
to the goods: And this difference was then taken, and agrid 
fo? Law, by the whole Court; That where a Mill doth con- 
tain in it lands and gods, the Court ſhall not grant a Pꝛohibi⸗ 
tion foz the whole, in the generalty: But if in ſuch a ſpecial 
caſe, it be alledged, That the party who made the Mill, was 
then de non ſane memorit, a Pꝛohibition ſhall there be granted fox 
the whole: But ſuch a Peohibition is not to be granted in all ca- 
les, where a Will contains in it a diſpoſing both of Lands and 
goods; Foz then, it would tend to hinder all the pꝛottedings in 
the Eccleſiaſtical Court 3 which is not to be granted but in ſpe- 
tial tales only: Foz the Law allows of a Pꝛobate there; be- 
cauſe, -befoze the Mill be pzoved, an Executo? cannot bꝛing any 
Action. Vid. Co, 6. fol. 23» 


Fox 
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Fox verſus Prick wood. = Ks Org 
PA was pꝛaped to the Lozd Pꝛeſident and Countel (15 


of the Marches of Wales: Mhere the Caſe was, J. 8. 
being ſeiſed of the Land in Fe, makes a Leaſe fo2 life, and 
afterwards levies a Fine of all bis Lands with an Indenture 
to lead the uſes of the Fine, which was, to the uſe of I. D. fox 
15 years; and afterwards to the-uſe of himſelf foz life, with a 
power (by a Proviſo therein) Foz himſelf to make Leaſes fo: 
21 years, 02 thꝛie lives in poſſeſſion : This Leaſe (as touching 
this power) beingqueſionedbefoze the Councel of the Barthes 
of Wales, by a Bill there pꝛeferred, tu habe u ſtap of the: Exetu · 
tion of the power to matze Leales during the 15 pears, ( pe ba- 
ving Exetuted the ſame by making a Leaſe during the tontinu⸗ 
ance of the 15 years: ) Þereupona Peobtbition was pꝛaped, and 
granted by the CourtzFoz-fhey!nll-agreed-,.'that this term of 
15 pears is pꝛiſently ſubjeu unto the power, by the Proviſo of 
vim in rematnber;;;t0 make Leaſes foꝛ :pears 3 And that this 
power doth iſſue out of the whole eſtates And that the'frfiLef- 
ler ſhall have the Rent reſerved during the 15 pears, limited un⸗ 
to him: And lo thoſe being matters determinable at the Com- 
_ _ The Court of::Marches ' ought: not to intermeddle 
therewith, „ SOTO MU WEE TOE OTE SEG 50 00 CO OG IE a WE 
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| Oldfield oſs Inhabitants Hundreds de Witherley, 
| In Comitat. Cant. 


(1) A Crion upon the Statute of Winton ſuppoſing that he was 
| Ae of 80 l. in money, and of a Cloak and divers other 
| things; And that ue and Cry was made, xc. And that the 

Inhabitants had not anſweredhim, at. Upon Not guilty 

pleaded,it was found, Quod quoad captionem, aſportationem & ſpo- 

liationem infraſcript. 801, that the Defendants were guilty ; and 
aſſeſs Damages to 90 l. Et quoad refiduum infraſcript. Not guilty : 

And Judgement foz the Plaintiff , foz\o muchas was found fox 

him 3 And that the Defendants ſint in miſericordia. Et quoad reſi- 
duum quod querens nil capiat per Breve, fit in miſericordia: And 
Erroꝛ being bzought; was aſſigned becauſe the Uerdict was ill 
giben: Foꝛ the þundzed cannot be guilty de captione, xc. But the 
be to be found guilty fo2 not taking the thieves , oz not anſwering 
the ſaid money, gc. Sed non allocatur; Fo they map be found guil- 
ty, attoꝛding to the Declaration , foz ſo much as was pꝛobed, 
whereof the Plaintiff was robbed : Andalthough the Plaintiff 
bad put into the Declaration divers things, of which peradven⸗ 
true be could not pꝛobe that he was robbed; yet fo: ſo much as 
be poved 5 it is well enough: And the finding that they are guil- 
p of the caption, &c. is as much as to ſay, that the Plaintiff 
was robbed ol lo much, and that they had not made him amends, 
Secondly, foꝛ that the Judgement ought to have been againſt the 
Defendants, Quod capiantur, becauſe the Action ſuppoſeth , that 
they did it in contempt, at. Sed non allocatur ; Foz that is only in 
a Male feſance but not in a Non feſance, and therefoze the Judgement 
hall be In miſericordia. And the Plaintiff is well amerced foz his 
falle pzoſecution : TWherefoze the Judgement was affirmed, 


Jeffery Cobb verſas Sir John Heydon. 


(2) F=*Rrorofa Judgement in the Common Bench in treſpaſs of al- 
Eat and battery againſt the ſaid Jeffery Cobb, Thomas Wal- 
pole, Froxmere Cocket, and four others, where the then Plain ⸗ 
tiff declared againſt them ſeberally with a ſimul cum againſt the 
others; In which Actions Froxmere Cocker pleaded De ſon gſauli 
Demeſ», and the Iſſue found againſt him, and Damages aſſeſſed 
to 200 l. Tho. Walpole pleaded Not guilty , and found again 


him 


— x 
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him by another Jury to 50 l. and Judgement given againſt him, 
and Coſts aſſeſſed ſeberally to 25 l. Afterwards Judgement was 
giben againſt Jeffery Cobb upon g Non ſum informat, and a Writ 
of Inquiry of Damages awarded: {nd the return being , Viceco- 
mes non miſit Breve, the ſaid Judgement was entred; That it ap- 
peared to the Court, 'that in an Action foz this battery Damages 
were found by Uerdic againft another of the Defendants to 
2ool, that the Plaintiff ſhould recober againſt the ſaid Cobb 
fox Damages 200 l. and 251. foꝛ coſts: Whereupon Erroz was 
bzought 3 Beraule the Damages being found againſt one, ought 
not to conclude the other Defendants: Eſpecially the Mrit ol Eu- 
quiry of Damages being awarded ought to be purſued. And al⸗ 
ter divers motions in the Common Bench, where the ſaid Judge- 
ment was given, and ſpectally entred by direction of Court, it 
was here atfirmed : And Coke Chief Juſtice delivered the rea- 
ſons thereof; Becauſe the Writ is entire, and the Defendants 
are all charged with one battery,although the Detlarattons are 
ſeberal 3 And the Declarations being with a Simul cum, &c. 
thews that they are joynt Treſpaſſes, and therefoze the Da⸗ 
mages given againſt the one ſhall ſerve and map be taken againſt 
the other: And if the damages be tc great, any of the defendants 
map have an Attaint although he be not the ſame party again 
— 1 * Uerdict was found, Vid. 44 Ed. 3. 7, 26 H. 6, Eu- 
queſt 16, Py 
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) E his Term theſe were made Serjeanes, 

z. Gemge Wilde, and Williem Towſe of the Inner Temple; 

1X rec More and Frans Harvy of the Middle Temple; 

+. +1) Neu Finch, Thomas Chamberlaine and Thomas Atbot of Greys 

Inne ; Leonard Bantry, John Mare, John Chibon and Thomas Richardſon 
 **, "Goldſmith verſvs.the Lady Platt, Executrix 
„ of Sir Hugh Platt. (54 

2) pe Defendant pleaded plene adminiſtravitꝭ And found againſt 


ber, and Judgement accozdinglyz And now the bzings Writ 

gt. Ertor: And it was moved, that ſhe ſhould not have a Superſe- 

deas,to;ftap the execution without ſpecial ſureties to pay the ton⸗ 
demnation; if the Judgement ſhould be actirmed. Upon the Sta- 
tute of 3 Jac. cap. 8. Which is general, That in all Actions of Debt 
upon a Bill or Obligation recovered, &c. Execution ſhould not be 
ſtayed, &c. But the Court reſolved, that this Caſe was out of the 
Statute ; Fo2 although it be general, yet it is tobe intended in 
ſuch Caſes where it is againſt the party himſelf, upon his Obli⸗ 
gation, oꝛ in caſe where the Judgement is general againſt the 

Exetutoꝛs; But where the Judgement is ſpecial, that execution 
thall be of the gods of the Teſtatoꝛ, and Damages only de bo- 
nis propriis 3 Jt is not reaſonable , (noꝛ the intent of the Law 
it ſhould be otherwiſe, ) that the party ſhould be infozced to find 
ſureties to pay the entire condemnation with his own gods 3 
And accozding to this difference, Coke ſaid it had bien ruled in 
the Common Bench when he was there: And Man the Secondary 
laid, that the Pꝛeſidents of this Court, ever ſince the Statute 
made, were, that a Superſedeas hab bien allowed upon a Uirit of 
Error bzought by the Executoꝛ oꝛ Adminiſtratoz. 


Worts verſus Clyſton. 


(30 N By the Plaintiff in the ſpiritual Court to ſtay his 
7 own ſuit 3 Foz that he ſuing foꝛ Tithes in the County of Nor- 
wich, by vertue ok a Leaſe made by the Uicar of Toſtes foz thꝛie 
years 3 The Defendant claimed to be diſchargedof the Tithes by 

a fozmer Leaſe and compoſition by died: And the Court held, 

that the Plaintiff himſelf might have a Pꝛohibition to Gap the 


ſuit 5 


„ 
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ſuit; Foz they be not to meddle with the Trial of Leaſes oz real 
contracs, although they have jurisdiction of the Oꝛiginal Cauſe, 
( viz. fo2 Tithes, ) Foz the Leaſe is in the realty, and it is not 
mierly accidental 2 Et non refert, although the Plaintiff in the 
Spiritual Court bzings this P2ohibition to ay his own ſuit x 
Fo2 if this Court hath knowledge by any means that the Spi⸗ 
ritual Court meddles with temporal Trialls, they ought to 
grant a Pꝛohibition. Vid. 1 R. 3. 4. 


Powle verſes Godfrey, Paſch, 10 Jac, rot. 628. 


A Ction upon the Caſe 3 Foz that Sir Daniel Dun Offtcial in the 
A Court of Audience, in a Caſe of Appeal betwixt the ſaid 
Powle and one Robert Coleman, had remainded the cauſe, and con⸗ 
demned the Plaintiff in 41. 108. fo toſts legitime aſſeſſed, and 
had monilhed it to be paid at Candlemas following; And upon 
the 21 Novemb. 1612. had awarded Pzoceſs of Monition to 
warn him to pay it upon the ſaid Candlemaſs day upon pain of 


Excommunicatton,which upon the tenth of Decemb. 10 Jac, was 


delivered unto the Defendant being an officer: of the fozeſaid 
Court to executezAnd that the Defendant upon the twelfth of Feb. 
10 Jac. fallly returned befoze Doctoꝛ Maſters Surrogate of the 
Dffictal , That he moniſhed him upon the 17 Decemb, 1612. 
whereas he never was warned z Mhereupon he was pzonoun- 
ted Exrommunicate , whereby he was diſabled to ſue: And 
therefoze bzought this Action. The Defendant pleaded, that 
he monilhed him the 17 Septemb. 16 10. and. ſo miſtakes both the 
moneth and year : And it was thereupon Demurred Ind now 
the Defendant ſhewed that an Action upon the Caſe lieth not: 
Becauſe this being a Spiritual Pꝛotels , a Court temporal 
cannot puniſh the falſhod in the Exetution thereof: But all the 
Court held, it was well enough 3 Foz be is thereby to habe 
tempozal loſs, ( viz. to be thereby diſabled to pzoſecute tempozal 
ſuits ) and put to much expences; and thereloze the Action lies. 
Secondly, it was objected, that the Declaration was not god, 
becauſe it was not ſhewn in what caule the ſuit of Appeal 
was, ſo as the Court might know whether they have jurisdictt- 


on thereof; Fo2 it may be in a cauſe whereof-thep. have not any 


jurisdiction, and then it is Coram non Judice3. And ſa there tan⸗ 


not be any loſs by reaſon thereof, Thirdly, it was objected, that 


it doth not appear, that Docoz Maſters, ( befoze whom the moni⸗ 
tion was returned, and who awarded the Excommunication) 


had authozity: But all the Court held: that notwithſtanding 


theſe exceptions, the Declaration was good; Foz theſe Spiritual 


jurisdictions and pzociedings nid not be ſhe wed at large: eſpeci» 
ally as this Caſe is: Foꝛ it is but an indutement to the. Agt- 


on, the wꝛong and falſe return being the ground ae And 
len 


particularly ſhewn, that the taxation of the tolls and 


%. 


were 


tence 


(4) 


1 


— — tr 


— 


Termino Michaelis Anno duodecimo 


were lawful, the particular pzocieding nerd not to be erp2efſed: 
 Uherefoze it was adjudged koz the Plaintiff, 


Maxfields Caſe, Paſch. I 1 Jac. rot. 47. 


NEter Maxfield was endicted, That he, being a Convicted Re- 

cufant, departed abobe five miles from his aboad in Walſtood 
in the County of Stafford, againlt the Statute, xc. The Defen- 
dant pleaded, that he infozmed Raph Snead, Walter Bagnal, and 
two other Juſtices of the Peace of the County of Stafford, (the 
ſaid Walter Bagnal being a Deputy Lieutenant there) that he had 
urgent occaſions to go to London , about bufineſs concerning 
his Eltate , and made oath befoze them that it was true: 
Hibereupon they by wziting under their (ſeals gabe licence unto 
him to go to London, oꝛ to other places, as his buſineſs required, 
ta ſix moneths 3 By bertue whereof he went, andſo Jultifies: 
Andit was thereupon Demurred, 1. betaule the Statute of 3 Jac. 
is ; That four Julhices of the Peace with the allent of a Lieu- 
tenant in Weiting, 02 one of the Deputy Lieutenants of the ſaid 
County, in wziting, may gibe licente 3 Foz it ought to be by four 
Juſtices beſides the Deputy Lieutenant: And all the Court 
were of that opinion : Foz the Statute appointing pꝛetilely the 
number of the Juſtites of: Peace with the allent of, xc. it ought 
to be exactly purſued 3 And it is not ſufficient that a Deputy 
Lieutenant be one of the four: Þis affent alſoought tobe by it 
ſelf without the other four. Secondly, thelicence is not god, 
betauſe it is not pleaded to be under their hands: And it is not 
fufficiens to pleab it to be under their ſeals : Allo the licence 
dught tu ſhew the particular cauſe of the licente, and not in ſuch 
general manner, fo urgent caufes: Wherefoze Rule was given, 
— wers not ſhewn, Judgement ſhould be entred foz 

Aa ; : 


le SET ke by 2 1 ; 2 | 
Stain ver Wild, Mich. 12 Jac. rot. 155. Nortt. 


Ebt upon an Obligation at 201, dated 29 Jul. 10 Jac. Con⸗ 
Dorint the 97 ut the Arbitrement of John Ha- 
vers and Jom Baylicof dl ſuits, Controverſies and Demands 
between them 3 Ss as the ſame award of and upon the premiſes be 
made ready to be delivered to the ſaid parties under their hands and 
ſeals before the feaſt of S. Bartholew, &c. The defendant pleaded , 
Quod nullum fecerunt arhitrium: Che Plaintiff ſhe wa, that they ace 
cepio onere arbitrandi de & ſup. priemil. poſtea ſcil. 8 Aug. ann præd. 
made their arbittement under their hands and ſeals, de & ſuper 
praemil? modo & forma ſequent. viz, Chat Tho. Staines ſhould have 
and enjoy ſuch/- an hozſe which was in controverfie be- 
rwixt them, and that Wild the Defendant ſhould pap un- 
to him 3 l. befoze” Michachnas towards bis charges; oo 
„ they 
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they ſhould releaſe the one to the other all matters whatſoe- 
ver betwixt the laid time and Saint Michael; And 
alledgeth the bzeach fo2 non-payment of the ſaid 3 l. Mhereupon 
it was demurred, and it was moved, that it was not a god 
Arbitrement , becauſe the Arbitrement being made upon the 
fifth of Auguſt, to releaſe all Actions, extends to moze then they 
bad authozity to Arbitrate: And although it was ſaid, being 
. pleaded that they made the Arbitrement de & ſuper præmiſſis, it 
is intended, that there was not any cauſe of Action ariſing, 
betwixt the 29 July and the fifth of Auguſt , unleſs it were 
ſhe wn on the other part: Sed nan allocatur 3 Foz the words be⸗ 
ing general, unleſs the Plaintiff belps it with an Aberment, 
that there were na moze cauſes hg agg » if is not god; 
and then the releaſe appointed being void, there is nothing ar⸗ 
bitrated foz the Defendants benefit: Wherefoze it was ad⸗ 
judged foz the Defendant. 


— 


Watz verſor King. 


| 
Reſpaſs, foz entring into his bouſe and cloſe at Grendon : (7) 
Ta Defendant juſtifies, foz that a Cap. utlagat. was | 
awarded againſt one Skelling, directed to the Sheriff of Somerſ. | 
who made his Warrant to the Defendant to execute it: And 
becauſe it was the common voice and kame, that one Skelling | 
was at the Plaintiffs houſe , he went in a fot-path thzough 


the ſaid cloſe to the laid houſe, and asked licence of the Plain- 
tiff to enter into his houſe to ſearch foz the (aid Skelling, and 
the Plaintiff licenced him: Whereupon he entred and ſearched 
foz him, and not finding him, returned the ſame way, gt. The 
Plaintiff traverſeth, that he did not enter by licence 5 And there⸗ ö 
upon Jfſue jopned, and found fo2 the Plaintiff: And now mo⸗ 
ved in arreſt of Judgement, Firſt, that there is not any repli⸗ ; 
cation faz the cloſe , no2 any Ifſue joyned thereupon , and lo | 
all is diſcontinued, But Coke and all the other Juſtices held, | 
that Judgement ſhould. be given, foz that point which is found 
and the diſcontinuance foz the other is atded by the Statute, 
Secondly, it was moved, that it was a miſtrial 3 Foz John 
Whitehead of Whitehead was returned, and Joha Whitehead of 
Whitehill was ſworn 3 Sed non allocatur 3 Foz the alteration of 
the name of the Uill is not material. | 


Sir Edward Muſgrave verſus Wharton , Adminiſtrator of 
Thomas Muſgrave. 


Cire facias, Upon a Judgement againſt the Jnteſiate of 200 l. (8) 
The Defendant pleaded plene adminiſtrzvit, and found | 
again} him 3 And it was now mobed in arreſt of Judgement. | 


Firſt, that the Writ of Ven. fac. —_— not god, becauſe it 3 
| * a 
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ad triandum exitum inter Ed. Muſgrave militem & Thomam Whay- 
ton, and he was named Adminiſtratoꝛ of Thom. Muſgrave; And 
there might be another Action , and trial betwirt them in their 
pꝛoper right: Sed non allocatur; Fo2 it ſhall not be intended, unleſs 
it be alledged, that there be other Actions depending betwixt 
them. A ſecond exception was, becauſe a Juro2 upon the Ven. 
fac. was returned Chriſtopher Pouſanby, and ſo was named in the 
Diſtringas; But in the names of the Jurozs returned, it was 
Pauſanby, who was ſwozn, ſo andther name; then was return⸗ 


ed: Sed non allocatur Foz it is not another name; the difference 


being only in the Surname, and there is very ſmall difference 
in the ſound, eſpecially in that Country, where the ſounding is 
many times of A foꝛ O, oꝛ V fo O & and therefoꝭ e it is not any ma⸗ 
terial variante. A third exception, becauſe the Niſi pnus Roll 
whereupon the tryal was, is, thät challenge being made to the 
Sheriff after illue, and confefſeb, Ven. facias was awarded to the 
Coꝛoner, but the Roll of niſi prius was that the Veo. fac. was 
awarded tothe Sheritf, and the Diſtringas was awarveb to rhe 
Sheriff, and thereupon the trial had; which cannot be, the Ven, 
fac. being awarded tothe Cozoners:But it was heldzfoꝛ that this 
Roll of the Niſi prius is à miſpꝛiũion, and ougyt to be Warrantey by 
the retaꝛd, (although in truth the Roll was nat entred at the time 
of the Reroꝛd of niſi prius mabe, and at the time ok the trial, but 
is à retoꝛd after made,) that it ſhould be amended, and it was 
oꝛdered to be amended, and Judgement given foz the Plainritf. 


8 Ormelade verſus Cooke, Paſt; 1 2 Jac, Tor. 399. 


NEbt foz 10-1, Foz that the Plainticf and Dekendant 8 Aug. 
id Jac,” ſubmitted themſelves'to. the acbitrement of James 
Clerk and John Doughty, of all Creſpaſles , Duties and De⸗ 
mands, and that they the lame day and year: arbitrated and oz 
dered, de & ſuper præmiſſis, modo & forma ſequente, viz. Chat the 
Defendant ſhould pay to the Plaintitf in Latisfaqion of all 
Treſpaſſes and Jnjuries done to. the Plaintitf by the Defendant 
befoze the ſaid day ol lubmillion, la much at. and foꝛ non payment 
bꝛings the Action 3 And upon this Declaration, the Defendant de⸗ 
murred , pꝛetending that the arbitrement was void: Foz 
it is arbitrated all on the one part. via. that he ſhall give a ſumm 
of monp to the Plaintiff, And that the Plaintick is not to do 
any thing to him. But after argument it was adjudged foz 
the Plaintiff; Foz whereas it was awarded, that the Delen⸗ 
dant ſhould pay ten pound to the Plaintiff in (atisfaction of all 
Treſpalſes made by the Defendant to the Plaintiff, the Defen- 
dant hath benefit thereby; Foz by the payment of the ſaid lumm, 
he ſhall be quit againſt the Plaintiff of all-Treſpaſſes , and 
it is a god barr againſt him: And although it were objeced, that 


it appears not there was an end ok all Treſpaſſes and Demands 


between 
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betwfen them, attoꝛding to the laid lubmiſlion, becaule it is not ap⸗ 
pointed that the one Mould releaſe to the other all Treſpaſſes and 
Demands, yet the Court conceivedit to be well enough 3 Foz it is 
not intended that the Arbitratozs had any intelligence given un- 
to them, that the Defendant had any cauſe of Action againſt the 
Plaintiff, but only that the Treſpaſſes were ſolely made by 
the Defendant, and the cauſe of Action given only tothe Plain⸗ 
tif; and ik it were otherwiſe , it ſhould have bien ſhewn on the 
Defendants part, noz is it to be intended, unleſs it be ſhewn. Allo 
Coke Chief Juſtice ſaid, Where the ſubmifſton is of all Actions, 
Treſpaſſes and Demands betwern them, and not with a con- 
dition ſo that it be made upon the premiſſes, &c. Ik thep make 
an award of part, and not of all matters betwixt them , 
although they have knowledge of other matters which they 
did not arbitrate , pet it is god enough fo2 that part whereof 
they made their award; But ik the ſubmifCion had been conditio⸗ 

nal, it had bien otherwiſe , fo2 there they ought to make the 
Arbitrement of all matters whereof they had notice given 
them, otherwiſe it is void in all; And lo he ſaid he had known 
it to be adjudged: TWherefoze by the opinion of Coke Chief 
Juſtice, Croke and Doderidge, it was adjudged foz the Plain⸗ 
tiff, Houghton hæſitante. Co. lib, 8, fol. 97. 7 H. 6. 40. 20 l. 6. 


14. 22 H. 6. 34. 
Higgens werſss Totherden, Mich. 9 Jac, rot, 6 26. 


Ebt upon an Obligation, wherein he demands 30 l. The 
BD Detendant demands oyer of the Obligation, which was, 
Noverint univerſi per præſentes me Johan. Totherden teneri & firmi- 
ter obligary in trigintate libris, &c. And this being entred in bæc 
verba, the Defendant demurred in Law 3 Foz it was objected, 
that trigintate is not any woꝛd, noꝛ hath any ſenſe, andtherefoze 
the Obligation is void: Sed non allocatur 3 Foz although there 
be an addition of two letters, it is but a ſurpluſſage,and ſhall not 
make the Bond void; and it was adjudged accozdingly foz the 
Plaintiff: And Erroꝛ being bzoughtin the Exchequer Chamber, 
without any argument, the judgement was this Term affirmed, 


Weald and his wife verſus Peaſe. 


r 


Ction upon the Caſe 3 Fo that the Defendant being Uicar 

of the Pariſh where they inhabited, kallly and malitioully 
in luch a Court of the Dzdinary,  pzeſented, that they made Þap 
upon the Sunday: Whereupon they were cited and vexed, at. Al⸗ 
ter Not guilty pleaded, and verdig found foz the Plaintiffs, It 
was moved in arreſt of Judgement, that the Action lies not foꝛ 


Baron and Feme; Foz their vexation is (eberal, at leaf} wiſe ' 


the Feme cannot have damages foꝛ the vexation to her husband. 
| 327 2 Secondly, 
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Secondly. that foꝛ this pzeſentment in courſe of Law, and alſo 
in the ſpiritual Court, this tempozal Action lies not; The Court 
doubted upon theſe reaſons and exceptions whether the Action 
were maintainable 3 And therekoze it was adjourned, 


Rigley verſus Lee, and his Wife. 


Jectione firmæ: After Verdict fo2 the Plaintiff, it was mo⸗ 

ved , that the Baron was dead ſinte the Niſi prius, and 
befoze the day in Banco: And whether the Bill ſhoulb abate in 
all, o2 ſhould ſtandagainſt the Feme, was the queſtion : And be⸗ 
cauſe it is in nature of an Action of treſpaſs ; and the Feme is 
charged fo2 her own fad; Jt was adjudged that the Action con- 
tinued againf} the Feme, and Judgement ſhould be entred againſt 
her ſole, becauſe the Baron was dead. 


Elizabeth Slymbridgs Caſe, 


Lizabeth Slymbridg, upon a ſpetial Supplicavit put of the Chan⸗ 

cery was committed to pꝛilon foz want of Sureties 3 And 
upon ſuggeſtion to the Court, that the had pern impꝛiloned fox 
divers weeks, and was big with Child, and ſhould be in dan- 
ger of death, if the ſhould not be enlarged : Coke Chief Jultice 
ſaid, that they at their diſcretion might let her to Bail, upon 


. common oꝛ mean Bapl, to pꝛevent the perill of death to her, oz 


ber Infant: And he p2odiiced a pꝛeſident in 14 Ed. 3. where one 
being in Execution fo2 Debt, was diſcyarged, becauſe he had 


been long impaiſoned, and decrepit, and ſo old and ſtricken in 


years, that he tould not long continue; and theſe reaſons entred 
upon the Koll: And another Pꝛeſident in Paſch. 40 Ed. 3. in Cor- 
nubia, where a Feme bzought an appeal againſt 12 who were 
atquitted, and upon Enquiry of Damages, it was found that 
the ſued it malitioully; and being committed to pꝛilon foꝛ their 
Damages: Afterwards upon ſuggeſtion, that ſhe was big with 
Child, and near her deliberante, ſhe was relealed upon Bayl: And 


he laid, that both thele Retoꝛds were in the Treaſury, | 


(14) 


Metcalf verſus Wood. 


Rror of à Judgement in Account, after the firſt Judgement, 
| Spree be, and-befoze the ſccond Judgement; And whe- 
ther & Writ of Errot lies befoze the ſecond Judgement, was 
the queſtton : And it was reſolved, that in this caſe it lay not; 

02 the rſt Judgement is no other then an Award, and no final 
Judgement, untill he bath accounted befoze Auditozs; And the 
death of. any of the parties befoze the ſetond Judgement ſhall 
abare the. Writ 3 and the Platntiff may be non-ſuited befoze the 
letond Judgement 3 And this firſt Judgement doth not — 
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the oꝛiginall; Anda Writ of Error lies not unleſs in ſpecial caſe, 
where the o2iginal is not determined. But Coke ſaid, that he 
had ſen a Pꝛelident, YH. 8. where an Exigent being awarded 
in an Appeal, a Writ of Error was bzought maintenant: Foz 
he by the Exigent awarded in caſe of Felony , fozfeited all his 
geods maintenant; Mherekaze foꝛ as much as be was at pꝛelent 
- loſs and p2ejudice , he ſhould habe a Writ of Error pzeſently, 


Peplow werſus Rowley. 
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Eat of a Judgement in Salop; The Error afſigned was, (15) 


foz that in an Action upon the Caſe there tryed, the De⸗ 
fendant was eloyned, and had day per efoyze, & Querens habuir 
eund. diem; At which day the Defendant being demanded, appear⸗ 
ed not, but made default; Et babuit diem per default ſecundum con- 
ſuetudinem villæ prædidtæ given by the Court, ( viz. ſuch a day) 
At which day the parties appeared, and Judgement was given 
againſt the Defendant, per nibil dicit; So the plea was utterly 
diſcontinued, becauſe when the Defendant made default, no day 
tan be given untohim, when he was out of Court. And the Al- 


4 


legation that it was done ſecundum conſuetudinem, cannot help 


it ; Foꝛ no tuſtom can help that which is againſt Common Law, 


and an apparent diſcontinuance; Wherefoze the Judgement was 
reverſed, _ 


Lovet verſus Fawkner. 


Ction upon the Caſe 3 Foz that he at the general Saol⸗ 
delivery foz the County of Warwick , held at Warwick 6 
Aug. 8 Jacobi. befoze Sir Peter Warberton one of the Juſkices of 
the Common Bench, and Sir Tho. Foſter another of the Juſtices 
of the Common Bench, Juſtites of the peace, nec non ad diverſas 
felon, audiend. & termin. aſſignat. The Defendant falſo & militioſe 
fine ulla vera & legitima cauſa pꝛotured the Plaintiff to be en⸗ 
dicted That be Voluntarie, felonice & prodicorie endeavoured and 
pzactiſed to perlwade and withdzaw the Defendant , being a 
Subject of the Rings, from his obedience, unto the.Romiſh Re- 
ligion, againlt the foꝛte of the Statute, dt. and impꝛiloned and 
detained him, untill at the lame Gaol-delivery-befoze the ſaid 
Juſtices, he was debito modo & ſecundum legem &. acquietatus; 
And Judgement giben upon a nihil dicit: And a Writ o Enquiry 
of Damages being awarded, 55 l. Damages were found and re- 
turned: And it was now moved in Arreſt of Judgement, 
That the Declaration was not god, becauſe that it is of an 
Endictment at a Gaol-delivery befoze gc. And he doth not ſhew 
that they were Juſtites ad Gaolam deliberand. affignati: And al- 
though it be ſhewn that they were Juflices of peace, and of oyer 
& Terminer , and were in truth Juſtices of Adiſe, & 1 N 
_ ellberand. 
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deliberand, pet becauſe it was not ſhewn that they were Juſtices 
ad Gaola deliberanda, in whoſe right the Endictment is taken; 
The Court held that the Declaration was not god: But Coke 
ſaid, that he conceived that foꝛ another cauſe the Action lay not; 
Foꝛ no conſpiracy, noꝛ Action upon the Caſe in nature of a con⸗ 
ſpiracy, lyeth foꝛ the pꝛoturing one to be endicted of Treaſon 3 fg2 
every man is bound to diſcover'Treaſon, and ought not to concea{ 
it fo2 the leaſt time, becauſe it is againſt the State of the Com- 
mon-wealth,which every one is in duty to maintain; And Trea- 
ſon is ſetret, and lyeth in the heart of man,andeveryonets bound 
to diſcloſe ſuch matters as tend thereto: And it being dangerous 
foꝛ any man toconceal any thing which may tend to Treaſon , 
therefoze the pꝛoͤturing one to be Endicted concerning it, is no 
cauſe of conſpiracy : Foz although an Action upon the Caſe have 
been maintained, foz pzocuring one to be Endiged of felonp, 
pet ſuch an Action was never bzought foz pꝛocuring one to be 
Endicted of Treaſon: Wherefoze they would well adviſe whe⸗ 
ther ſuch an Action did Iye 3 Whereupon the Judgement was 
— 0 quouſque No Judgement ever was 
given, 


Middletons Caſe, Trin, 1 2. Jac. rot. 15. 


Rror by Middleton and others, to reberſe an Dutlawry : The 
fir} Error aſſigned was, becauſe the Capias was awarded 
againſt 5 viz.z men and 2 women, and lo the Exigent 3 the return 
was quod ad quartum comitatum , 8c. non comparuerunt. And he 
doth not lay nec eorum aliquis comparuit 3 And this was held to be a 
- manifeſt Erroꝛ. The ſetond Erroz, becauſe the Exigent is return⸗ 
ed, Ideo per judicium Coronatorum utlagati ſunt : And he doth not 
thew that there is any Coꝛoner oz his name: But the Court doubt- 
edthereof3Fo2 all the Exigents in London are lo returned, where 
the Majoꝛ is Cozoner. The third Erroz, becauſe it was re⸗ 
turned, utlagati exiſtunt, where foꝛ the Women it ought to have 
been waviatz exiſtunt: Wherefoze the Dutlawey was reverſed. 


Goodman verſus William Knight, Trin. II ror, 


'Ovenant 3 And declares that the Defendant and one Agnes 
Knight bp ſuch an Indenture, bargained, ſold, infeoffed, and 
confirmed to the Plaintiff Lands in Fee in Wentmore, reciting 
that Robert Knight by his Will in waiting deviſed thoſe Lands 
unto him in Fe, and that the laid William Knight covenanteb with 
the Plaintiff, that he and the laid Agnes tunc babuerunt virtute 
prædictæ ultimæ voluntatis plenam poteſtatem, bonum jus, & legiti- 
mam authoritatem, to alien and ſell the laid Lands to the Plain⸗ 
tiff in Fü; and aſſign the bzeach, that Rob. Knight dyed ſeiſed 
of the laid Lands, and made not any Mill; whereby 2 
| | delcende 
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deltended to John Knight his heir, who entred and expelled the 
' Plaintiff; Foz which he bzought this Action, And upon this the 

Defendant demanded 0yer of the Jndenture, whith was entred 
in bxc verba:THhereupon the Defendant demurred generallyzand 
thecauſe was, fo2 that the Declaration baries from the Inden⸗ 
ture; viz. becauſe the Covenant is in this manner. And the ſaid 
William Knight and Thomas Knight (whereas Thomas was not 
party to the Indenture, noz enſealed the lame) do Covenant 
for them and their Heirs to and with the ſaid . Thomas Goodman, that 
they the ſaid A illiam Knight and Agnes now have, his Heirs and Aſ- 
ſignes by force and vertue of the ſaid Will, do own full power, good 

fight, and lawful authority to alien &c. And fo2 this variance betwixt 
the Cobenant mentioned in the Detlaration, and this Indenture 
ſewn , Richardſon Serjeant moved, that the Declaration was 
not god: Fo? the Covenant (as it is in the Indenture) is void 
and inſenſible,whereofno benefit can be taken; But all the Court 
held, that the Declaration was gd 3 foz the Addition of Tho. 
Knight in the Covenant is idle, he being no party to the Jnden- 
ture; And foꝛ this cauſe the omiſſion of him in the Declaration, 
is as it ought to be: Allo the woꝛds of the Covenant, his Heirs and 
Aſſignes by force, &c. do own &c. being inſenfible, the party in 
the Declaration omitting them, and reciting the Covenant in 
that which was ſenſible, and laying the bzeach therein, is god 
erough3 and he nieded not ſhew that which was inlenũble: 
Wherefoze it was adjudged fo2 the Plarntitf. FOO 


;  _ Whyfller verſus Lee, 

FT" Rror of à Judgement, in an Action upon the Caſe in Abingdon 
FE Court; The Error alligned was, foz that the laid Court ig 
mentioned to be held there befoze the Majoz, ſecundum conſue- 
tudinem Burgi, a tempore cujus contrarium memorla &c. And it doth 
not appear that there was any ſuch tuſtome there to hold pleas: 
Upon this Erroz aligned, it was demurred in Law, foz it is 
again} the Recozd to afſign ſuch matters fo2 Erroz, it being 
pleaded there, and Judgement given againſt him; And if it be 
true that there be no ſuch cuſtome, then the pzociedings are co- 
ram non judice, and he is not grieved thereby, but he may habe 
Faux impriſonment , if he be arreſted by vertue of ſuch a Judge- 
ment, oꝛ other Actions if his goods be impeached thereby: And 
of that opinion was the whole Court, that this alignment, be- 
ing directly againſt the Kecozd, is not receivable : Mherefoꝛe 
rule was given toaffirm the Judgement. 


© Halſey verſus Carpenter, Trin. 12 Jac. rot. 1006. | 
DT upon an obligation, conditioned foꝛ the payment of 3o[, 
to H. S. J.S.4 A. S. tam cito às they thould come to the age of 
21 Pears 3 be pleads, that he payed thoſe lumms tam cito ag 
they tame ol age 3 And it was thereupon demurred, betaule it is 
not 
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Ing the Plainti 


not ſhewn when he came of age, and the certain time of the pap. 
mentz And foz this cauſe all the Court held the plea to be ill; Foz 
although it be a god plea regularly to the condition of a bond, 
to purſue the woꝛds of the condition, and to ſhew the perfozmance, 
yet Coke (att, there was another rule, that he ought to plead in 
certainty, the time, and place, and manner of the perfozmance 
ok the condition, ſo as a certain iſſue may be taken; otherwiſe it 
is not god: Wherefoze becauſe he did not plead here in certain- 
tp, it was adjudged fo? the Plaintiff; And between the ſame par- 
ties in another Aq ion oft Debt, upon an obligation, the tonditi⸗ 
on being foz.perfozmance of Legacies in ſuch a ill, he plead⸗ 
ing periozmance generally, and not lhewing the Will, noz what 
the Legaties were 3 Jt was adjudged foz the Plaintitf. 


Sir Henry Rolles verſus Boulting and Roberts. | 


T Reſpaſs.foz 7 into his Cloſe,averijs depaſcendo, and chg. 

a s Beats in the ſame cloſe: The Defen- 
dant pleads to all⸗beſides the entring into the cloſe with two paz 
ſes, and chaſing the Beaſts there, Not guilty ; And quoad the en» 
try and chaſing he pleads, that one Richard Lewis was Parſon of 
Kelmarſt, within which Pariſh this cloſe lies; and that he by 
waiting under bis hand andſeal, datedſucha day and year , let 
the Tythes of the laid cloſe to Sir Robert Osborn foz thzie pears 3 
Mhereupon they as his ſervants entred the laid cloſe, with their 
bozſes , et molliter chaſed the ſaid Cattle in the ſaid cloſe, to ſe 
what Tythes were due foz them, quz eſt eadem tranſgreſſio: And 
it was hereupon demurred; Firli,becauſe he juſtifies by vertue of 


-- A Leaſe fo2 years of Tythes, and ſhews not the Died of the Leaſe 5 


And although he juſtifies but as a ſervant, pet coming in by 
Title and in pꝛivity, he ought to ſhew it as well as the aſter, 
and cannot plead the Entry into anothers ſoyle, without making 
god Citle thereto, which ought to be by the thewing of the Leaſe 3 
And of that opinion was the whole Court, that in as much as he 
had not pleaded by Deed here ſhewn, &c. that the plea was ill, 
Another reaſon alledged againſt the plea, was, becauſe they tan⸗ 
not juſtiſie their riding upon the Land, noz chaſing the Cattle up 

and down to ſee what Tythes were due; fo2 there were other 
means to come to the knowledge thereof. But the Court did not 


- thereto deliver any opinion, but upon the firſt exception the plea 


was adjudged to be ill; And Judgement given foz the Plaintif, 


Barret verſus Winchcomb. 


(22) JOas Barret, Adminiſtratrix of John Barret, bzings Action upon 


Ithe Caſe, tam pro rege quam pro ſeipſa, again(i Bennet Winch- 
comb Sheriff of Oxford 3 Foz that the ſued a Writ of Debt 
out of the Chancery , again} one Juxon , and thereupon had 
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a Capias and exigent, and he was Dutiawed, and ſhe ſued fl 
Capias utlagat. directed to the Defendant , who by virtue 
thereof arreſted the ſaid Juxton, and afterwards ſuffered 
him to go at large; -TUhereupon ſhe b2ought this Action: After 
ver dict koꝛ the Plaintiff, lt was moved in arreſt ok Judgement, 
Firſt that an action upon the Cate lies not koꝛ the Ring and party, 
fo2 the damages are onely to the party: Sed non allocatur: Fo2 in 
regard the Capias utlagatum is foꝛ the King, c the King is to have 
benefit thereby, although the party is allo to have benefit, pet 
the Action lies foꝛ the w2ong done to the King and party, in the 
name of the King and party. Secondip, the Court held that this 


Acton lies without ſewing who committed the Adminiſtration, oz 


that he had authozity to commit Adminiſtration. And thirdly, that 


it was well enough, although it is not ſaid it was in retardationem 


teſtament. IAheretoꝛe it was adjudged fo2 the Plaintiff, And 
in another cale betwirt the ſame parties (where the Plaintiff 
was non⸗ſuited in another Action bꝛought befoze upon the ſame 
matter) it was ruled that the Dekend ant ſhould not have coſts, 
becauſe ſhe bzought the Action as Adminiſtratrir z And although 
it benotſheum, that the Debt was due to the Teſtatoz, pet when 
the bꝛings it in the Derinet, it ſhall be intended ſhe bzought it in 
his right, and then ſhe chall not pay coſts upon nonſutit ; Foz that 
is out of the Statute. | | 


„ Moyle verſus Ewer, Mich, 10 Jac. rot. 17 1. | 

T NEbt upon the Statute 2 Ed.s6, and demands 165 l. Foz that 
J] Fwhereas bythe Statute made 2 Ed,s. it is provided, ec, 
(Reciting the clauſe in the Statute concerning the ſetting forth 
of Tythes,tc.)And whereas the Plaintiff zo Septemb.s Jac. was 
Noptieto? of the Rectoꝛp of Cavesfield, and of all Tpthes within 
the laid pariſh; And whereas the Defendant 1 Septemb. 5 Jac, 
was poſſeſſed fo2 divers years to come of 300 Acres of Land 
within the laid Pariſh, whereof 130 Acres were (own with 
Wheat, 120 Acres were (own with Barley, 40 Acres with 
Peaſe, and 10 with Dats; And whereas all Tythes were ulu⸗ 
ally paid in ſpecie fo2 thoſe Lands foꝛ 40 years belege the ſaid 
Statute; - and whereas the Dekendant the (aid 30 Septemb.s 
Jac, fic inde poſſeſſionatus exiſtens all/the grain adtunc creſcent. 
upon the ſaid Lands, did mow and cut down, and all the grain 
inde provenient, apud Caverfield did take and carry away, with: 
out ſetting. fo2zth of Tithes, and without agreement with the 
Plaintiff,adtunc proprietarius of the ſaipReco2yt Et dicit in facto, 
that the Tythe of the Coꝛn in the year of 6 Jac, (o taken and car- 
ried away, was then wozth 55 l. And the treble value was 165 l. 
per quod actio accrevit to the Platutiffto demand the 165 l. afo2e- 
laid: Notwithſtauding the Defendant had not patd unto him the 
laid 165 l. Et ideo producit — The Dekendant — 
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that it is not of ſuch value; Foz the plea laith, that the Plaintiff 
himſelf ſowed that Coꝛn, being poſſeiſed ol the ſaid Land foz di⸗ 
vers years pet to come; And 5 Juliis Jac. ſold the Coꝛn to the De⸗ 
kendant; wherefoze he took it; And traverſeth that he was poſſel 
fed from the time, gc. And it was thereupon demurred, and ad⸗ 
judged fo2 the PlaintiF.that he ſhould recover 165 l. as he had de⸗ 
clared: And now Wait of Error was bzought, and the Errops af 
lig ned were, that the declaration was not good. Firſt,becauſe all 
the matter ok the declaration, and the offence is by way of Rect- 
tal; andthe offence is not alledged by matter in fac, that he carry- 
ed away the Coꝛn, and that the Tythes were not ſet koꝛth: Sed 
non allocatur: Fo it is ſufficiently alledged as well as if it had 
been by erpꝛeſſe charge, and the Action is brought koꝛ non-pay: 
ment of the treble value, and the other is but to ſhew the cault 
how it became due. Secondly , becauſe the Plaintiff milrecites 
the Statute ; Foz whereas the wo2ds of the Statute are, that 
he ought to agree with the parſon, Uicar oz other owner, pzopie 
to2 02 Farmoꝛ of the ſaid Tythes, cc. The woꝛds of the decla. 
ration are, Cum rectore, vicario, aut alio proprietario ſeu firmario, 
omitting the wozd (ownert ) Sed non allocatur; Fo2 owner and 
p20p2teto? are all ane and Synonyma, and ofthe ſame ſente, and the 
omiſſion of that wozd is not material. Thirdly, koꝛ that he ſaith, 
that he was pꝛopꝛietoꝛ, but he doth not ſhew how, no2 any title: 
Sed non allocatur; Foz it is but a conveyance to the Action, 
Fourthly, becaufe it is not ſhewn., by whom the Coꝛn was ſown : 
Sed non allocatur; Foz Non refert by whom it was ſown, the 
Defendant being owner at the time of the reaping;And although 
the declaration be, that 1 Septem. 5 Jac.he was poſlefled of Lands 
ſown with coꝛn, and that 30 Septemb. 6 Jac, he thereof being ſa 
poſſeſſed, mowed and cut down, which being a year and moneth 
after, cannot be well intended; yet being poſſible , the veclara- 
tion is good enough. Fifthly, fo2 that there is not any time al- 
{edged of the caption ozaſpoztation 2 But the Court conceived, 
the declaration being, that he 30 Septemb. 6 Jac. fic inde poſſeſ- 
ſionatus of the ſaid Land, meſſuit granum predictum, it is to be in⸗ 
tended, that he reaped it the (ame day; And the declaration being, 
ac totum granum inde provenient. cepit & aſportavit, although he 
doth not lay, adtunc ibidem, pet it is coupled with the koꝛmer 
time by the woꝛd (ac) and hath reference to the kozmer time : 
And they ſaid, that it any one will buy coꝛn ſtanding ok the pꝛopzi⸗ 
etoꝛ ofa Recto2y, ił he hath not ſpecial woꝛds to dilcharge it, he 
ought to pay Tythes ; and the carrying away of ſuch com with- 
out ſetting out theTythes, is an offence within the Statute : 
TWherefoze the Judgement was affirmed, C hat he ſhould recover 
the treble value, as he had declared, 
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Ebt.upon an Obligation, conditioned to ſave himſelf harm. 
0 (eſs krom luch a ball in ſuch an Action: The Defendant 
pleaded Quod libere & abſolute ex oneravit him of the ſaid Baile; 
And it was thereupon demurred , becauſe he doth not ſhew how 
he diſcharged him; And without argument, it was adjudged fox 
the Plaintiff: Foz alwapes when one pleads a diſcharge, and 
that he caved him harmleſs, he ought to ſhew how, that the 
Court might ad judge thereof £ But he may plead generally Non 
damnificat, without ſhewing how, becauſe he pleads in the Ne- 
rative , and the other ought to ſhew damnifications Therefozs 
it was adjudged accoꝛdingly koꝛ the Plaintiff, 


Beſton verſus Buller. 


Cite facias: Againſt the Dekendant, being balle in Varmouih, 

in an Action of Debt; Foz that the Principal did not render 
his body after Judgement, no2 pay the condemnation: The De: 
kendant pleaded, that after the firſt, Action bzought , and batle 
found, the cauſe was removed by Habeas corpus, and baile here 
accepted ; and afterwards, the cauſe was remanded by Proce- 
dendo, and then Judgement given agginſt the pzincipal 2 So it 
was pꝛetended, that by removal of the cauſe, the old baile was 
diſcharged 3_Whereupon it was demurred, and now argued 
at the Bar, that the old baile was diſcharged by the Reco2d. re- 
moved; And although the Keco2d be remanded, yet that cannot 
revive the baile which is determined And fozthis purpoſe were 
tited 32 Hen.8, Bro. Mainpriſe 6.and 31 Hen 8.Br, Procedend. 13. 
Ik a man finds balle in London upon an arreſt, and the c:: ſe is 
removed by Habeas corpus into the Kings Bench, and after ird 


remanded bp Procedendo, the batle is diſmiſſed, and ſhall never 


be revived, But all the Court held, that the baile is in this cale 
chargeable; Fo2 when the Reco2d is remanded by Procedendo, 
it is as if it never had been removed, and there is no Recoꝛd of 
the removal thereof; but if it be removed, and baile filed in this 
Court, and afterwards in another Term it is remanded, then 
it is otherwiſe; Foz there the Court is poſſeſſed of the cauſe, 

and remained fo fo2a Term, and a Recoꝛd is made thereof + But 
if it had been remanded the lame Term that had been removed, 
it had been otherwiſe 3 Fo? there is no Kecozd made thereof, 
and fo Brook is to be intended: Therefoe it was adjudged fo2 
the Plaintiff, — 
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execution, yet koꝛaſmuch as the Defendant had bꝛought a TUzit 

of Error, Man the Pꝛothouotarp ſaid, that he himſelt had thereby 

renued the Recoꝛdz and the Recoꝛd being remanded, the ES 
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ſhali have execution without a Scir, tac. and ſa all the e pzeſidonts * 
warrant it: TWWherefoze upon his xepo2t, that thy courſe of;f 


Court was ſo, Rule was entre; that he would Bein Execinion 


withaud bcire facias; 1,3: £13} it a zor ) x; 
mme 
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IOyebant; Alter Judgement in this Court mo the Betond re 

maped by Waibof Error, and the Errozratii@nen fαν ,. 
ance beigen the Bill upon the File and the Ocolaration, wiz 
That inthe Declaration, it wag that oneſugy;infteEthe ae 
of tenaut ger auter qieprimb intra vit ſic fuit u cunnsʒwhich nag 
the ſubſtanee of the Declarations: Mut in the [Billapon their 
theſe wo2ds primo intravit were omitted: And after the. Deſen 
dant in the Exchequer Chamber had pleaded, In nullo eſt erratum, 


It was moved here, that the Bill bond be amended: Fo? the pa⸗ 
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Dolden 505 Novem. 3 Jac. & be toe th ; 

Cant-papiſitonvittedin'vie ban pre 
And afett his conviction, and koz two ye 

e 


| "Jac, att arich ok Saint Du ſt in Mo 
of Middleſex , ſei pſum confortha it und ca 


came. to Church. 
Serhice, accoz- 

ding to the Statite'; Natwithſtai angabe enva 5 

pears next after the 31 Octo. 9 Fac, had not recetded the Sa- 


crament of the Lozds Supper, 40. in the fafd Church; bbere 
he uſually inhabited during the lald time, noz in any other 


tag 90963 perule 1 
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place; but had müde Dekault Contra formam Statuti; 


UUherefoze he demanded againſt him 60 J., koz every pear: 
in toto 180 l. The ee pleaded Not guilty:, and kon 


againſt 'him ;, 5.908 after. AGerdig, it was moved in arreft;;of 


Judgement. 1 ut the inkoz mation was Uncertaſne 5 Bet auſe 
no certain time of the conviction; is ſbewn, noz how z-no2 in 
what Court, noꝛ befoue, whom ſo as the party cannot have 
anſwer. thereto: Sed non allgc; atur 3 Foz: Taufield Chiet 
Baron laid, that it might peradventure have been a good Ex 
ception , if be had Demurred upon the Inkoꝛmation: But 
now that he hath pleaded Not guilty, all this is admitted; 
and it is onely to be given in evidence, and the matter in fan 
is only labile, wbether he hath; received the Saccament; 
As in? Debt upon an Obligation, na place is ſewn ,' That is 
nat good; But if the other pleaded a Beleaſe , the Exccptt- 
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ojiito the Declaration is ſaved. A ſecond Exception wag ta- 
Wits Petauſe it is not ſhewn when, o2 befoze whom, he 
confozimed himſelf: Sed non allocatur; Fo2 being fo2 two yearg 
befoze 31 Octob. 9 Jac. it is ſufficient to entitte the Bing to 
the Penalty; and the Conkozmity by coming and coutinuing 
at Church in time of Divine Service is ſufficient without be. 
ing before the Dypinary. -' Thirdly, fo? that the Jnfo2mer de. 
mands. the Penalta fo2 three years , whereas by the Sta- 
tute of 31 Eliz. Mo Jnfozmer can demand a Penalty upon a 
Penal Statute; But by inkozmation erhibited within a. 
year. after the offence, but the Court held it to be well 
enough koz the King, although it was not good as to the In⸗ 
kommer. ine 


Ward verſasAyre. 

"7" Reſpaſ of Affault and Battery: Et quod cumulum pecuniæ 
1 contattung tive marks;cepir, &c. The Caſe was this; The 
Plaintiff and Defendant being at play, the Plaintiff thruſt his 
money into the Dekendants heap, and mixed it; And the Deken. 
dant kept it all: AUhereupon (they ſtriving fo2 the money) the 
Plaintiff bꝛought this Actlon: And the whole Court was of o. 


- ws 
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pinton, in regard the Plathitiffs own mony cannot be known, and 


this his intermedling is his own Act, and his own wꝛong, that 


by the Law he hall loſe all; Foz, if it were otherwiſe, a man 


might then be made to be a'Treſpaſſer againſt his will, by the 
taking of his own goods: Therefoze to avoid that Inconvent⸗ 
ence, the Law will Juſtifie the Defendants detaining of all; 
and ſo it is ok an heap of Coꝛn voluntarily intermingled with 
another mans: UUhereupon the Rule of the Court was , Quod 
querens nihil capiat per billam. | 


Frances w#rſus Ley, & è contra, In the Star-Chamber, 


A T the hearing all the pꝛooks upon both Bills, the Court reſol⸗ 

A ved five things: Firſt, that it an Inhabitant & his Anceſtozs 
onely, have uſed time, whereof, gc. to repair an Jfle in a Church, 
and to ſit there with his Family, to hear Divine Service, and 
to bury there; This makes the Ille pꝛoper and pecultar to his 
Youle; And he cannot be diſplaced, noz interrupted by the Par- 
{on, Churchwarden, oꝛ Ozdinary himſelf ; But the conſtant ſit- 
ting and burying there, without uſing to repair it, doth not gain 
anp peculiar pzoperty , 02 pꝛeeminence therein. And if the Ille 
hath been uſed to be repaired at the charge ok all the Pariſh in 
Common, the Ozdinarp may then from time to time appoint 
whom he pleaſeth to ſit there, notwithſtanving any uſage to the 
contrary, Secondly,that it is not lawful fo2 any, to bzeak' oz 
deface any ſuperſtitious pictures in any window in any Church 
| 02 


a 


Jac oi Regis in Banco Regis. 


— 


1 


| 02 Ille, but the D2dinary onelp: And ik any do ſo 5 without 7 N 


cence from the Oꝛdinarp, he ſhall be bound to his good behavfoz ; 
as was done in Pricketts Caſe, by Sir Chriſtopher Wray, late 
Chief Juſtice of the Kings Bench. Thirdly, that Coats of 
Arms placed in any window oz monument in the Church oz 
Churchpard, cannot be beaten down, oz defaced by the Parſon, 
O2dinary, Churchwardens, oꝛ any other; And if they be, the 
Heir by deſcent, intereſſed in the Caat map have an Action up- 
on the Caſe, as 9 Ed. 4. 14. Sit William Witches Caſe was ct- 
ted to that purpoſe, and Gravenors Cale, and a Caſe betwixt 
Corbyn and Pymble : Fo2 the heir is iuheritable to Arms, as to 
Heirlomes. 30 E. 3. 2. 39 E. 3.14. Fourthly , that neither the 
O dinary himſelf, no2 the Churchwardens can grant licence of 
Burping to any within the Church, but the Parſon onelp; Be⸗ 
cauſe the ſoil and Freehold ol the Church is onely in the Parſon, 
and in none other. Fikthlp, when any is aſſaulted oz beaten in 
Church oꝛ Churchyard, it is not lawful fo2 him to return oz 


give back any blows in his own dekence, as he map elſewhere in 


other places. See the Statute 2 E. 6, the penalty fo2 dꝛawing a 
weapon in Church oz. Churchyatd, 
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Ford verſus Hoskins, Paſch, 12 Iac. Rot. 


gg Ction upon the Caſe, againſt the Defendant 

being 5 of the Mannoz of Beauminſter 

in the Countp of Dorſet; Whereas John 

Jezs Ford was Copyholder fo? life of the laid 

wm Y> Yann (where the cuſtome of the Yannoz 

is, Chat a Copybolder fo2 life map nominate 

ERXSUSSEDS his Succeſſoꝛ to have it foz life ; And that 
ſuch a perſon 


a Fine as the Homage of the Mannoꝛ ſhould Alſels,and ſhould be 
admitted, and hold fo2 his life; ) alledgeth in facto, that his 
Father nominated him his ſucceſſo2 fo2 to have fo? like, and 
died, that he tendꝛed fo2 his compoſition , and could not be ac: 
cepted : TUhereupon the Þomage Aſſeſſed a Fine of 40 8. which 
he tendꝛed to pay, and the Defendant would not accept thereof, 
no? admit him, whereby he loſt the benefit thereof, no2 could 
ſell it: And thereupon he bzought the Action. The Defendant 
pleaded Not guilty , and found agatnſt him; And it was now 
moved in arreſt of Judgement, that this Action lies not: Foz al- 
though it hath been alledged that this cuftome pzetended,ts good, 
pet fozaſmuch as he who is fo nominated hath not jus ad rem 
nec jus in re untill admittance z And a Copyholder, in the eye of 
Law, is but Tenant at the Lozds will; And if the Lozd will not 
hold Court, he hath no remedy to compell him to admit him, but 
by Ozder ok Chancery: as Co. lib. 4. fol. 28. Weſtwicks Caſe 
32 H:. 6. 3. Lit. fol. 3. The Court held, that the Action lay 
not; Fo2 he hath not any intereſt therein: And it would be tnft- 
nite if every Copyholder , upon pꝛetence of refuſal, ſhould have 
an Action; Foꝛ then the Loꝛd at his peril ought to admit, which 
would be milchievous: And there never was any Acton 
bzought bekoze theſe times againſt a Lozd of a Mannoz fo2 
Non-admittance ; But alwayes the remedy againſt the Lo2n 
was onely in Chancery 3 {Uherefoze there is not any reaſon to 


give 
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give allowance to ſuch framed Actions, newly deviled: It 
was therekoze adjudged fo2 the Octendant, Vid. 14. H. 8. 246. 
N. B. 47. That Action upon the Caſe lies againt an Archdeacon 
fo2 not Inducting. 


Lyſter verſus the Wardens of the Hoſpital of Ravenſworth. 


Rror of a Judgement in a For mdon in the Common Bench. 
Firſt, becauſe the ZU2it, is Præcipe Cardianis, præceptori ſive 
magiſtro hoſpital, &c. The award of the Uꝛit of view ts, Quod 
faciat viſum Gardiano, præceptori, &. (0 in the (ſingular number, 
where it ſhould be Gardianis, &. And the return of the TUl2it 
was, Habere fect viſum Gardiano, ſo not well returned: Sed non 
allocatur; Foꝛ it is but a miſpꝛiſion; and it is prædicto Gardiano, 
and lo amendable. Secondly, becaule it appears by the Reco2d, 
that upon the petit cape firſt awarded , The miſe is, Quod petens 
gratis remittit defaltam 3 and the tenant appeared, and pleaded 
to the Jſſte 2: But upon a Tit of Diminution, the Necoꝛd certi⸗ 
fied, and upon the Default, the Entry is, that the Deman- 
dant ſhould recover Seiſin; and then the p2oceedings after be 
erroꝛ: But the Court held, that in as much as it was a good 
and perfect Reco2d firſt certiſied, it ſhall never afterwards be fal- 
ſified by a certificate upon the Diminution; Foz that is to amend 
a Reco2d, and to aid it, and to have affirmation thereof t But it 
never ſhall be, to certifie a contrary thing, to make it ill. Thirdly, 
becauſe the Ait and all the pꝛoceedings are ko an houſe with in 
the County of the City of Vork; And being at Iſſue upon the 
it, the poſtea is certified, Poſtea tali die & loco, befoze Baron 
Altham and Baron Bromley Iuſticiariis Domini Regis ad Aſſiſas in 
Comitat, Eborum, (interlining Civitatis) the Default is recoꝛd⸗ 
ed, that it was without UUarrant. Afterward in Nullo eſt erra- 
tum pleaded and entred, it was moved, that it ſhould be amen⸗ 
ded, and it was amended by D2der; Foz it is but a »isfeſarce 
ol the Clerk, which may well be amended after In nullo eſt erra- 
tum pleaded; UUhereuponthe Judgement was affirmed. 


Simon Muſcot verſus Ballet, Hill. 1a. Jac,Rot. Hunting. 


6 ; Fo2 that the Oefendant by Indenture Demiled to 
the Plaintiffa Meſſuage and certain Land at Clerkenwel 
inthe County of Midd. fo2 60 yeats ; And Covenants, that he 
was then Lawfully ſeiſed in Fee of an indefeaſable eſtate ; 
Et dicit in facto, that at the time of making the Indenture, he 
was not lawfully ſeiſed in Fee, and ſo he had not perkozmed the 
ſaid Covenant, #c. The Oefendant pleaded Non eſt factum, and 
found againſt him, and Damages 400 l. And it was moved in 
arreſt of Judgement that the Declaration is not good, becauſe 
the bꝛeach is too general, not ſhewing that any other was ſet- 

FO B bb ſed, 
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ſed, no2 any cauſe why the Defendant was not felled : Sed non 
allocatur 3 Becauſe as the Covenant is general, fo the bꝛeach 
may be aſſigned generally,efpectally as this Cale is, where the 
Dekendant hath made the Declaration good, by pleading 
Non eſt factum: So he allowes of the bꝛeach, ik it had been 
bis Deed: TUherefoze it was adjudged fo2 the Plaintiff, 
45 Co. lib. 9. fol. 60. betwixt Salmon und Bradſhaw. 47 
* 3. 4+ 


Shepherd verſus Edwards, Hill. 
11 Jac, Rot. 


Rror of a Judgement fn Exon ,, befoze the Majoz and 

Bailiffs there; The Erro2 aſſigned , becauſe that Edwards 
the Plaintiff declared, That he being a Pꝛokeſſoz of Phyſick 
and Surgery, and ſo having been koz divers years: And the 
De kendant being troubled with a diſeaſe called a Fiſtula, and in 
danger of his life by reaſon ok that diſeaſe; the Dekendant 
26 Martii, 1603. in conſideration that the Plaintiff at the 
Defendants requeſt would with his beſt skill apply wholſom 
Medicines fo2 the curing the Defendant of his Dileale, Nec 
non operam & concilium ſuum daret & impenderet to the latd De: 
fendant in ea parte, aſſumed and pꝛomiſed to pay unto him 
upon requeſt, fuch a ſumme of monep, as the Plaintifffox 
his labo2 and councel in & circa curationem morbi prædicti 
mereret; And alledges in facto, that the Plaintiff the laid 
26. Martii, 1603. Et diverſis aliis diebus & vicibus, betwirt the 
ſaid 26 of March and the laſt of February following , ac. 
coꝛding to his beſt skill, cauſed to be applied divers Yedicines 
fo2 cure of the ſaid diſeaſe, Nec non operam & conſilĩum ſuum 
per idem tempus in ea parte dedit to the Defendant ; And that 
the Defendant. as well by the means of the ſaid Medicines as by 
the labo2 and councell of the Plaintiff, was by the ſaid laft of 
February, 1603. well cured of the ſaid Diſeale , and made 
whole. And he ſaith in facto, That he well deferved an hun- 
dꝛed pounds fo2 his laboz and councel beſtowed about the cur⸗ 
ing of the ſaid Diſeaſe : And that the Defendant , although hs 
had been required, had not paid the laid hundzed pound, noz 
any part thereof. The Defendant pleaded Non aſſumpſit, and 
found againſt him: Aud thereupon the Plaintiffhad Judgement 
Although it were objected, quantum mereret was tnluffictent 
and uncertain: = erty ; 


Sir Edward 
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Sir Ed w. Pynchyn verſus Doctor Ha rris in the Exchequer, 


N gainſt the ſaid Doctor, upon the Statute 32 H.8.for buying an 
Advouſon of Tho. De Banck, who had not been in poſſeſſion, &c. A 
queſtion was made, it the Incumbent of a Church purchaſe the Ad- 
vouſon thereof in Fee, the Advouſon being held in Socage, and 
deviſeth, that his Executor ſhall preſent after his deceaſe; and de- 
viſeth the Inheritance to another in Fee: Whether this be a good de- 
viſe of the next Avoy dance, becauſe that inſtantly by his death, 
when his Will ſhould take effect, the Church is void ; S0 a thing in 
Action and not deviſable: But it was held to be good enough; For 
the Law is fo, that allſhall be good, according to the intent of the 
party expreſſed in the Will, 
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Bateman verſ#s Woodcock. 


* e Patterp, and Mounding in London; 
Cbe Oekendant juſtifies in the County ok Norf by vertüe 
: of a (Uarrant from the Sheriff of: Norf. upou a U "neal 
Laticat, quæ eſt eadem tranſgreſſio, &c. abſque hoc, that he is guil- 
ty in London vel alibi extra comitatum Norf, Upon this it was 
demurred, becauſe he doth not ſhew the Warrant hie in cura 
prolat. Sed non allocatur: F92 the Warrant being executed, is re- 
turned to the Sheriff,and therekoze not requiſite to ſhew it: But 
otherwiſe it is; where he juſtifies fo2 a rent-charge,o2 ſuch things 
which bave continuance, Secondly, becauſe he juſtifies , and al- 
ſo Traderſeth, which he ought not to have done: But the Court 
held it to be well enough; Fo2 the juſtification being in another 
County, the County wherein the Action is bzought ought to be 
Traverſed, and the Plaintiff may maintain the Action, and iſſue 
if he will, oz he may traverſe the Dekendants plea, at his E- 
lection. 


Wheadon verſus Sugg, Paſch. 12 Iac. Rot. 653. 


(2 Enpne ofa Judgement in the Common Bench; The Erro? al. 
ſigned in point of Law, The Caſe was; A Leaſe was 
made to Rob. Grubham, whereof the Land in queſtion is parcell, 
habendum to him, and Joane his wife to2 their lives, et eorum 
diutius viventi ſucceſſive uni poſt alterum ſicut ſcribuntur & nomi- 
nantur in ordine: Jt was adjudged that this was a good re: 
mainder to Joan, in whole right the Defendant made conuſance, 
A ſecond Erro2 aſſigned was, becauſe the Judgement being up: 
on a demurrer, a Tait of Enquiry of Damages was awarded, and 
the Cit mentioned that the JPlaintiff was non⸗ſuited; Ideo ad 
inquirendum occafione præmiſſa, whereas the Judgement was up- 
on Demurrer, yet becauſe it was a Judiciall Adzit, it was av- 
ſudged that it ſhould be amended 2: and that the Judgement 
ould ſand, A third Erroz aſſigned was, becauſe the Barr 
being conulance, the Plaintiff demurred, fo2 that the Advocare 
was inluffictent ; whereas it ought to have been cognitio; And 
the Defendant rejoyned, quod Advocare eſt ſufficiens; And the 
Judgment was, Eo quod cognitio fuit ſufficiens, & c. It was adjudg- 
ed for the Defendant that he fhould have return, &c. GUhereupon 
rule 


—— — 
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rale was given that Judgment ſhould be affirmed, But afterwards 


the Court being moved again, they doubted whether they ſhould 
amend the ſecond Error; For the Writ being to enquire aſter non. 


ſuit: Quæ damna ſuſtinnit oocaſ ume premijſugt being after aDemurrer, 


and the Inquiſitiou taben thereuponſand thegludgement for the dy- 
mages upon that Writz they gave rule, Mod curis ad viſare vult un- 
till the next Term: Aſtetwards in Hil. 29. Jae: it was ordered to br 
amended, and the Judgement tobe afſimed. 5 


Ryppon verſus Bowles, Hill. 12 Ja. Rot. 123. | 


Ction upon the Caſe : Whereas the Plaintiff 1 Septemb. 40 
C NEliz. was ſeiſed in Fee of a Meſſuage and Chamber in 
Noundell ; And Thomas Henſon was then poſſeſſed of a little 
Shed adjopning to the ſald houſe 3 And at the ſald 1 Septemb. 
40. Eliz. and from the time whereok, at. there was a window 
in the laid houſe looking towards the laid Shed, by which win⸗ 
dow onely and by no other means, thelight came into the Cham 
ber of the laid houlſe; That the laid Thomas Henſon, 30 Septemb. 
40 Eliz, Erected a building upon the ſaid Shed, ſanear ad jopn⸗ 
ing to the (aid houſe, that it ſtopped up all the light of the ſaid 
window, ſo as he loſt all his light, and that the. Defendant 1 Sept. 
10 Jac, being poſſeſſed of: the (aid building newly ereced , had 
continued and not mover it from the firſt day o Septemb, 
to Jac. untill the day of the Bill: per quod actio, &c. The Otcten- 
dant pleaded Not guilty, and found againſt him;Auv now moved 
in arreſt of Judgement, that this Action lies not againſt the De- 
kendant; Foz although an Action lies againſt him who erected 
it, (as it was agreed by all the Court) yet againft the Oe- 
fendant, who is onely ko; years, and inhabites onely thecetn , 
and hath committed no other Ac to pꝛe judice the Plaintiff, and 
who hath not authozity to abate it (but if he ſhould, would be 
chargeable in an Action of TU ſte) the Action is not maintain. 
able againſt him. And it is not like the Lady Browns Cale, fox 
the turning ofa Cock; noꝛ to a Penthouſe, which over hang ano⸗ 
ther mans Courtyard; Foz the falling of every ſhower of raine 
is a new nuſance ; but here tt is onely inhabitancy, which is not 
any nulance: And if the Plaintiff Gould have any remedy, it 
ſhould be by a Quod permittat againſt the Tenant of the Free- 
hold: And to that opinion Coke Chief Juſtice inclined, though the 
other Juſtices doubted therein: But afterwards it appearing 


that the Plaintiff had pꝛocured Judgment to be entred without 


motion to the Court, the Dekendant was put to his UUit of 
Error. Vid. 4. Aſſ. 9 Eliz. Dyer. 
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| Cob verſus Betterſon. 


(4) Ap was granted to the Father and to his Sonn; And 
Ahe avers, that at the time ofthe grant he had but one Son 
onely ; And it was adjudged to be a good limitatton to that 
Don. And Coke cited that 29 Eliz. Winkmores Caſe, where a 
Copy was granted to the Father and to his Son; and he doth 
not demonſtrate which ofhis Sons ſhould have it; It was ad. 
judged tobe a void grant, fox the incertainty, he having divers 
Sons at that time. 


'; 1 Slade verſus Thomſon, Hill. 9. Jac. Rot,530, 


he Reſpaſc: Upon ſpectal verdict, the Caſe was; One devileth 
I fo2life,remainder to one and his Hetrs, paying ſuch a fume 
by him in remainder ont ok the Jflues and p2ofits of the Land; 
Pe in remainder dies, his Heir within age, living Tenant fo? 
like; Tenant koꝛ life dies, and being found by office that the Land 
was holden by Knights Service in capite, the Ring ſeiſed it; 
And afterwards fo2non-payment during the minozity, the Heir 
of the deviloz enters, after Livery ſued : And whether this entry 
becongeable, was the queſtions And adjudged, that it was not; 
Foz the ſumme being appointed to be paid out of the Jſſues and 
pꝛofits of the Lands, it is to be intended, when he ſhall receive 
them: But the Wing having taken the profits, he ſhall not pay 
them. | | 


Termino 
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Sir Iohn Karne verſas Pryther. 


[*Rror ofa Judgement in the Common Bench in Debt upon 
an Obligation of 300 l. conditioned: Whereas one Tho. 

Fry man held ſuch Copyhold Land parcei of the Mannoꝛ of 

D. in the County of Glamorgan, whereof Sir John Karne ts 
Lo2d 3 Jfhe within fix moneths after the death of the laid Tho. 
Fryman granted that Land by copy to the ſaid Plaintiff and two 
others whom the Plaintiff ſhould name, fo? thzee lives, acco2d- 
ing to the cuſtome of the Mannoz, that then the Obligation 
chould be void: The Defendant pleaded, that the Plaintiff had 
not nominated unto him koꝛ whoſe lives he ſhould grant: The 
Plaintiff replies, that the cuſtome is, that the Copphold Tene- 
ments there are grantable fo2 thꝛee lives there ſucceſſive 3 ann 
that Thomas Fryman died there ſuch a day: And that within the 
ſir moneths after, viz. ſuch a day, Sir John Karne granted it at 
Briſtow to I. S. and to two others fo? their lives, who are yet a- 
live: The Defendant pleaded Non conceſſit, and found agatuſt 
him, and Judgment fo2 the Platntiff,and Erro; thereof bzought 
and the Erroꝛ afligned , becaule the Plaintiff in his replication, 
ſh:ws not, that the Lands were Copyhold, and then there is 
not any bꝛeach: Sed non allocatur; Foz the condition reciting, 
that it is Copphold Land, and that a grant ſhould be 
made thereof by Copy , he is Eſtopped to ſay, that it is 
not Copyhold Land; And the Jſue being whether it were 
granted by copy Prout in the replication, it is thereby admitted 
on both ſides, Alecond Erro? ts, becauſe the trial is de vicineto 
de Briſtow, Whereas it ought to have been out of the Mannoꝛ 
where the Land is, oz out of the next Engliſh Tountp: As in 
Edens Cale, the Iſſue being Si Rex conceſſit per literas patentes, 
the trial ſhall be where the Land lies, and not where the Pa⸗ 
tent was made: Sed non allocatur; Fo2 Here the trial ſhall be 
where the Ozant is alledged to be made: Foz in the firſt Caſe, 
the Patent is of Recozdz And if it be traverſed , it Call be tri- 
ed by the Reco2d ; And therekoꝛe the Iſſue being upon Non con- 
ceſſit, the Iſſue is not upon the Patent: But where the Tue fs 
upon Non conceſſit, 02 non dimiſit, of a thing which paſſeth by 
Deed, the trial ſhall be where the grant oꝛ Demiſe ts alledged: 
But of a Feoffinent oꝛ Leale fo2 lite pleaded,the Jiſue being non 


Feoffavit, 
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Feoffavit, 02 non dimiſit. Livery ought to be made ; And therefoze 
the trial ſhall be de vicineto where the Land lies: UUbherefoze 
the Judgement was affirmed. 


Sympſon verſus Sothern, Hill. a Jac. Rot. 679 


(2) Reſpaſs, de clauſo Facto in Ellington:Upon Not guilty plead. 
1 ſpecial Uerdict, Jt appeared, that the place where is 
Copyhold,parcel of the Banno? of Ellington Oemilable in Fee; 
And that Richard Sympſon was a Coppholder thereof in Fee; and 

in 41 Eliz. ſurrendꝛed the ſaid Cloſe, Habendum 4 tempore mortis 
prædict. Rich. Sy mpſon ad opus & uſum of his Child then in ventre 
ſa ere, und ok his Heirs and alligns fo? ever: And il it happen that 
the Child die before his full age, or marriage, then I do ſurrender 
the ſaid Lands to the uſe of my Couſin John Sympſon and his Heirs, 
and Aſſigns; That Richard Sympſon died, that his Aike had 
 Ifſuebyhim Joane, who was the Child in ventre ſa mere at the 
time of the ſurrender; That the. ſaid Joane died within twa 
moneths after; That the ſaid John Sympſon was afterwary 
admitted to hold him and his Heirs : That afterward Eliz. 
Spink, which was Heir to the laid Joane, t ſiſter and Heir of Rich, 
Sympſon,was admitted, and entred, and let to the Defendant koz 
thꝛee years; The Defendant entred, the Plaintiff bꝛings Treſpaſs; 
Et fi ſup, totam materiam, the Court ſhall ad judge fo2 the Plain: 
tiff; They find fo2 the Plaintiff; ik otherwile, fo2 the Defendant: 
And after divers arguments at the Bar, the Court reſolved fo? 
the Defendant; Firſt, that this ſurrender Habendum after death, 
to the uſe of another and his Heirs is meerly void: Foz a Copy: 
holder in Fee cannot ſurrender Habendũ after his death, no moe 
then a Tenant in Fee cau convey his Lands Habendum after his 
death, fo2 then he ſhould leave a particular eſtate in himſelke 
which is againſt the rules of law: and there is not any difference 
betwirt a Copyhold and Freehold as to that purpoſe, And Coke 
ſaid, that Paſch.23 Eliz. in one Clamps Caſe in this Court, it was 
adjudged , that (ſuch a ſurrender ok a Copyhold Habendum after 
his death, was void $ And it was adjudged, alſo betwirt Hogg 
and Croſs, that a Leale fo life Habendum after his death, and 
Livery being made ſecundum formam chartz , is mcerly void. 
Secondly, they reſolved, that this (ſurrender to the uſe of John 
Sympſon and his Deirs , if it happens that his Child in ventre ſa 
ere to die within age, 18 meeriy void 3 Foz he cannot make 
ſuch a conditional ſurrender, to operate in future: UUherefoze 
the Defcndant claiming from the Heir at the Common Law 
hath a good Title; And it was adjudged fo2 the Defendant, 


Coddington 
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Coddington verſus Wilkin. 


Reſpaſs; Fo2 entring his Cloſe 10 July 44 Eliz, contra pa- 
cem Dominæ Reginz Eliz. & Domini Regis nunc: After 
verdict this was moved in arreft of Judgement, and held that 


thele woꝛds, Domini Regis nune, are but ſurplulage: Where- 
upon the Plaintiffhad Judgement. 


Edward Maria Wingfeild verſus Bell; 


Eplevin fo2 Beaſts diſtrained ; The Defendant avows fo2 
Damage feſant in his Freehold 3 The Plaintiff replyes , that 
the Detendants Bapliff gave him licence to goe that way with 
his Cattle: And Illue being upon this Licence, and found fo2 the 
Plaintiff; Jt was now moved, that notwithſtanding this ver- 
dict Judgement ought to be given koz the Defendant; Foz this 
licence by the 2Batlift is votd,tfo2 he caunot licence any to treſpaſs 
upon his Maſters Land: Therefoze the Plaintiff having conkel⸗ 
ſed that he did it by the Bailiffs licence onely, he therein acknow- 
ledgeththe Treſpas, and it ſhall be adjudged againft him: But 
all the Court reſolved that Judgement ſhall be given fo2 the 
Plaintiff; Foz although it is cleer that a Bayliff cannot give li⸗ 
cence to doe a Treſpals, as to cut down Trees, noꝛ can accept a- 
mends fo2 Treſpaſs , as it is in Pilkingtons Caſe Co. 5. fol. 76. 
pet in as much as he may make a Leale at will, reſerving rent, 
becauſe it is fo2 his Maſters pꝛofit, ſo he may give licence to goe 
over his Maſters Land fo? recompence, and that is good. Then 
here when it is pleaded that the Bayliff gave Licence, it ſhall be 
intended ſuch a Licence with recompence, eſpecially when it is 
found by verdict that he gave him licence, it ſhall be intended to 
be made in due manner, which being found, is a good Jſſue; and 
Judgement ſhall be accozdingly ; As in Debt upon a Bill, pap⸗ 
ment is no plea; But if Iſſue be joyned thereupon, and found fo 
the Plaintiff, it is good, and Judgment ſhall be koz the Plaintiff, 
becauſe the iſſue is found that he did not pay; but if it be found 
fo2 the Defendant, Coke laid, that fo2 as much as it was an ill 
plea, no Judgement ſhall be fo2 the DefendantzUUherefo2e here 
the iſſue being found koz the Plaintiff, Judgement ſhall be fo? 
him: UUhereupon it was adjudged fo2 the Platntiff, 


Daniel verſus Waddington Hill. 12 Jac, Rot. 


Reſpaſ Upon Demurrer; the caſe was; Two Joyntenants 
{02 life, the one makes a Leaſe foz 60 pears, if he and his 
companion live fo long; Afterwards he ſurrenders his Botety, 


and takes back aneſtate,t dies: Uhether this leaſe fs2 60 years 


wall endure as long as his — — weir 
cc * 


(3) 


(4) 
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by his death, was the queſtion: And it was argued by John 11 
Serjeant, and Nicholas Hyde; Firſt, the imitation being te 
6o years, ifhe and his companion ſhould live ſo lang, admitting 
there had been no ſurrender, noz ſeverance of the F opnture, whe. 
ther the Leale by the death of any of them be determined » be. 
caule it is a limitation upon the lives of two others, But the 
Courtheld; that be the limitations upon the lives of the tec, 
loꝛs, oꝛ of ſtrangers, all is one; Foz it hall have continuance as 
long as any of them live. Secondly, the zopnture being ſevered 
by this lurrender, and taking back the Eſtate, whether vet the 
Leale ſhall continue during the like ok his companion, as it chould 
have endured, if the Joynture had continued. As it is 3 Elz. Dy- 
er 187, and 37 Eliz. Betwixt Harbin and Batten. Quere, for the 
Court did not deliver any opinion as to that point; ſed acljour natur. 
Afterwards in Hil- 13 Fat, it was moved again, and the Court held 
for the firſt point, that this Leaſe determined by the death of any 
of them; for it is, if they two live ſo long. Secondly, that the Leaſe 
is cleerly determined by the death of him. that made it; For it 
hath no continuance longer then the Joynture continues: Where: 
foreit was adjudged accordingly, 


— OERINAES: 


Williamſon verſus Hunt, Paſch. 13 Jac, Rot. 394. 
(6) JDEt upon an obligation of 40 l. conditioned fo the perfoz: 
mance of certain articles and agreements betwirt them:The 
Articles were, that the Plaintiff ſhonld deliver to the Defendant 
20 l. fo? the benefit of Conſtance his Daughter within a year; 
and that the Defendant ſhould pay annually to the Plaintiff af. 
ter the receit of the laid 20 l. upon the ſecond day of February, un⸗ 
till the age of 18 years of the ſaid Conſtance , ſuch intereſt mo: 
neyas the ſaid 20 l.ſhould amount unto,acco2ding to the rate of 
10 l. per, 100 l. And further it was agreed, that if the ſaid/Con- | 
ſtance ſhould dye befoze ſhe attained her age of 18 pears, that then 
the Defendant ſhould pay that 20 1. to the Plaintiff, within ſir 
weeks after her deceaſe. The Dekondant pleaded perkozmance of 
Covenants generally. The Plaintiff aſſignes fo2 bꝛeach, that he 
had paid the 20 l. tothe Dekendant accozding tothe Covenants, 
to the ule of the (aid Conſtance, upon the 2 of Febr. 1609. And 
that upon the 27 Decem.io ] ac. the (aid Conſtance attained to the 
age of18 years,t not betoꝛe and that the Defendant had not paid 
to the Plaintiff 40 8. fo2 the Jntereſt of the laid 20 l. accoꝛding to 
the (aid Articles, upon the ſecond of Feb. ro Jae. And hereupon the 
Defendant demurred ; And it was objected, that this is not any 
breach , becauſe Uſury is fozbidden and unlawfull; then the 
bꝛeach cannot be aſſigned in omitting the doing of that which is 
unlawkull to be done; Alſo it doth not appear what the-Jntereff 
kfoꝛ 20 l. per ann. ig: & although it be ſaid, according to the rate of 


10 l. per 100 l. ann. pet the Court hall not intend it to 2 1 
1 ll 
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ſo: But all the Court (Coxe abſente) conceivea,that it is a ſuffi⸗ 


cient breach ; Foz the p ipment ofthe intereſt after the rate of 10 
l. per 100 l. is not mcerlp againſt Law , but is tolerated z And 
when it is Sceundum ratam of 161. per 1001, the Court knows 
well, that it is 40 8. fo2 20 l. fo? the pear 3 (Uherefoe it was av: 
judged fo the Plaintiff, Note, A Writ of Error was brought up- 
on this Judgement; And the Frror aſſigned was, becauſe it is not 
fhewn, that the 40s, was after the rate of 10 l. per 100 l. for the 
year, nor what the Intereſt of 20 l. amounted unto: Sed non alloc a- 
tur. And the Judgement was affirmed. 
? Wythers verſus Henley, Hill. 12 Jac. Rot. 
T Reſpaſsʒ Foz that the 28 April io Jac, the defendant took and 
I tmpiſonedhim, and detained him there koz the ſpace of a 
moneth : The Defendant Juſtifies , becauſe a TU2it out of the 
Erchequer iſſued to take the Plaintiff and his Lands, until he 
ſatisfied the King, ec. And that ſuch a Sheriff of Somerſetſhire 
took the Plaintiff in Execution; And that by vertue of a Latitat 
at the (uit of one Robert Brown he took the Plaintiff, Et in exitu 
ab officio, let him in Pꝛiſon to Robert Henly being Sheriff; his 
lucceſſoz, Ec. which is the (ame Impꝛilonment: The Plaintiff re⸗ 
plies quoad the Execution out of the Exchequer , that there 


was a Superſedeas gut of the ſame Court delivered unto the De⸗ 


fendant,quod eum diliberaret ſi ea de cauſa & non alia fuit impri- 
ſonatus; und quoad his detainment upon the Latitat, He pleaded 
that the ſaid Rob. Bro wnz the Plaintiff in the (aid ſuit commanded 
the Sheriffto diſcharge him ok his Action, befoze that his Im⸗ 
 piifonment, and made to the Shcriff a releaſe of that (uit; And 
pet notwithſtanding the Defendant detained him: Upon this 

eplication the Dekendant demurred 3 Firſt; becauſe it now a- 
peareth by the Plaintiffs own ſhewing ,, that he was once labo⸗ 
fully impztſoned ; And although a Superſedeas came after; ad- 
mitting it were to be allowed by the Sheriff; pet it cannot 
make the Caption unlawfull, but the Detention onelp. 
And it was alſo moved; That the Sheriff, although he hath a 
Superſedeas, yet he is not bound under pain of faiſe Impꝛiſonment 
to allow thereof, but he may return the zit and the pꝛiſoner 
with the Superſedeas and the Court map diſcharge him: And 
therckoze there is difference where the arreſt is befoze the Super- 
ſedeas delivered; and where after ; Foz in the laft Caſe the ar⸗ 
reft is unlawfull , but not in the firſt. Vid.2 H. 7. 19. 19 H.6.43.9 


LY 


= | 2 


(7) 


Fd.g.3. But all the Court held, that the Superſed. was as good 
cauſe to diſcharge him, as the firſt pzoceſs was to arreſt him. 
and he ought to obey it at his peril; And in regard he hath not 
done it, he is chargeable with falſe Impꝛiſonment; And that 


the detaining him in p2iſon is a new Caption , and he may 
well declare of Caption and Jmpziſonment, Secondly, it was 
Cece 2 objected 


* 
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objeced, that the Sheriff is not bound to obey the Plaintiffs dir. 
charge upon the Latitat: Foz although a Sheriffupon a Plain. 
tiffs command map let a pꝛiloner out of Execution, as 27 H. g. 
24. & 13 Ed. 3. Barr. 25 3. ute, yet he is not bound to do it; Foz 
he peradventure doth not know, whether he be the ſame party 
who made the diſcharge, and bzovught the UWit t and it would 
be miſchievous unto him to inkoꝛce him to take knowledge there: 
of: Fo2 if he be not the ſame perfon who made the diſcharge , 
be may be charged in Debt, o2 in an action of the Caſe upon an 
Eſcape, But all the Court held that the Replication was well 
enough; Foz as well as the Sheriff map take knowledge of 
the party to arreſt him at his ſuit, ſo he is to take knowledge 
of the party to accept his diſcharge 3 And although in this Caſe 
the arreſt was befoze his time, (viz. in the time of the fozmer 
Sheriff) yet in the Laws intention it is all one, and he is 
bound to take Conuſance of the Plaintiff as well in the one Caſe 
as in the other. And Doderidg ſatd, if the Caſe had been, that 
he had not any Conuſance ofthe Plaintiff, and therefo2e refuſed 
to diſcharge the pziſoner ; he ought to have pleaded it; But now 
having Demurred upon the Replication, he doth confeſs that 
the Platntiff in the firſt Action did make the dilcharge : There: 
foze upon the firſt Argument at the Bar, it was adjudged koz the 
Plaintiff, _ 


King verſ#s Sir Euſebie Andrews late Sheriff of the County of 
Northampt. Trin. 12 Jac, Rot. 137 17. "= 
15 n 


A Ction upon the Caſe, to; ſuffering one Burdet to eſcape, who 

was endebted unto him in 71 l. and arreſted by vertue of a 
Latitat ſued by Him, intending upon his appearance and bail gi. 
ven, to declare foz that debt; where he was arreſted by Sir Tohn 
Iſeham the koꝛmer Sheriff,and left in pziſon, the Dekendant ſuf- 
fered him to go at large without finding lureties fo2 His appear⸗ 
ance : Upon Not guilty pleaded, all this matter was found by 
Uerdict z That the ſaid Sir Iohn Iſcham arreſted him, and at the 
day, ac. returned Languidus, &c.and afterward, in exitu ab offi- 
cio ſuo delivered him unto the Defendant as a priſoner fo2 this 
cauſe, and the Defendant ſuffered him to go at large. And if, xc, 
And without Argument it was adjudged fo? the Plaintiff; Foz 
this permiſſion to Elcape is juſt cauſe of Action; Fo2 He by this 
means is dekrauded oz delayed of his AciontAnd although ft be 
found that the other Sheriff returned Languidus , c. which is 
more then is in the firſt Declaration, pet that is notanaterial to 
the Plaintiff, he remaining always in p2iſon , and that was to 
ercuſe his bzinging the pꝛiſoner at the day: AUbcrefoze it wag 
adjudged. fo the ]Ilaintiff, | b 8 
„ 01 
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. Gold verſus Henry Death Executor of Iohn Death. 
Dibeapon an obligation of zoo l, entred into by the Teſtatoz: (9) f 
" The Condition whereof was; That whereas Anchony Death, 
ſon of the ſaid Johr, mas bound Apprentice to the Plaintiff foy $ 
years, if he duriug that term, waſted, milpended oz onſumed any 
the wares, goods 0? merchandiſe of the Plain fs; then if 1. P. ö: 
his Execntozs within three months akter due pzbof theredfmave, 
either by the confeſſion of the ſaid Anth. Death; b. 0 J f Hotv: 
ſoever, and notice thereof given the ſatd J. D 9 fthem*who ſhould 
render him tecompence and ſatiskäction, make tiiffititent reconi! 
pence and ſatisfaction of'all ſuch montes as Hill be ſo duely pꝛo⸗ 
ved to be conſumed,ec.that then, at. The Detenpant piended, that 
the Plaintiff befoze the Unt bꝛought, had not yzobed that the 
fatd Anth. Death, had confumer;,4c. The 13 laintiff repfits, thatt 
ſaid A. D. had within that term, viz. {uch a day, coulued, Kc. 400 
I. of wares and merchandile of: 1 faintiffs; An that the laid 


— 
— 


A. D. ſuch à day year and place, as by Miting under his händ con- 
kelled that he had conſumed the ſaid 400 l. And that ith a day pear 
and place he gave notice to the Defendant that the fat A. 5 ha 


» 


onfumed, ec, that 400 l. and that he had conkeſſed it under his 
hand, andſhewed the confefſion to the Dekendant; And that he 
withinthzee months after han not made (atigfagion: Uhereup: 
on the Oefendant demurted: And it was argued by Serjennt Huf. 
ton, that this replication is not ſufficient to entitie the Plaintiff to 
the Action; Foz the Defendant wap to make fatisfaction but 
within thzee months after notice of due pzoof, cc. and that pꝛook 
ought to be by Action bꝛaught, and trial at the Common Law'a- 
gainſt the Apprentice, oꝛ by conkeſſion ok the Appꝛentice upenau 
Action bꝛought againſt him; Foz the Common Law eſteemes not 
of any pꝛoot, but by trial by a Jury; no2 ok any conkeſſton, but 
of that which is upon recoꝛd: But againſt that it was argued and 
reſolved by the Court, that althaugh generally pꝛook is to be in⸗ 
tended erial by a Jury, which is the moſt notoriaus and abſolute 
poof, as it is laid, Co.. 4. f. 74. & 5. 108. & l. 6. f. 26; 10 E. 4. i l. 7 
R. 2. Lit. B. 241. pet pꝛoot may be in another manner, accozding 
to the intention of the parties, ſhewn by circumſtances in waiting; 
which when it ts referred to a time after pꝛook, it cannot be 
referred to trial foz pꝛook, which by the circumſtance of time 
wherein it is to be made, 02 of the perſon befoze whom it is 
to be made, cannot be by trial: But it ought to be in ſuch 
manner as it map; As if pzoof ought to be made to the De⸗ 
kendant within two days , that cannot be by trial, but it ought 
to be onely by witneſſes who will affirm it befoze him. So 
ik it were, that ik he p2ove it befoze J. S. that ought to be done 
by witneſſes produced afoze him; which is pꝛoved by the 
{aid book of 10 E. 4. 11. And Doderidge relied upon the book 
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Termino Michaelis Anno decimortertio 
33 Aſl. pl. 1. And the p2oot here being referred to the conkel. 
ſion of the party, it is ſufficient, it he confels it under his hand if it 
be true; but if it be not true it cannot bind the Defendant: but 
that he map well traverſe it, that he did not know it to be true; 
But prima facie it is a good pzook: TUheretoze he having De. 
murred thereupon, it is confefled that he made ſuch pꝛook, and 
that it is true: Mherekoꝛs the replication was held good; And it 
was adjudged fo2 the Plaintiff. Note, A Writ of Error was brought 
upon this Ju! gment in the Exchequer Chamber, and the Error af. 


| 4: 


figned in point of Law, and the point moved in the Kings Bench 
was firſt inſiſted upon, whether the proof were good; And all the 
Juſtices and. Barons conceived it to be good enough: But then an 
Exception was taken to the replication; That it is not alledged, 
that this notice, was given to the Defendant after the Death of the 
Teſtator; for if it were in his life time, it was to no purpoſe, and the 
ſtrongeſt ſhall be taken againſt him who pleaded it: And all the 
Juſtices and Barons held this to be a material exception, and an 
incurable fault; For it ſhall not be aided by any intendment: 
Wherefore for this cauſe the Judgment was reverſed, 
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| Prat verſas Stearn, Hill, 11 Jac. Rot. i 140. 
Eplevin:Upon Demurrer, the Caſe was; C hat a Frecholder 
ercctcd a Dove-coat upon his Freehold. where there was not 
any befoze, and ſtozed it with Pigeons; This was pꝛeſented at 
the Lect, und a pain aſſeſſcd to amove it by ſuch a time; And fox 
not amoving it he was amerced, and fo2 the amercement a di⸗ 
ſireſs taken by the Lo2d of the Lect: And whether this diſtreſs 
were well taken, was the queſtion ; Firſt, whether the ertaing of 
a Dove-coat by a Freeholder, and ſtozing it with Ooves, be a 
Nuſance and offence againſt Law. Secondly, whether the Lozd 
map diffrain without ſpecial Cuſtome fo a pain 02 amercement in 
a Leet: Coke Chict᷑ Juſtice held, that it was a Common Nuſance 
und inqutrable in a Leet; But the other Juſtices ſeemed to doubt 
thereof, But koz the ſecond point they all relolved, that he might 
diſtr ain, oꝛ have his Action of Debt, ko; ſuch a pain oꝛ amercement. 
But as to the matter they would not ſpeak , becaule the preſeut⸗ 
ment was not good; Fo? that it is pꝛeſented, that he errected a 
Dove-coat, and ſtoꝛed it with Pigeons; but he doth not ſay inthe 
pꝛeſentment, that it was Ad nocumentum legiorum Domini Regis; 
which ought to be in every preſentment ; And although the party 
hath here averred, that it was ad commune nocumentum, pet that 
is not ſufficient ; fo it ought to be in the pꝛelentment, whlch is the 
charge; And this fault wag held incurable: Wherefoze it was 
adjudged fo the Platntiff, 


Penning 


— 
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Penning verſus Judith Lady Plat, Executrix of Sir Hugh Plat ; 
| Trin. t2 Jac. Rot. ultimo. 


Ovenant; F02 that the (aid Sir Hugh by Jidenture reciting, 

CQHereas he was poſſeſſed. of the Leaſe of a Farm called 
New-Barns, ko ſuch a Term, he thereby Covenants ; that the 
Plaintiff and his wife ſhall enzoy it during the Term, without 
interruptton of him oz Judith his wite; And alledgeth the bꝛeach, 
that although he perfozmed the Covenants on his part, and en- 
tred Sir Hugh Plat the Teſtato? in his life time, ſuch a day and 
yeat entred and ouſted him, ſo as he hath not perkozmed theCove⸗ 
nants, xc. The Defendant thereupon demurred;Firſt Exception; 
Foz that the Indenture is alledged by Teſtatum exiſtit; There: 
as it ought to be alledged , that by luch an Indenture it is Co- 
venanted: Sed non allocatur. Secondly, becauſe he doth not al. 
ledge, Quod idem tamen le Teſtator, &c. lo as it is not a full bꝛeach: 
Sed non allocatur,z Fo? although it be not lo fozmal and pꝛeciſe, 
as where it is with an idem tamen, &c. Pet, fo2 that it is licet 
he entred, the Teſtato? expelled him, it is a direct affirmative, and 
well enough: And although the Covenant is, that the Plaintiff 
and his Feme ſhall enjoy it, and the expulſion is of the Jlaintiff 
onelp, it is good enough; becauſe the Baroz hath the ſole p2ofits 
and poſſeſſton £ And although the Entry of the Teſtato2 is not al⸗ 
ledged to be by title; ſo as he is meerly a Tore feaſor, und that 
Treſpals lieth againft him to recover damages, yet becaule it is 
expꝛeſſed, that the Plaintiff and his Fe we ſhall enjoy it without in⸗ 
terruption of him o2 his wike, ſo as ſhe is in the expꝛeſſe woꝛds of 
the Covenant, he ſhall have his Action, although he might have 
had his remedy by Action of Treſpaſs. Vid.26 Hen. 8. 3; Dy, 328. 
Uherekoze it was adjudged fo? the JPlatntif. 


Lamb ver/#s Wiſeman; in the Exchequer Chamber, 
Hillar, 11 Jac, Rot,1036, 


"Rror of a Judgement in the Kings Bench, in Debt upon an 
Obligation of 200 1.the Erro2 aſſigned, becauſe the Ven, fac. 
being awarded to the Cozoners , was returned by J. Barton und 

Tho. Roe Cozoners ; Whereas at the time of the TU2it awarded 
und returned; there were two other Cozoners,viz. William Salter 
and Thomas Peach and the return ought to have been in the name 
of the four Cozoners; And In nullo eſt erratum was pleaded: 
Thts being the (ole Erro? afſigneo, all the Juſtices of the Com- 
mon Bench, and Barons of the Exchequer (beſides Warberton) 
held, that it is not Erroz. Firſt, becauſe it ought to Have been 
taken by way of challenge at the time of trial; and koꝛalmuch as 
he hath not challenged it, he ſhall not now aſligne it fo2-Erroz. 
Vid. 39 Hen. 6, 41, 30 Atl, Pl. 12. Secondly , admitting were 
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Erroꝛz aſſignable at the Common Law yet now being after ver. 
dict, it is aided by the Statute, which aivs milreturns and inluffi⸗ 
cient returns, and this is but a miſreturn: UUherefoze the 
Judgement was affirmed, 


, | ng 


oo 


Lady Plat verſ Plummer, in the Exchequer Chamber. 


Rror of a Judgement in the Kings Bench, in Debt upon an 

Obligation: The Erroz alligned was, becauſe the Bill wag 
Filed 11 Febr. and the baile was Filed 12 Febr. So as the Bill 
was befo2e any baile ; and it doth not appear that the Plaintiff 
was in cuſtodia Mareſchalli: Pet fozaſmuch as the Bill, whenſg- 
ever it were filed, hath relation to the firſt day of the Term, and 
the day and filing is not material; Therekoze this Erroz wag 
diſallowed, and rule given fo2 affirmance of the Judgment. 


Sir James Sandelow and others verſus Deverton, in the Exchequer 
Chamber, Hillar.11.Jac,Rot,1377, | 


Or James Sandelow and D. Tenant , and J. B. bꝛing a UUzit 

of Error againſt one Deverton, alias Foreſt , of a Judgment 
given againſt Sir I. S. as Pꝛincipal, and againſt D. Tenant , 
and I. B. as his baile; and the Erro2s aſligned as well in the 
p2incipal Judgement, as in the pꝛoceeding againſt the baile: 
And upon the Scir. fac. bꝛought ad audiendum Errores, the De- 
fendant pleaded in abatement of the UUnit of Error, becauſe the 
pꝛincipal and baile cannot joyn in a UUzitof Error; Foz the pꝛo⸗ 
ceedings and Judgements againſt them are ſeveral. And upon 
this demurrer, without argument, the Juſtices and Barons 
held, that this Ut of Error lies not; Fo they may not con: 
joyn in any ſuch UUnitz And they held, that the batle upon the 
Judgement in the Scir, fac. cannot have a Ait of Error; Fo it 
is out of the Statute of 27 Eliz. Aud it was much doubted 
whether a Cit of Error, Coram vobis reſidet, can be bought 
by the Pꝛincipal: And it was afterwards reſolved, that it 
could not. 


Matthews and his wife verſus Thomas Cole, Thomas Doughty, 
and J. B. in the Exchequer Chamber, 


Reſpaſs; F02 the Battery of the Feme: The Defendant J. C. 
pleaded generally Not guilty, T. D. pleũded, that he is, « was 

at the time of the Treſpaſs Conftable of Haveril in Eflex,e plea- 
ded Not guilty, J. B. the third Defendant pleaded de ſoz aſſaxlt de- 
1cſn,(v thee Iſſues being joyned, one Jury found all thoſe Iſſues 
fo2 the plaintiffs,and aſſeſled damages intirely to 40 l. and Judg⸗ 
ment given accozdingly, and Erro2 thereof bzought in the Ex- 
chequer Chamber, becauſe they ought to have found ſeveral da- 
| mages 
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mages upon the feverall iſſues: Sed non allocatur; And the Ju 1 
ment was affirmed. Vid, Co.1: fol, 6. 


The King againſt the Biſhop of Norwich, Thomas Cole and 
| Robert Saket, Paſch, 13 Jac, Rot. 2 i. 


Hare im dad to pꝛelent to the Uicarage of Hiverell , and (16) 
. ſhews Gon Title, that Thomas Cole the Defendant was ſeil⸗ 
en in Fee of the Mannoꝛ of Haverell, ta which the Advouſon of 
the Uicarage was appertaining, and that the Church became 
void by a Simoniacal agreement made betwirt the ſain Robert 
Saker and the wife of the Patron, that the Patron ſhould pꝛe⸗ 
fenthim; and ſhews what the Stmonp was in ſpecie , and that 
the Patron accoꝛdingly pꝛeſented him; TUherefoze by the Sta⸗ 
tute-of 31 Eliz. (reciting it) the Church is void, and it belongs to 
the King to pzeſent, and the Dekendant diſturbed him: The De⸗ 
fendant pleaded, that Q. Eliz. was ſeiled in Fee of the Rettoꝛp 
of Haverell appꝛopꝛiated, whereto the Advouſon of the Uicarage 
appertained, and dyed ſeiſed, and that the Parſonage came to 
the Ring bp deſcent; that the Church being void, the ſaid Tho- 
mas Cole pꝛelented the DO:f:ndant by ulurpation, and that the 
Defendant was admitted, inſtituted, and induced; And after 
wards the Ring pꝛelented the Dekendant to that Advoulon of the 
Uicarage, who was admitted, inffituted, and induced, and is 
J ncumbent of the Rings pꝛeſentation; and Traverleth that the 
Advouſon of the vicarage was apperteining to the Mannoꝛ of 
Haverell : And hereupon the Kings Attourny demurredz And up⸗ 
on the firſt argument, without any difficulty , it was adjudgen 
to be ill: Foz firſt; when one is admitted, inſtituted, and induck⸗ 
ed by the pꝛeſentation of a common perſon, although it were by 
uſurpation upon the King, pet the King cannot p2efent another E 
the Church being full, without removing the Jncumbent by a 
Quare impedit, who is in de facto, although he be not fn de. Jure 3 
and the Church is full ok him, untill he be removed by a judict- 
all means, oz by reſignations And Coke laid, it had been adjudg⸗ 
ed, that if a Church be void, and a ſtranger, without the pꝛivity 
ok the after-Jncumbent,p2ocures the Patroiito pꝛeſent, and gives 
unto him any ſumm of money fo? his preſentation, although the 
after-Jncumbent is not pꝛivy to that Simoniacall contract, yet 
in as much as he comes in by a Simontiacall p2eſentation, the 
Church is void, and it belongeth to the Ring to pꝛeſent: So it is 
where the Jncumbent makes a Simaniatall contract with the 
Friend oz Tife of the Patron, andthe Patron knows no t there⸗ 
of, and the Jncumbent ts pꝛeſented thereto by means of him 
| wha made this Simoniacall contra - he is within the Statute 
of 31 Eliz. and the King may pꝛelent: Alla he (atd, that the In⸗ 
cumbent who is once pꝛeſented, admitted , and inſtituted by a 
Simoniacall contract, is — dilabled to enjop- that 3 
d ce. 
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fice, although he obtains a pꝛelentation de novo from the King; 
fo2 the Statute hath diſabled him during his lite tu have it: And 
fo2 pꝛoot thereof, Coke ſaid, that it was reſolved by the Lozn 
Chancelloz and himlelk upon conference with the other Jtiſtices, 
upon a queſtion referred unto them by the King, That one Sir 
Robert Vernon being Cofferrer to the King, contracted with Sir 
A,Lfo2 money to aſſigne his Office, and Sir A. I. obtained a 4 
ther of fromthe King; That by the Statute of 5 Ed. 5. he. is d 
perſon diſabled to take that office, ſo as at no time during his lite 
he can have it, although it becomes voſd by the death of :any o⸗ 
ther Dfficer thereof, and a new grant be made unts him : And ſg 
he held it to be in the Caſe in queſtion: Wherefore he and the o⸗ 
ther Juſtices -.conceived the plea to be ill, and that Judgement 
ould be entred fo2 the King. Another exception was taken to 
the Declaration, that the Title is to the Advouſon of the Aica- 
rage appertaining to the Mannoz; which cannot be: Foz theUt- 
carage is extracted out of the arſonage, and therekoze theadvou⸗ 
ſon thereof appertaineth to the Parſonage, and cannot appertain 
to the WMannozSed non allocatur; Fo ulthough the Advouſon of 
the Uicarage uſually appertains to the Parſonage,yetitis not of 
neceſſity and it may be appertaining to a Banno?, Vid. 1). Ed. 3. 
51.2 R. 3. Grant 89 And it was afterward adjudged fo2 the King. 
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Robins verſut Sanders, Paſc. 13 Jac. Rot. 21. 


Rror, fo2 that the Judgement was entred; Ideo conceflum eſt 
per curiam quod querens recuperet,&c,where it ſhould be, con- 
fideratum eſt : And to make good this entry, divers Pꝛeſidents 
were cited in the Pꝛeſidents of the Lozd Coke; But it was ant 
ſwered, that it was a miſpziſion by the Pꝛinter, and that it is not ſo 
entred in the Roll ; Foz it was alledged, that conſideratum eſt is 
moꝛe effectuall then conceſſum eſt : And Pꝛeſidents are founded 
upon great reaſon, and are to be obſerved, 155 


Bayly verſus Merrel, Trin. 13 Jac. 


Ction upon the Caſe: C Uhereas 10 Decem. 11 Jac. there was 
communication betwirt the Plaintiſf and Dekendant, con⸗ 
' cerning the Hiring the Plaintiff to carry fo2 the Dekendant 
with Hoꝛſes and Nlayn a load ok Madder from Exhall in the 
County of Eſſex, unto Uppingham in the County of Rutland; And 
that then and there, to deceive him in the carriage thereok, the Oe⸗ 
kendant affirmed fraudulently that the ſaid load of Madder 
was 800 pound weight; whereto he giving credit to this under⸗ 
tooke the carriage of the (aid Madder; and that the Deken⸗ 
dant pꝛomiſed him to pay fo2 every hundꝛed weight 2 8. 8 d. And 
he giving credit that the laid Madder was but 800 weight 
carryedD it accoꝛding to the ſaid agreement. and alledges in 2 
| | that 
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that the ſaid load of Madder weighed much moze then 800; 
weight, viz. 2200, weight; By reaton whereof his hozſes dꝛaw⸗ 
ing the ſaid wain with the load of adder, being laden with ſo 
great weight, were compelled ita vehementer laborare & trahere, 
that ſeven of his hozſes which dꝛew the ſafd wain, ratione inde 
peribant , per quod, &c, The Detendantpleaded Not guilty, and 
found againſt him; And it was now moved in arreſt of Judg- 
ment, that this Action lies not: Fo2 he being Hired to carry by 
the hund2ed, it was his own folly to overload his hozſes ; and it 
was a matter which lay in his own view and Conufance ; And 
ifhe doubted of the weight thereof, he might have weighed it, 
and was not bound to give Credence to anothers ſpeech : And 
being his own negligence, he is without remedy; As where one 
- Huyes Mts upon warranting him to have both his eyes, and 
he hath but one Eye, he is remedplels: Fo2 it is a thing which 
lies in his own Conulance, and ſuch warranty oz affirmation is 
not material, oꝛ to be regarded: But otherwiſe it is in Cale where 
the matter is ſecret, and lies pꝛoperly in the Conuſance of him 
who warräuts it, and cannot be known to him who buyes, oz 
makes the contract ; Foz the law gives no remedy foz voluntary 
negligence: And of that opinion was the whole Court, although 
it was ſaid that there was apparent fraud here in him who affirm- 
ed, et. Andperadventure the Plaintiff was a ſtranger there 
where he undertook the corriage, and had no weights to weigh it. 
But it wag anſwered, that it was his groſs negligence, that he 
would under take a weight co far exceeding the affirmation, with⸗ 
os cauſing it ta be weighed: TUheretoze the Judgement was 
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Dighton and Holts Caſe. 


(1) Obert Dighton and William Holt were committed by the 
F Digh commiſſioners, becauſe they rekuled to take the 
= = Dathex officio; Whereupon an Habeas corpus being a: 
warded, it was returned; that they were committed; Becau 
they being convented fo2 flanderaus wozds agatut che bool! 
Common. pꝛaper, and the government ok the Ehurch; And be. 
ing tend2ed the Dath to be examined upon thoſe cls, hey re- 
fuſed, and were therefoze committed: And after thiee Terms 
deliberations; the Court now gave their refolutions/ that they 
ought ta be delivered: And Coke Chief Juſtice renden the reg 
ſons; Firſt, becauſe this examination is made to en et 
accuſe themſelves of the bzeach ofa penal Law, whi his agatnrt 
Law; Fo2 they ought to War agalnſt them by witneſſes, and 
not inkoꝛce them to take an Dath to-accaſe them(elves : And gt 
thereupon cited two Pꝛeſidents; the one in 10 EB. int 
Dyer not impꝛinted, where Lee an Attozney was tony: 
foze them , becauſe he was pzeſent at Maſle ; and 


« 


upon an Habeas corpus into the Common Bench, where he had 
his pꝛiviledge, and was diſcharged. Another Pꝛeſident he cited to 
be in 18 Eliz. where Rowland Hinde was convented befoze them 
up on pꝛetence of uſury, and was offered to be examined upon 
his Dath, and rekuſed, ac. and being committed fo2 that cauſe, 
was dilcharged. Vid. Nat. Br. and Regiſt, Secondly, 
koꝛ that it appeared here upon examination, that they required a 
Copy of the Interrogatozies, and were denyed them; And that 
is within the Equity of the ſtatute of 2 H, 5. where the Copy of a 
libell is denyed: TWherefoze they were bailed. 


Sir Thomas Pickerivgs Caſe, 


14 was found by office after the death of Sir 7ohu Pichęring, 
J that he and his wife purchaſed the Mannor of VVeſton, in the 
County of Herif. held of the King by Knights Service 2 capite, to 
them and the Heirs of Sir John Pichering; And that he died ſeiſed 
thereof, and of two other Mannors holden in Socage; And that 
Thomas Pickering his Son and Heir was within the age of 21 years; 

. and 


er 
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and chat his wife ſurvĩved him;whereby during her life there could 
not be any wardſhip of the Land, but of the body only :Afterwards 
in 30 Maii nono Fac. the Lady Pickering died, in 30 Junii io Jac.Tho, 
Pickering being within age was made Knight, in 30 Dec. io Jac. he at- 
tained hĩs age of 21 years, and tendred his Livery, and ſued a ſpecial 
livery within the time, wherein was a pardon of all Intruſions, Acti- 
ons, Suits, Accounts, Executions and Demands, except Debts or mo- 
ney, by reaſon of any office or treaſure of the Kings converted, or by 
reaſon of any Debt due by any Obligation or recog. And notwith- 
ſtanding the Auditor rated a charge upon him for the meane rates 
after the Death ofthe Lady Pickeringuntill his age of 21 years; And 
Proceſs was awarded thereupon, Ft ad computand. pro meliore valo - 
re. And hereupon Sir 700. Pickering came, and ſhewed the day when 
he was made Knight, and the ſpecial Livery in diſcharge of the 
mean rates: Et quoad the other charge ad computandum he demur- 
red, and hereupon a Caſe was made and referred to the Judges: 
Firſt, whether he ſhall be charged for mean rates betwixt the death 
ef the Lady pichering, and his being made Knight, there being no of: 
— — after the death of the ſaid Lady. Secondly, whether he 
{hall be charged with them betwixt the time of his Knighting,and 
attaining his full age. Thirdly, whether this charge ad computandunt 
pro'mebiore valore{there being no office nor former preſidents to 
warratitit)be allowable:And theſe matters being debated by Ho- 
bert Chieſ Juſt. of the Common Bench, and Tanffeld Chief Baron, 
they reſolved, tllat this laſt charge is not warranted by the law and 
being without former preſidents, is not allowable;For the King by 
way of charge cannot impoſe a greater value then is found in the 
Office: But in his compoſition for committing the Land, he may im- 
poſe what value he pleaſe; For it is his bargain, and he may retain it 
in his hands if he pleaſe, and the other who takes it at a greater va- 
lue then is compriſed in the office, is at his election whether he will 
take it or not: But to lay a charge upon the Heir more then is in the 
Office, without another office or ſurvey to inhaunſe it is not allow- 
able. Secondly, they reſolved, that for the meane rates bet wixt his 
being made Knight, and coming of full age, he is not chargeablezfor 
the King, by making him Knight, hath thereby diſpenſed with his 
minority, and he is in Law accounted, as ifde facto he were of full 
age. Thirdly, they reſolved, that he ſhall be charged with the mean 
rates untill he were made Knightʒ Although there be not any office 
found after the Ladies death, which if it had been found was clear, 
that he ſhould be charged, for then the King had been in poſſeſſion 
of the Land, and entitled to the profits, in which Caſe a ſpecial live- 
ry would never have diſcharged them; For that doth not dif- 
charge the poſſeſſion, nor give that which is in poſſeſſion, no more 
then a releaſe ef a Common perſon can give a thing in poſſeſſion: & 
the common experience of the Court is, that a ſpecial Livery ſhall 
be conſtrued according to the intent, to diſcharge that which is not 
in poſſeſſion, but is concealed, but not to diſcharge any thing which 
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is in poſſeſſion: But here the doubt is, becauſe there is not any 
Office found aſter the death of the Lad y, which intitles the King 
to the Land: For the other Office after the death of Sir John 
Pickering entitles him but to the body: But becauſe there was an 
Office before finding the Eſtate, by reaſon whereof he was in Ward 
for his body, and for the reverſion; And it is an uſual courſe in the 
Court not to have an Office after the death of a Tenant ſor life, 
when there was an Office before finding the Inheritance: But alt 
fhall come in by the Feodar ies Certificate, which is the Informati- 
on to the Court; And it is the uſual courſe for eaſe to the Subjects 
to accept of ſuch Certificates, and not to inforce the finding of ſe- 
veral Offices, it was reſolved that he ſhould be charged, Vid. Dy, 
249. 284, Co. 6. 74, Co. 8. 170 K 173. Ba. 


Wood verſus Germons, Trin. 13 Jac, Rot. 1064. Norff. 


Jectione firmæ: Upon a ſpecial verdict, the Caſe was, Tei 

%, nant in Fee of an Acre, and Leſſee foz 2x years of another 
Acre, lets both of them fo? 10 years, rendzing Rent, with apro- 
viſo, that ik the Rent be behind fo2 28 dayes,that he and his Meirg 
might reſtrain; and it there be not a ſufficient diſtreſs upon the 
Land, that they map reenter: The Leſſoz dies, and the Rever⸗ 
ſion of the Inheritance deſcends to his Heir, and the reverſton of 
the Leaſe came to his Executoꝛs.Akterward the Rent being due, 
und arrear fo? 28 dayes, the Heir demanded the poztion.of Kent 
accozding to the value of the Land of inheritance ; and it being 
not paid, noꝛ ſufficient diſtreſs upon the Land, he entred, and let 


to the Plaintiff; And whether his Entry was-lawful oz not, was 


the queſtion. Firſt, whether theſe wozds, that he might reſtrain, 
be apt woꝛds by any conſtruction to ſignifie the intent of the Lef: 


ſoz; that if the Rent be behind, it chould be lawful koꝛ him to di. 


ſtrain, Secondly, whether (this Reverſion being ſo divided) the 
Rent alſo be divided, and is appoztionable: And if the Conditi⸗ 
on be divided, whether the Heir may demand part of the Rent, 
and koꝛ non-payment reenter. Coke held fo the firſt point, that 
Reſtrain was àg much as to ſap Diſtrain, and it ſhall be accepted 
to be of the ſame ſenſe, as in 6 Ed. 2. Recipere ter. 02 that terra 


redibit pro remanebit, Foꝛ the ſecond point no opinion was de- 
livered: Sed adjournatur, | 


| Sir Baptiſt Hicks verſus Goats, Mich. I i Jac. Rot. 1236. in C. B. 


Ea of a Judgment in the Common Bench, in a t Urit of 


Covenant, wherein Sir Baptiſt Hicks had Judgment to re⸗ 
cover 400 l. The Exxoꝛ was aſſigned in point of Judgment, be- 


cauſe the Plaintiff counts upon a TUrit of Covenant, whers⸗ 


in was covenanted inter alia, TUhereas the Plaintiff had bought 
ot Hengy Fleetword @ Wood called Weſton Park, eſteemed to 


be 


* 
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be 300 Acres, akter the eſtimation of eighleen foot and an halke 
to the pole, at the rate of 100 l. foꝛ every Acre; and had paid 
2500. That the ſain Sir Baptiſt Hicks and Henry Fleetwood 
ſhould appoint two meaſurers, the one at the election of H. Fl. the 


other at the eleatan ol Sir B. H. to meaſure it, bekoze the 31 of 


January tallowing ; And if therk appeared to be moze Acres at 
the laid mealuring then the 2500 Hamounted unto, that Sir Bap- 
tiſt Hicks ſhould. pãp s much as ſhould be moꝛe, befozethe end of 
February And if the Acres did not amount to ſo much as he had 


payed, that then Henry Fleetwodd nd Goates ſhould pay as much 
as ſhould be wanting, bekoze the 2x ok May following: And he 


alledgeth in facto, that he nominated ſuch a meaſurer ;- And that 
HenryFleetwood would not appsint any betoze the 3 1 of January. 
That the laid meaſurer juſtly meaſured it, and there were want- 
ing yo Acres which amounted to 750 1. aud that he being requir- 
ed upon the tenth of December 10 Jacobrtd pay it, had not paied 
it. The Defendant takes Illue, that there did not want any 
Acres to amount to the ſaid ſum ok 2500. & it was found againſt 
him, and Damages given to 400 l. and Judgement accozding⸗ 
Ip. Thefirft Erroꝛ aſſigned was, becaule it is not alledged, 


that there wanted ſo much: but that it appeared by the mealur⸗ 


ing, that there wanted ſo much: And it might be faiſly mealured: 
But upon peruſal of the Kecod, it was held to be well enough; 
Foz it was alledged, that it was juſtly meaſured, and that there 
wanted ſeventy Acres, which is not referred to the meaſuring, 
(which peradventure might be kalſe;) but it ts expꝛeſly averred, 
that there wanted lo much, Secondly, it was much inſiſted upon, 
that notice ought to have been given to Goats that fo much was 
wanting, becauſe he was a ſtranſer to the meaſuring, and the no⸗ 
tice ought to have been befo2e the dap of payment. Vid.3z1 Maii,8 
Jac. And there is not any requeſt herein alledged until Decemb. 
10 Jac, which is long after the day of payment was paſt; So he 
takes advantage of a Covenant b2zoken, where the Dekendant 
had not any notice given him to perkoꝛm it: Sed non allocatur; 
Foz he being pꝛiby ta the Covenant ought to take notice of the 
Admealurement as well as the Plaintiff, and might have been 
preſent at the meaſuring $ And although Henry Fleetwood, (und 
not Goats,) was to appoint the meaſurer, and did not do it, it 
was his default ; And they both betng parties to the Covenant , 
the Dekendant is as well to take notice thereof as the other: 
Allo, in point of Covenant, notice is not to be given as ftridaly , 
as it is upon an obligation, which is in point of Fozfeiture, Vid, 
Coke lib. &. fol. 89. Frances Caſe, 10 E. 4. 14. & 24. Akterward, not- 
withſtanding thele Exceptions, Rule was given that Judgment 
ſhould be affirmed. | 445 
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Barbara Herbert verſus Thomas Binion, Trin, 
10 Jac, Rot. 3 


(5) F7 Rror;To reverſe a Fi ine in the County of Montgotiery by her 
and Rirchard Herbert her husband: The firſt Err62 àſſigned 
was. Foz that the Tit of Dedimus peteſtatem bare Teſte be⸗ 
foze the Mt pf Covenant, and had a Scir. fac. to watu the Heir 
and Tertenantz and Thomas Binion wag returned to be warned 
as Heir and Tertenant; Aud he appeared and pleaded, That Wil. 
liam Binion the Conuſee, his Father, died ſeiſed, which deſcended 
to him as his peir, and that he is Tertenant and within age, 
and p2ays, Qve parol demurrera The Plaintiff counterpleaded 
the age,ſhewing that che was entitled to have Dower bekoze the 
Fine levied, and nowns barred of her Dower by this Kinezwhere⸗ 
fore ſhe ſues to be reſtozedto have her Wait of Dower't And 
it was thrreupon Demurred, and argued oktentimes at the 
Bar, and afterwards very ſolemnly at the Bench, whether it 
were a good Counterplea to.out him of his age; Aud Coke 
Thief Juſtice , Croke and Houghton argued, That it was no 
Counterplea fo2 her to out him of his age; Foz it is a rule, The 
Heir being within age, and in by deſcent, (do as he is peir and 
Tertenant) ſhall have his age in a IUzit of Errog, as 47 E 3. 7, 
9H. 6.46. & Co. 1.6. f. 4. Marks Caſc: And although it were ob- 
Jected, that in Dower age is not allewable, as 5 E.;. 4. 5 H. 5. 
12.12 E. 4. 17.4 H. 7 1.17 E. 3. 53. & 44 E. 3. 23. Foꝛ the milchief, 
when ſhe clayming but an Eſtate fo2 like, may die and loſe that 
eſtate; which was the reaſon in 35 Eliz. betwirt Williams and 
Williams, That an Inkant (uffering a Becoverp by default in 
Oower, he ſhall not avoid it by Error fo2 this caute  fo2 then 
ſhe never ſhould recover: And ſo it was objeged, that fn a dil: 
ceipt oz Attaint an Inkant hall not have his age, fo2 doubt of 
the death of the Juro2s in the one Caſe , and of the ſummonets 
and veiwers inthe other: And therekoze where there is (ſuch a 
miſchiek, the age ſhall not be allowed. And here it was objected, 
That it is now confeſſed by the Ocmurrer, that ſhe had Title of 
Dower if this fine were avoided, yet they held, that in as much 
as the rule of Law is, That an Inkant. Dp intendment hath 
no Conuſance to picad in defence of his Title, and he might 
have divers pleas to avoid that TU2it of Erro2 ; And ſhe 
her ſelf by her Fine hath given from her telfe her right of Dower, 
by her own Act, as long as the Fine ſfands unreverled ; There- 
fore the Law ſhall favour the Infant rather then the Fexze to re- 
verſe his own Fine: And although ſhe now pꝛetends that ſhe 
claims but Dower, pet ik the Fine were reverſed, ſhe might 
claim another Title which peradventure might reach to the in⸗ 
heritance: And this pleading here doth not Eſtop her, and by 
this means the Inkant ſhould be diſinherited, where . 
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ture ik he were of full age he had a releaſe, oꝛ other matter to 
bar the (U2it of Error: But if the Fee be barred in Oower by 
Judgement in a Wait of Dower, and bzings Erroy,there the Heir 
(hall not have his age: Becauſe it appears by the TUnit it ſelf , 
that ſhe demands Dower only, and ſued to have it. So 44 E. 3. 
43. Ik a Feme being to be endowed lofeth by default in a Præcipe, 


and bꝛings a Quod ei deforciat, the tenant ſhall not have his 


Age; Becauſe the title ok the Fee appears, and ſhe hath not 
done any Act to fozecloſe her ſelf; But here ſhe hath committed 
an Act to bar herſelf of her Dower: And although ſhe ſaith ſhe 
claims only title of Oower, that cannot be put in Iſſue betwirt 
them ; Fo? an intent to have title of Action is not ifſuable : And 
Coke cited, that in our àncient books, as Fleta cap, 6. Bract. 152. 
Brit, 327. If a Feme after the death of her husband ſuffers 
one to continue a year and dap, and he dies ſeilſed, his Heir with- 
in age, the Feme ſhall not demand Dower during the nonage 
of ſuch an Heir 2 But the paro/ ſhall demur, becauſe it was her 
folly to ſuffer him quietly to enjoy it without ſuitza multo fortiore, 
here where he is in by her Fine, and a dying ſeiſed : Alſo a Fine is 
us an aſſurance, and is to be favoured as much as may be, by 

any means; Aud therefoze although Dower is to be favoured , 
yet the Law will not give her any fabogr to avold her own al- 
lurance: Alſo, connterplea of Age ſhall not be; But where it 
appears that he is not Heir, as a baſtard, oz one who is not in as 
Deir, but by Purchaſe; oz in caſe of inevitable neceſſity 2 
Doderidg argued ſtrongly to the contrary; and ſaid, that there 
was an Jnfant and a Fee who demanded Oower ; That both 
were to be reſpecked, and are to be favoured,and thefateſt way to 
avoid Erro2 was to grant Age: But he conceived, that it was 


not the true way, and therekoꝛe he held; that the Age was not 


grantable ; Foz as in Dower it is not grantable, no moe is it 
allowable in this Action, which is to bzing her to the means to 
have Oower,43 Al; 22. in petition it is not allowable : The pje- 
tence that he ſhould have his Age, is, becauſe he might have a 
releaſe to plead 2 But that cannot be here,becauſe ſhe was a Fee 
covert, (But note, che might have made a releaſe after the 
Death of her Baron) which ts the reaſon that in a Scir, fac. to 
execute a Judgment, the Peir ſhall not Have his Age: Foz the 
Law adjudgeth, that he cannot have title, but that he is bound by 
the Judgment; as, 18 E. 3. 34. & 22 E. 3. And he relied upon 
the Caſes of Attaint, 40 Aſſ. 27. 47 E. z. 8. and of Deceit: 
CUherefoze he held, that it was not grantable: But notwith⸗ 
ſtanding it was adjudged, that the paro/ demurrera. 
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Sir Henry Slingsby verſus John Lambert and his Wife Execu- 
trix of John Shillero, Mich, 12 Jac. Rot, 


Rror of a Judgment in Debt in the Common Bench; Be: 
E can the then ÞPlaintiffs-as Executrix bzought Debt againſ> 
the Dekendant as Sheriffof York, for the eſcape of one George 
Brown,afgainſt whom they recovered a Debt of 82 1, as Admint- 
ſtratrix of John Shilleto ; and that he being in execution the De⸗ 
fendant ſuffered him to eſcape,reciting all the Reco2d in certain, 
And the Erroꝛ aſſigned, fo2 that the firſt recovery was as Admi⸗- 
niſtratrix of 1.5, & the Debt upon the eſcape ts as Executrix tol, 
Shilleto, which cannot be, that one ſhould Die Juteſtate and have 
an Erecuto2 And the Debt upon the eſcape ought alwapes to 
purſue the firſt Action: And this Action being bzought as Execu⸗ 
trix, diſaffirms the firſt ſuit, which luppoleth a dying Jiit: tate; 
And if an Executoꝛ bziugs an Action, and recovers, and dies In⸗ 
teſtate, the Adminiſtrato? of the firſt man may not ſue execution 
by Scir, fac. Foz there is not any pꝛivity betwixt them ; as 26 . 
8, 7. & Co. lib, 5. fol. 9. & Co. lib. 1. Shellyes Caſe. And if one 
recover as Adminiſtratoꝛ, where he is Executoꝛ, the party a- 
gainſt whom the recovery is, ſhall have an Audita Querela, ſup- 
poſing he had no right to recover, as 2 R. 3. 8. A multo tortiore, 
where it appears by their own ſhewing that there is an Execu- 
toz, he cannot founv an Action upon that which he did as Admi⸗ 
niſtratoꝛ And although ons ſame perſon bzings this Action as 
Executrix, who firſt recovered as Adminiſtratrir, and ſo quaſi a 
pꝛivity therein, which is the pꝛincipal doubt of this Cale, as Do- 
deridg laid, (koꝛ if he had made a releaſe he might have barred 
that Action, 02 if the mony had been levied he might well have 
retained it) pet becauſe it appears, that he ought not to have an 
Action in this manner, all the Court held, that the recovery 
was erroneous: TUherekoze the Judgement was reverſed, Vid. 
Co. I. 31. | 


Tho, Blandford verſus Laurence Blandford, Trin. 
8 Jac. Rot, 1371, 


Reſpaſs : Upon a ſpecial Uerdia the Caſe was; Tho.Bland- 

ford the grandfather being tenant fo? 32 years of theLands 
in queſtion, and having Tflue two Sons, Thomas, Father to the 
Plaintiff, and Laurence the Defendant, Deviled his term to 
his Feme fo her life ; And after her deceaſe to Tho, and Laurence 
his Sons, and if they have no Sons, equally & joyntly together: But 
if it pleaſe God to beſtow on them both Men- children, then my 
will is, it ſhal be reſerv d & put out to the uſe & profit of both their 
Sons joyntly together, or to one of them, if they both have not 
Men. children: But if it fall out they have no Iſſue male, then my 
Will 
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Willis, atter the deceaſe of my Son, it ſhall be to two of Henry 
Blandfords Children: And he made his Tite Executrix, and 
died ; the afſented to the Legacy, and died; Thomas and Lau- 
rence enter, having then no Childꝛen; Thomas thꝛee pears after 
had a Son (now Plaintiff) who entred, and ouſted the Deken⸗ 
pant; He re-entered, Et ſi ſupra, & c. And after argument at the 
Bar, it was argued at the Bench; And the queſtion was, about 
the erpoſitton of this Till, viz, Thomas and Laurence having 
no Sons at the time of the death of the Fee, and the one of 
them having a Sonafter, whether he ſhall ouſt his Uncle pꝛe⸗ 
ſently, 02 ſhall expect untill his Uncle and Father be dead: And 
it was reſolved by Coke,Doderidg, and Houghton, that the Son 
boꝛn ſhall Have it p2eſently ; and that his intention in the ill 
* was, that his two Sons Thomas and Laurence ſhould not have 
it if they had a Son; and his care was fo2 his Gzand-childze 

what could betome ol them, rather than fo2 his own Chil- 
Men. | ow 
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Fowks verſus Child, 


Jectione firme againſt William Child: After 
verdict,it was moved in arreft of Judgment, 
that theDiſtringas was Inter Fowks & Iohan. 
2 Child; c upon examination it appeared that 
the TUzit was ſo; But the pannell annered 
was entituled, Nomina juratorum inter Rich, 
Fowks & Willielmum Child, and the Juro2s 
were the ſame perſons who were returned 
upon theVen.tac. And the truth was, that there were two Recoꝛds 
| of Niſi prius, and two Diſtringaſſes, the one betwirt Rich. Fowks 
and William Child, and the other betwirt Rich, Fowks and John 
Child; And by the Sheriffs miſpꝛiſſon that Pannel which was 
betwirt Rich. Fowks and William Child, was annered to the 
Wit of Diſtringas betwirt Rich. Fowks and John Child; And 
this only was tryed,and not the other Jfſue : The queſtion was, 
whether it might be amended oz aided by the Statute of zes- 
failes : And it was reſolved that it was aided by the laid Statute; 
And it is as if there had not been any TUut at all; Therefoze 
it was adjudged fo2 the Plaintiff, | 


George Therne verſus John Fuller, Mich, 12 Jac, Rot, 


| (2) Rror iu un Aſſumpſit, MAUhereas Tho. Fuller the Defendants 
| Bother, was endebted unto him 32 1. which being not paid, 
| he fo2 the recovery of the laid debt, extra curiam Dom. Reg. ad pla: 

cita coram ipſo Reg. tenend. aſſignat. p20Lured anAlias capias to d- 

reſt him, returnable quinden Hill. to anſwer him in placito præd. 

And that he delivered that Unit to the Sheriff of Buck. who by 
* vertue thereok, 24 Jan. the ſame pear arreued him. That the Oe- 
| fendant poſtea, ſcilicet 12 Apr, 12 Jac, In conſideration that the 
| Plaintiff at the Dekendants requeſt ad tunc & ibidem would al- 
| ſent, & be contented to deſiſt from further p2oſecution ofthe ſaid 
3 ſift againſt the ſaid Thomas Fuller ſo begun, and would 8 
unto 
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unto him his coſts, the fatd John Fuller afiumed to pay that ſum 
at the Feaft of St. Michael, o; then to give him ſecurity to 
pap the ſaid Debt unto him at the end of fir Months; And 
alledgeth in facto, that he did fozbear to pꝛolecute, and that he 
had not paid it, no2 given him any ſecurity 2 After verdic and 
Judgment given fo2 the Plaintiff, and now Errozs bꝛought, The 
firſt Erroꝛ aſſigned, was, becauſe he doth not alledge how and 
in what manner he became indebted: Sed non allocatur; Fo; al- 
though it be true (as all the Juſtices here agreed) that an Aſ⸗ 
ſumplit lies not upon a general allegation againſt the party, 
quod indebitatus aſſumpſit, without ſhewing how he was indebt⸗ 
ed, viz. fo (Uare ſold, oꝛ money lent, oꝛ ſuch good cauſe: Bet koꝛ 

as much as the Debt is here collaterallp due by another, and 

the Conſideration is the ſtaying the Suit after the arreſt, it is 
good enough. The ſecond Erro2.becaule it is alledged, that he 
proſecutus fuit extra curiam Domini Regis ad placita, &c. Uhere 
Cas was alledged) there was not any luch Court by that Additf- 
on; But it ought to have been, extra curiam Domini Regis coram 
ipſo Rege tenend; Fo the other addition is only foꝛ the Judges 
ok the Court, that they are afligned, ac. Sed non allocatur; Fo; it 
is all one in ſubſtance, Thirdly, becauſe the Conſideration, 
quod aſſenſit & contentus fuit to fopbear to pꝛoſecute, is no ſuffi- 
cient conſideration; fo2 he may koꝛbear one day and p2oſecute a- 
gain the day following t Sed non allocatur; Fo: it is a pꝛomiſe foꝛ 
an abſolute fozbearance of the pzoſecution; fo? that is implped. 
Fourthly, That the pzomile is in April, andthe arreſt being in 
January befoze, it doth not appear that the Tit was returned, 
noz that it was continued, no2 what became of it, oꝛ that it had 
any Eſſence, and it cannot be laid to be a ſuit commenced t Sed 

non allocatur; Fo2 being alledged, that the Tit was ſued out, 
and that he was thereupon arreſted, it is a ſufficient commencing 
thereof, the ſtaying of which is a ſuffictent ground fo2 this Acti- 

on. TUherefoze notwithſtanding theſe Erroꝛs aſſigned upon the 
firſt motion of them, the Judgment was affirmed, 


Ralph Smead verſus Badley, Paſc, 14 Jac, Rot. 


Ction upon the Caſe, fo; landering his Title; and declares, 
7Uhereas William Smead his Bother was leiled in Fee of 

the Mannoz of Cole- Norton, and died ſeiſed, without Jfſue , 
which deſcended unto him as B2other and Peir; and that he 
entred, and had a purpoſe and intent to aſſure part upon his Son 
fo? his Advancement, and to make Leales of part: that the 
Defendant , to fruſtrate his intent, uſed theſe woz2ds, That the 
Plaintiff hath no more Right ro the Mannor of Cole-Nortonthan a 
ſtranger; By reaſon of which ſpeeches he could not make any leaſe 
9 other aſſurance fo2 his Son. The Defendant pleaded Not 
guilty ; And it was found againſt him, and moved in arreſt of 
Judgement, 


(3). 
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Judgment , that this Declaration was not good, becauſe he 
doth not ſhew any ſufficient cauſe of loſſe; fo2 it is not ſhewn, 
that he was in communication to make Leaſes oz Aſſurances 
koꝛ his Son, but only that he had an intent, which may be ſecret, 
and not known to any; And fo? that cauſe the Court held it to be 
ill, and Judgment was given to2 the Defendant, notwithſtand⸗ 
ing the Pꝛeſidents in the new Book of Entries, fol. 55, 


Whitchcot verſus Fox, 


Eple vin; Upon a Demurrer, the Cale was ſuch; George Fox 
nants by the ſame Indenture, That he will not alten noz aſſign 


Leſſee fo299 years by Jndenture, rendring Rent, Cove⸗ 


his Term oz any part thereof to any other, but to his Mike 


during her life, and the reſidue of the Term to his Childzen, oz 

one of his youngeſt Bꝛethꝛen, upon pain of Fozfetture of his 

Leaſe ; The Leflee having a WUife aſſigns his Term to Edward 

Fox his Bꝛother, who aſſigned it to Thomas Hopton; Hopton en- 

ters x makes Lucy his TUifehis Executrix who after payed the 

Rent to the ſaid Lefſo2 as Executrix to her Husband Allignee of 

the ſaid George Fox, who accepted thereof, and afterwards 

entered foz the Fozfeiture - And ik his Entry were congeable was 

the Queſtion, Firſt it was doubted, whether this Covenant 
that he ſhall not alien cc. under pain of Fozteiture, being only 
by the Leſlee, and not by proviſo,be a Condition to defeat the E- 
ſtate : And it was reſolved (without hearing arguments) that it 
was; Foz being by Jndenture, they are ths woꝛds of both par- 
ties, and are ſufficient to determinthe Leaſe, Plow, 142. 3 Ed. 6. 
Secondly, whether this Alienation to the Bzother in the life of 
the Fewe, and this altenation by the Bzother to Hopton , be a 
beach of the condition: And Quoad the firſt point, Jt was objec: 
ed, that the Baron might not alien to the Fee; Therefoze the 
condition in that point is void. and thereby liberty ts givento ali⸗ 
en to his Bꝛother; and when he hath aliened to his Bother, the 
condition is diſpenſed with, and the Bꝛother may alien to whom 
he pleaſe: And ok that opinion was all the Court, quoad the 
ſecond part of that queſtion, but fo2 the firſt part they doubted. 
Thirdly, admitting it to be a bzeach of the condition, whether 
this acceptance of the Rent by the hand of the Executrix of the 
Allignee ſhall bar him of his Entry, becauſe it is not alledged 
that he had notice of the aſſignment at the time of the accept- 
ance ; But that he Sciens that ſhe was Executrix of the Aſſignee , 
accepted ot that rent: AudSciens is not traverſable.but he ought 
to have alledged by matter in fac, that he had notice, which 
might have been traverſed : But ail the Court held, that this 
acceptance ſhall bat him ot his Entry; fo2 where the Rent is ac⸗ 
cepted by his own hands, it ſhall be intended that he had notice 
ſhe was to pay it, and the allegation by way of Sciens is ſuffi- 
cient 3 and ik he had not notice, the leſſoꝛ ought to ſhew it on his 
| part: 
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part: (Uherefoze it was adjudged accozdingly fo2 the Plaintif, 
Loyd verſ#s Cook. 


Rror in the Exchequer Chamber, ot a Judgment given in the 
L. Kings Bench, in an Action fo2 theſe wozds , Thou art a 
Witchzand that I will prove; I have ſeen thy Imps or Spirits in the 
Night, and thou didſt unbewitch my Child: Judgment being 
given that theſe wozds were actionable, it was now aſſigned fo2 
Erro?, that it lies not: And of that opinion were all the Juſtices 
and Barons; Foz to lap, thou art a Witch, hath been oftentimes 
adjudged not to be actionable z And the addition, I have ſeen thy 
Imps or Spirits, is but matter of fancy, and not triable whether it 
be true, and therekoꝛe no cauſe of ander: TUherefo2e the Judg- 
ment was reverſed, | 


Sir John Bret verſus John Cumberland, Executor of 
William Cumberland, Trin, 13 Jac. Rot, 1500, 


Ovenant* Fo? that Queen Eliz. by her Patent let an houſe to 

the laid William Cumberland, wherein were theſs wo2ds 3 

and the ſaiv-Leſſee his Executors and aſlighs reparabunt domum 
prædictam, and ſhall leave the fatd Houſe ſo repaired, #c, The 
Queen afterwards granted the Reverſion to the Platntiff, and 
to his Feme, und to the heir of the Baron in Fee; And koz not re- 
pairing the Platntiff bzings an Action of Covenant: Upon this 
declaration the Defendant demurred ; Firſt, becauſe the Action 
was bzought by the Baron ſole, where by his own ſhewing the 
Feme hath an Eſtate therein as well as the Baron. Secondly, be- 
cauſe they be not the woꝛds of Covenant of the Leſſee, no2 is it 
the Deed of the Leſſee : But the Court without argument re⸗ 


ſolved fo2 the Plaintiff; Fo2 the Action being perſonal, damages 


only to be recodered, the Baron may have the Action ſolely,o2 jopn 
the Feme with him if they pleaſe. Thirdly, they held, that theſe 
woꝛds fn the Queens Patent amount to a covenant on the part 
of the Leſſee; And he accepting the Leaſe is bound by that Cove- 
nant ; TUherefo2e it was adjudged fo? the Plaintiff. 


Tydcot verſus Weſtcomb, 


| Venire facias was awarder from T. and not de vicineto de 
T. And fo? this cauſe an exception taken, and refolved to 
be ill, and not ame udable. 


Berry verſus Penring. 


| Ebt upon an Obligation; The condition was, to ſtand to 


the Arbitrement and oder of four ſuch perfons, * 


(50 
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(7) 
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their names, of all actions, c. So as the lame award be made 
and delfvered up in writing under the hands and ſeals of the 
four oꝛ any three ok them: The Defendant pleaded,nullum fece: 
runt arbitrium: The Platntiffſhews,that thꝛee of them made an 
arbitrement under their Hands and Seals, and ſhews what, 
and aſſigns ſoz breach, the not paying of a certain ſumme of 


monep, which they arbitrated to be paid: TUbereupon the Oeken⸗ 


dant demurred, pꝛetending this arbitrement to be void, becaule it 
was not made by all the four Arbitratozs ; Foz the Arbitrative 


Aauthozity is given to them all four, and not unto theee of them: 


And the wo2ds, ſo as the ſame be made and delivered under the 
hands and ſeals of them or any three of them, doth not alter the 
authozity, but that they all ought to make it; no2 is it good ik it 
be under the Seals of three of tbem. And to that opinion at 
the firſt the Court inclined ; But after ſeveral arguments at the 
Bar, they all ſeriatim delivered their opinions, that the Arbitre. 
ment was good; Fo? every part of the condition being weighed, 
the intent appears, that it ſhould be ſufficient if thzee of them 
made it: And although the wozds at the firſt are to them four 
joyntly, vet that is ſufficiently diſzoyned afterward by the wozds, 
ſo as the ſame be made and delivered by any three of them;which 
expound, that the ſubmiſſion is to be the Act of tour oz thꝛee of 
them; and an authozity map be well divided, but an Intereſt 
cannot. And they much relyed upon a fozmer Judgment in this 
Court, betwirt Sallows and Carling: TUhereupon it was ad⸗ 
judged fo? the Plaintiff. But afterwards a zit of Error was 
brought upon this Judgment in the Exchequer Chamber; and 
the Erro? aſſigned in matter of Law, fo2 the cauſe befoze menti⸗ 
oned: But all the Juſtices and Barons agreed, that the Arbitre⸗ 
ment was good enough; Foꝛ the ſo as explains ſufficiently the lub⸗ 
million to all oꝛ to thꝛee of them, and that diljoyns all the autho⸗ 
rity. Another Exception was taken in the Arbitrement, that it 
was not final; Foz they Arbitrate that all Suits and Actions 
ſhall ceaſe, and all matters hall be determined, except concerning 
fuch a Bond, which was awarded to ſtand in his koꝛce; fo it was 
objected , that they had not made an end of all matters, and 
there koꝛe the Arbitrement not good. But all the Juſtices any 
Barons held it to be well enough; Foz they made an award 
concerning that, viz. that it ſhould ſtand in koꝛce, and ſhould be fa- 
tisfied, which is a ſuffictent declaration of their purpoſe concern⸗ 
ing all controverſies; and no diſclatmer to meddle with anp: 
TUherekoze the Judgement was affirmed, 


Cooper verſus Franklin and Walter, Trin. 12 Jac, Rot.941. 


Jectione firmx:Upon a ſpecial verdict fo2 Lands fn Phelphan: 

The Cafe was; J. W. was ſeiſed of thoſe Lands in Fee, and 

made a feoffment of them to Thontzs Walter, Habendum to bins 
; an 
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and his Heirs of his Body.to the uſe of him and his Peirs and 
Aſſigns koꝛ ever. Whether Thomas Walter had an Eſtate in Fee 
Tail only, or a Fee determinable upon the Eſtate Tail, was the 
queſtion. Firſt whether an uſe may be limited upon an Eſtate tatl 
at the Common Law ʒ oz at this day after the Statute of 27 H. 8. 
of uſes, Secondly, whether this limitation of uſes to him and his 
Peirs, ſhall not be intended the ſame ules, being to the Feoffee 
himcelf and to the ſame Heirs, as it is in the Habendum : Quzre, 
quia non ad judicatur: But the opinion of the Court upon the ar- 

gument, inclined, that he was Tenant in Tail, and the limita- 

tion of the uſe out of the Tail is void aſwell after the Statute 

as bekoze; Foz the Statute never intended to execute any uſe, 

but that which may be lawkully compelled to be executed befoze 

the Statute 3 But this cannot be of an Eſtate Tail; fo2 the 

Chancery could not compel him at the Common Law to execute 

the Eſtate ; And ſo the Statute doth not execute it at this day. 

Vid. 27 P. 8. 2. 24 H. 8. 62. Feoffments all uſes 41 Co. bb, 2. fol. 

78. in the Loꝛd Cromwells Cale : Et ad journatur. 


Hariſon verſus Huckſly, Wymer 8 alios, Hill. 12 Jac, rot. 


Cire facias againſt them as Banucaptozs fo2 Will. Huckſly, (10) 
who was condemned in Debt and in Execution, and bzought 
a TU1it of Erroz, wherein the Defendants were Manucaptozs, 
that he ſhould pꝛolecute the TU2it of Erroz cum effectu; And if 
the Judgment were affirmed,that they ſhould ſatisfie the Debt, 
if the ſaid Will. Huckſly did not ſatisfie: The Judgment being 
affirmed, and Scir, fac. bought againſt the Manucaptoꝛs, they 
pleaded a releaſe made to the pꝛincipal, and Bail of all Debts, 
Judgments, and Executions betwirt and after the firſt Judg- 
ment, and the zit of Erroz bꝛought, and Baile entred, and 
befoze affirmance of the Judgment And whether that were a 
bar in this ſuit was demurred; And it was objected , that the 
Pꝛincipal being bayled, he can never be in Execution again 
fo2 that Debt ; ſo the releale to him cannot be good $ And to the 
Baile it cannot be good; Foz befoze the Judgment affirmed 
there is not any cauſe of Acton againſt them: And therefoze it 
was compared to Hoe aud Marfhals Caſe, Co. 5, fol. 70. where 
u Releaſe to one who was Bail in the Kings Bench befoze the 
Judgment was adjudged void; fo2 then at the time of celeaſe 
there was not any juſt caufe of Action, no2 was there any duty 
due by the Bayle, until the Pzincipal is condemned, and 
made default of payment. But in that cafe , the opinion of the 
Caurt was againſt the Plaintiff; Foz the pzincipal party; not- 
withſtanding he be out of pꝛiſon, pet may well fatisfie the con- 
demnation, and the Surety is not lpable to ſatisfie , but in his 
default of payment; and therekoze & releaſe unto him is good e- 
nough 3 As allo the caſe is, it is a good releale to the Bail; Foz 
the ſumm which they are to ſatisfie is certain by the firſt Judg⸗ 
| Fkk mentz 
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ment, and therefoze not ute to Hoes Cale : And fo2alnuch ag 
they are liable to ſatisfie it, the releale to them 1s good: 
AGherekoze, cc. Sed ad journatur. 


Auſten verſus Richard Monk and Samue! Chew, Paſch. 
| 14 Jac. Rot. 544. 


Cire facias upon a recogniſance of 400 J. the condition where- 
of was; TUhereas the Plaintiff had recovered agatuſt Tho, 
Downin Debt 200 l. and 8 J. 14s, fo? Coſts; And the laid Tho, 
Down had thereupon b2ought a Tit of CErro?, that if he pzoſc- 
cuted it with effect, 02 if it were allrmed, and that the reconuſee 
paid the condemnation with the coſts which ſhould be adjudged 
fo2 the delay ol execution; That then, ac. The Dekendant plea- 
ded, that ſuch a day after the recognifance, the laid Thomas 
Brown, befoze the Judgment affirmed, rendzed Himſelf to the 
Marſhalſey ta be chargeable fo2 the Execution, and to dilcharge 


hls ſureties, and there yet remains: And it it was thereupon de- 


murred, and without argument ad judged to2 the Plaintiff, that 
it is not any plea; Foꝛ this manucaption is not to render his 
185 to pay the Debt adjudged, which is grounded upon 
the Statute of 3 Jac. cap. 8, That fo? the avoyding delayes in 
Executions the party who ſueth a TU2it of Erro2 in Debt ſhall 
pay the Debt, oz find ſureties to pay the Debt; otherwile there 
ſhall not be any ſtay of Execution: TUherefo2e it is not ſuffici⸗ 
ent to render the body, but he ought to pay the Debt, oz his 
Sureties fo2 him; and not to let him to batlezand to render him⸗ 
ſelk when he will. | 
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Froſel verſus Welfn, Hill, 13 Jac, Rot. 854. 


Jectione firmæ; fo; Lands in Manſel, of a Leaſe by Henry (1) 

Herring: Upon Not guilty, a ſpecial verdic was found, 
that the Land in queſtion was Copyhold Land, parcel of the 
Mannoz of Manſel , demiſable in Fee 5 That the Cuſtome of 
the Mannoz is, that a Copyholder in Fee map ſurrender out 
of Court into the hands of two other Coppholders of the ſaid 
Manno to the ule of another in Fee, which ought to be pꝛeſented 
at the next Court fo2 that Mannoꝛ, otherwiſe it ſhall be void; 
That Thomas Herring, Father of the Leſſoz, whoſe Heir he is, 
was: Coppholder in Fee of that Land, and ſurrendzed out of 
Court into the hands of H. B. and W. J. two Copyholders of the 
Manno to the uſe of Robert Whittington in Fee; That the ſain 
R. W. entred and payed the Rent to the Loꝛd; that the ſaid Th. 
Herring who ſurrendzed, died; and that the ſaid H. B. and W. J]. 
who took the ſurrender are dead, and that no Court was held 
there during that time; That the Leſſo2 being Heir to him 
who made the ſurrender, entred, and let to the Plaintiff; And 
the Defendant by the command of the ſain R. W. to whole uſe 
the ſurrender was made, ouſted him: Et fi ſuper totam materiam, 
&c. And upon this verdic, after argument at the Bar, all the 
Court delivered their opinion, that the Platntiff ſhould recover; 
Fo? they held, that by the ſurrender into the hands of two Te⸗ 
nants, nothing paſſed until it was pꝛelented in Court, and that 
in the interim the intereſt remained to him who made the ſur- 
render, which intereſt deſcended to the heir who is Leſſo2 to the 
Plaintiff, and that he well might enter and make that Leale, 
(being but koz a year ) without the Lozds Licenſe , oz without 
ſhewing any ſpecial cuſtome: And the acceptance of the Rent by 
the hands of ceſtuy q uſe, gibes not any intereſt unto him, until 
this ſurrender be pꝛelente d in Court; Fo2 the Cuſtome is ſtrict, 
which ought to be obſerved: But they held, that it was not of 
neceſſity , that the parties who took the ſurrender ſhould pꝛe⸗ 
ſent it; And although they be dead, and the party who made 
it is dead; pet (as the cuſtome is found) ik it be pꝛeſented by 
any other Coppholder when the next Court is held, it is well e- 
noughʒ and he map thereupon be well admitted. Vid. Co.. fol. 29. 
Buntings Caſe ſo reſolved, whereby it appears where Ceſtzy / 4/e 
(all be made to p2ocure a Court 7 fo? his own _ 
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tage: Cherefoze kozalmuch as that no Court hath been "nk 
held, the intereſt remains in the Heir , and bis Leale is good; 


And thereupon adjudged fo2 the Plaintiff, 


Rice verſus Regem, 


Worceſter, Upon an Endictment of Common Barretrp, 

where the party was endicted koꝛ a Common Barreto2, and at 
the ſame Seſlions arraigned thereupon,and traverſeth it: And a 
Venire facias awarded immediately to try it; and he was con- 
victed, and inſtantly fined 40 J. and foxthwith committed to Pꝛi⸗ 
fon, untill he ſatisfied it: And the Endicement and pꝛoceedings 
were removed by Cerciorare, and the party removed by Habeas 
corpus, who would have diſcharged Himſelf by exceptions to 
the Endictment : But it was relolved, that he could not, becauſe 
Judgment being given thereupon, he cannot dilcharge it, unleſs 
he bzings a Wait of Errox2 : Whereupon he bzought this Tui, 
and aſſigned fo2 Erroz ,- that this Trial and awarding a Ven. 
fac. the ſame Seſſions he was Endicked and pleaded, could not 
be good; Fo2 it ought to have been made returnable at the next 
Sellions, and not to be made returnable the next day. Vid. 2 
Ed. 4. Corone 44. Sed non allocatur; Fo2 the party being pꝛeſent 
map be tried as well the ſame day as at another time, and ſo is 
the common experience: And they conceived, that pzeſently after 
conviction, they may impoſe a Fine, and commit to pziſon until 
the Fine be paid, which is the Execution fo2 the Ging. 


Berisford verſus Woodroff, Executor of Will, Woodroff, 
Trin. 14 Jac, Rot. 502, 


(2) Yon of a Judgment given at the Seſſions of the Peace at 


Sſumpſit: TAhereas the Teſtatoz pzomiſled the Plaintiff, in 
| Conſideration he would Parry his Couſin at his Re- 
queſt to give him 20 J. and alledgeth in facto, that ſich a day 
he Married the Teſtatozs (aid Kinſwoman ; yet neither the Te⸗ 
ſtato2 no2 Defendant, although he had et,, had paid at. After 
verdic,upon Non aſſumpſit pleaded,it was moved that the Action 
lay not: Firſt becaule it is not alledged that he Married her at 
the Teſtatoꝛs requeſt: Sed non allocatur; Fo; he alledging that 
he Married her, it is intended to be at the Teſtatozs requeſt. 
Secondly, becauſe this Aſſumpſit is not fo2 Debt, but upon a col- 
lateral pꝛomiſe, and there koze this Action lies not againſt an 
Executoꝛ, and in this point it differs from Pincheons Caſe. Co. 
lib. 9. fol. 66. That an Executo? ſhall be charged in an Aſſump- 
lit koꝛ Debt; But here being meerly collateral, it lies not: And 
to that purpoſe two P2efidents were cited; the one betwirt San- 
ders and Eſtabie, Trin. 13 Jac, rot, 93 2. The other betwirt Her- 
man and Elliot in Hill, 7 Jac. rot. 230 Dorſet, And the pꝛomiſe 
was, 
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was , in Conſideration that the Plaintiff ſhould Marry his 
Daughter, Eliot pꝛomiſed 601. and 10 Quarters of Barley in 
Parriage with her; And fo2 non-payment of the Barley the 
Action was bꝛought againſt the Erecuto2 , alledging that he 
Parried and gave notice, The Oefenyant pleaded Non Aſlumpe 
itz and Judgment agalnſt him, and Erro2-thereof brought, Aud 
bicaule it was an Aſſumpſit collateral , all the Juſtices and 
Barons held that the Action lay not; as Hoxnell Clerk ok the 
Errozs certified, but no Judgment was entred, The other 
Preſident betwixt Sanders and Eſtabie was in an Aſſumpfit a- 
gainſt an Executor upon a pꝛomiſe of the Teſtatoz, That the 
Plaintiff chould have as much, if he would marry his Daughter 
as any of his Childꝛen had at the time of his death; and avers 
that ſuch a Child had lo much: And after verdict, upon non Aſ- 
ſumpſit, Judgment was given foz the Platntiff, and Erro? there- 
of bzought in the Exchequer Chamber, but no Judgement there: 
in, becauſe the party died. And Hill. 7 Jac, Rot. 791. betwirt 
Brinſley and Taylor adjudged accozdingly. Vid. 14 E. 4 6. 15 E. 
4.32. 17 Ed. 4. 5. 45 Ed. 3 24. 31 Ed. 3. Debt. 8 22. Aſſiſe pla, 70. 
Fitz. Nat. Bre. 44. 56 Ed. 120. Another matter was moved in 
the pꝛincipal Caſe; becauſe it is not alledged that notice was 
given to the Teſtatoꝛ oꝛ Dekendant of this Marriage, and then 
he cannot pay it at the Marriage day; and no Damages ought 
to be giben theretoꝛe: But this point was over ⸗ ruled by reaſon 
of a Pꝛeſident ſhewn of a Judgment in this Court, Trin. 44 Eliz. 
Rot. 238. betwirt Hodges and Warley upon an Aſſumpſit to 
pay ſuch a ſumm at the Marriage #c. and no time alledged: 
And it was adjudged fo? the Plaintiff, and affirmed in a Tait 
of Eeroz. Note, that in the principal Caſe a Writ of Error was 
brought upon this Judgment, and the Judgment was affirmed, 


Symonds verſ# Burlow, Trin. i „ Rot. 549. 


Reſpaſs, ſur Aſſault, Battery, and IMounding: The De- 
| fenvant quoad the wounding pleads Not guilty; Quoad re- 
- fiduum juſtifies fo2 an Heriot fo2 certain Lands parcel of the 

Manno; of Stanſted Hall in Windham, The Jflue was, whether 
parcell ; The veo. fac. was awarded de vicineto manerij de Stan- 
{ted Hall in Windham, und tried,andJudgment given, æ Erroꝛ fo2 
that cauſe aſſigned ; And held to be no Erroꝛ, fo2 the Illue being 
whether parcell of the anno? , the ven, fac. is moſt pꝛoperly 
awarded of the Mannoz; which hath by intendment the beſt 
knowledge thereof, And the Books 6 H,7 3. 11 H. 7.22. were 
cited againft this. But it was ſaid, that was not inthe Mega⸗ 
tive; And whete Treſpaſs is alledged to be in the Manno? , 
upon Not guilty pleaded, the Ven. fac ſhall be de vicineto Ma- 
nerii. So moe p2operly here: TUheretoze the Judgment was 
aftirmed by the opinion of the three Juſtices, Ablente * : 

ermine 
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Talkarn verſus Wrigg, Trin. 14 Jac, Rot, 1304. 


ſſumpſit: TUhereas the Defendant , in conſideration the 
Plaintiff would pay to him ſuch a ſum, pꝛomiſed to take 
his Son to be his Appꝛentice fo2 ſeven pears in ſuch a Trade, 
to inſtrut him in the laid Trade, and find him meat, dzink, and 
apparell durante termino prædicto; And alligns fo2 each, that 
he did not find him meat, d2ink and apparel, cc. But never a- 
vers that he put him as Appꝛeutice, no2 that the other accepted 
him: And after Non aſſumpſit pleaded, and kound fo? the Plain. 
tiff; this matter was moved in arreſt of Judgment, that the de- 
cloration was not good, and ſs held all the Court; Fo? he ought 
to ſhew that he was his Appꝛentice, o2 otherwiſe he is not to find 
him meat and dꝛink: And although it was alledged, that it hall 
be intended, koz as much as the bꝛeach is aſſigned in not finding 
meat and dꝛink durante termino Apprenticit , which Chews that 
he was Appꝛentice, and the Defendant admitting it by pleading 
Non afſſumpſit; pet all the Court held, that in regard he had not 
ſufficiently entitled himſelf to the Action, although the Ocfen- 
dant hath pleaded Non aſſumpſit, and it is found againſt him, yet 
the Plaintiff onght not to have Judgment: TUheretfoze it was 
adjudged koz the Dekendant. 


Lewis verſus Walter, Trin. 14 Jac. rot. 39. 


A Ction fo2 theſe woꝛds, 12 Decemb, 13 Jac. John Piers did ſay, 

that John Lewis ( innuendo the Plaintiff) did ſay that there 
is no Prince in England; ubi revera John Piers never ſpake any 
ſuch woꝛds, but that they were maliciouſly ſpoken; and avers, that 
the King and his Son (now Pꝛince Charles,) were then in Eng- 
land: After verdia, and Not guilty pleaded, and found fo2 the 
Plaintiff, it was moved in arreſt of Judgment, that theſe 
woꝛds were not Acionable ; Firſt , becauſe they are but the re- 
po2t of the ſpeech ol another, x not ot his own ſpeech. Secondly, 
becauſe he doth not ſhew when the JIlaintiff uſed ſuch wo2vs , 


koꝛ it may be in the time when the Pꝛince was not in England, 02 


in the time of the Reign ol Q. Eliz. and then it had not been any 
offence. Thirdly, That the woꝛds themſelves be not actonable 


whenfocver ſpoken, And fo? the firſt point, Pꝛeſidents were aÞ- 


pointed 
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'F ' Montague was made Chiet Juſtice of the Kings Bench, in the 
place of Sir Edward Coke the late Chief Juſtice, who being in the 
Kings diſpleaſure was removed from his place by a Writ from the 
King reciting , that whereas he had appointed him by Writ to 
that place, that he had now amoved him, and appointed him to 
deſiſt from the further executing thereof; And now this day E- 
ge/ton Lord Chancellor came into the Kings Bench, and Sir Henry 
Momtague One of the Kings Serjeants, being accompanied with Ser- 
jeant Hutton and Serjeant Francis Moore, came to the middle of 
the Bar, and then the Lord Chancellor delivered unto him the 
Kings pleaſure to make choice of him to that place; And after 
Ser jeant Montague had made his anſwer, and returned thanks, and 
teſtified his endeavour for the well executing thei ſaid place, he 
was brought into the Bar, and there took his oath: And after the 
Writ read, the Lord Chancellor delivered it unto him, and he 
was placed in the Chief Juſtices Seat. = 


70 x *y X34 L113 H:23 j 1211 
5 Sir John Sydenham verſus Man, Mich. 13. Jac, Rot. 343. 


A Ction upon the Cale foz theſe woꝛds z If Sir Job» S1ddenham (4) 
A might have his will, he would kill all the true fubjects of Exg- 
land, and the King tooʒ and he is a maintainer of Papiſtry and rebel- 
lious perſons: The Defendant pleaded, that he ſpake other woꝛds; 
abſque hoc, that he ſpake thole; The Jury finds, that he ſpake 
thele wozds, 1 think in my conſcience if Sir Fohr Sydenham, &c. 
And found all the other woꝛds verbatim, and conclude, Si ſuper 
totam materiam, he ſpake the woꝛdg forma qua the Plaintiff de- 
Clared, they find fo2 the JAlatutiff to his damage of 160 Marks; 
If. otherwile, fo2 the Dekeidant: Aud upon this verpig Judg⸗ 
ment was pꝛayed fo? the Plaintiff, And Montague Chief Juſtice, 
Croke and {2oderidge held, that this verdict is found fo? the 
Plaintif;z Foz when, they find that the Defendant ſpake all 
thole,wozds in the Declaration, and theſe woꝛds moꝛe, I think in 
my conſcience, &c, Which be not wozds of extenuation noz al- 
teration ok the leuſe of the other wozds , but rather. inforceth 
them; Foꝛ that ſhews that he thought it, and thought it in his 
conſcience, which is a cozrupt conſcience: And the woꝛds by 1 
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ſelves as they are in the declaration, will clearly maintain an 
Action; and the addition of theſe wozds will not detrac from 
them, but inkoꝛte them; and there is no caule to ſtay the Plain: 
tiffs Judgment; Foz although he declates of moze wozds then 
he ſpake, pet he declaring truly that he ſpake thoſe wozds, up, 
on the evidence it appears; that he ſpake thole wozds which 
ate Acionable ; And the wozds added, diminiſh not, noz 
are an alteration of the ſenſe of the wozds whereof he Declareg ; 
QUbherefoze although the Iſſue be ſpecially found,yet the Plain. 
tiff ſhallhave JudgmenttAs in Sir John Bridges Cale, 6 E. 9. Dy. 
75. But Houghton doubted thereok, bec aule the verdict find other 
woꝛds in part than the Plaintiff declares; But he agreed that 
thoſe wozds which are added do not extenuate thoſe in the de. 
claration;And if he had declared of them, the Action clearly had 
lain fo2 all the woꝛds together: But the verdic finding them 
to be ſpoken in another manner than he Declares, although thep 
be not ſo poſitive as they are in the Declaration, yet they be 
variant from the wozds in the Declaration, and therefoze al. 
though it be found, the Plaintiff ought not to have Judgment. 
But all the other Juſtices were againſt him; UUhcrefoze it 
was adjudged fo? the Plaintiff. Note, in Mich. 16 Fac, a Writ 


of Error was brought upon this Judgment, and the matter in Law 
| aſſigned for Error; Firſt, that theſe words be not ACtionable.Se- 


condly, that the words found by the verdict do vary from the de- 
claration, and being ſpecially traverſed, it is found tor the Defen- 
dant. And of that opinion were Hobert Chief Juſtice of the Com- 
mon Bench.#inch and Denham, that theſe words found in the ver- 
dict, vary from the declaration; for although they be ſlandrous, for 
which an Action well lies, if he had declared accordingly, yet they 
be not here ſo poſitively ſpoken, as it is mentioned in the declara- 
tion. But Tanfſeld Chief Baron, Warburton, Bromley and Hutton, e 
contra; that the words found in the verdict, are the ſame words in 
ſubſtance as they are in the declaration; And that 7 ſpake as Ithink: 
Wherefore the Judgment was affirmed, 


Dymmocks Caſe in the Court of Wards, 


Pon an Dffice after the death of Sir Henry Dymmock , 

fo2 the, Banno? of D. in Ordington in the County of War- 
wick; It was thereby found, that the ſaid Bannozby Inden⸗ 
ture 13 July, 13 Jac, was bargained aud (old to Sir Hen, Dym- 
mock and his heirs foz 3000 I. That upon 4 Octob. 13 Jac. he - 
died, and that upon 30 Octob. 13 Jac. this Deed was enrolled, 
and that his Couſin and peir, who was married to Sir Walter 
Earl, was of the full age of 21 years at the time of his Death; 
And that the Mannoꝛ is held by Service or Knighthood in capite: 
And whether his heir hall ſue livery, oz ſhall be in quaſi by de⸗ 
ſcent, and not meerly by deſcent, and in nature of a Purch as 
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in whom the Land is firſt veſted, was the queſtion ; And referred 
to the two Judges Aſſiſtants to the Court: cahich being moved 
bekoze eee Juſtice , Hobbart Chief Juſtice of the 
Common Benth, and Tavfield Chief Baron, they held , 
that he ſhould be in by Deſcent, and ſhould ſte Livery 
Foz when the Jnrollment comes, and there is no Act in the 
interim done to ſtop ft, the Eſtate veited in the Anceſtozs 
ab initio by the uſrs limited ; Foz the Statute being, That 
nothing ſhall paſs, &c, excepting by Deed enrolled, &c. 
When tht Exteption is perkozmed, it is in the Anceſtoz by 
the Statute of Uſes; And therefoze the Heir , belng with: 
in Age, hall be in cAatd,and being of full Age, ſhallſue Livery 
and it is not like to Bellinghams Cale; That a Bargafnee, be- 
tobe Inrollment, Bargatis and Bells to another, and after- 
ward the firſt Deed is Jurolled, and after that the ſecond Deed 
was Jurolled alſo, yet nothing paſſed; Foz he had not any E- 
ſtate in Him at the time of the Bargain, to give to a ranger + 
So in Shelleys Caſe, the Heit was in quaſi by Deſcent, pet he 
wag not in Mard, becatiſe the Ale never veſted in the Anceſtoz. 
Vide Cok. 1. fol. 69, Woods Caſe cited in Shelleys Cale : 
Caderefoze the Jiiſtices here would adviſe, and did not givea- 
fp reſvliitton thetein. 


Sit John Cutts verſa Bennet. 


"A Ction brought by an Adminiſtratoz ko; Debt reſerved (9) 
M upon. a Leaſe ko: Pears by the Inteſtate; And fox 
ent arrear in his time, the Aion was bzought ; And he 
ches how Adminiſtration was Committev by the Arcch- 
Bithop; But he doth not lay, quod profert hic in curia f- 
teras Adminiſtrationis. The Defendant Pleaded, and found 
koz the Plaintiff, And it was now moved in arreſt of 
Judgement, that the not chewing of the Letters of Ad⸗ 
miniſtration was matter of Subſtance, which made the 
Declaration Utcious, and not aived by the Statutes of 
18 Elizab. 02 32 H. 8. by the Uerdias z Fo2 that enables 
the Plaintiff to his Action, and the omiſſion thereof takes 
froin the Defendant the Advantage which he might 
jave by. demanding oyer thereof +; And although it were al: | 
edged that the Dekendant might plead Non debet, and . 
paſs over the advantage, by demanding oyer thereof, and 
he could not have yer of them in another Term, and 
therekoze it is not ſo material now, as if the Defendant had 
demurred ; Pet the Court reſolved, that it was a matter 
ok Subſtance, which ought to be ſhewn by the Plaintiff, 
to enable himſelf ta his Action; Aud the Defendant ſhall 
have advantage thereof at any time: Theretoze it was 
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adjudged foz the Dekendant. Vid, 28 H. 6. 31. 16 E. 4.8. 21 
H. 6, 23. Plowd, 52. | 


eee eee , 


Doctor Hackwell and his Wife, verſus Euſtman, Hill, 
13 Jac, Rot, 1258. 55 


A, Ecount, by the ſaid Doctoz and his Nike as Executrix of 

- © ® TohnEyres Marchant , againſt the Dekendant, to render 
unto them reaſonable account from the time that he was Bailiff 
of the ſaid John Eyres, pro eo quod le Defendant fuit Bailie to 
the ſaid John Eyres, ex quacunque cauſa W 
nem utilitatem of the ſaid John Eyres and of the Dekendant, 
and of one William Palam, fromthe firſt of Octob. 3 Jacobi, un- 
to the 20of May next following, de quibuſdam Merchandizis 
of the ſaid John Eyres, of the third part of 38 Tun of Mine, ac. 
which Merchandiſe tbe ſaid John Eyres (the Inteſtate) the De⸗ 
fendant, and William Palam, in the Like of the (aid John Eyres, 
had and occupied in common ad communem utilitatem eorum; 
Ac eadem pro tempore prædict. to the hands of the Defendant 
by the aſſent of the laid John Eyres and William Palam ta Mer, 
chandile fo2 their common Pꝛofit fueruot commiſſa: The Des 
kendant pleaded N#-9zes ſon Bailie, and found againſt him; 
And now moved in arreſt of Judgment; Firft, becauſe he de⸗ 
clares againſt him,@ demands Account as his Baplie generally, 
which is intended as a general Baplie; {Uhereas he ſhews at- 
terward fo? cauſe, that he was his Baplie ex quacunque cauſa & 
contractu ad communem utilitatem of him and the Dekendant, 
and William Palam: So the account is betwirt Yerchants and 
Tenants in Common, which is an eſpecial account, and he 
ought not to have demanded it in general. Vid. lib. Entr. fol. 
18. & 19. 30 Ed. 1. Account 127. Sed non allecatur,;” A ſetond 
Exception, becaule he demands an Account of a Third part 
of ſuch Goods , where he alone ought not to demand the 
Account, but he ought to zoyn the others with him: And 
if he ſhould have it ſole, pet he ought to demand the Ac⸗ 
count fo2 the Entire: So as there might be dedugfon out 
of the Hain and Loſſe of the entire, and not to demand it 
of the third part: Sed non allocatur; Fo? it was: ſatd, that 
he might ſue although his Companion would not; And it may 
be, that he ſolely committed his third part, wherefoze he one⸗ 
ly might demand the Account: Theretfoze without argit- 
ment it was adjudged to? the Plaintiff. | 
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The Bailifis and Commonalty of Ipſwich verſus Richard Martin 
Aſſignee of Robert Denny and Joan Parker Executrix 
of Will. Parker, Hill: 13 Jac, Rot. 


Diebe fo2 30 1, in the debet & detinet; F02 that William 8. 


was leiled in Fee of ſuch Lands holden in Socage, and de⸗ 


viſed them to his Feme (02 life, c after to Robert Denny and Will. 
Parker fo; twenty one years rendzing 60 1. Rent by the Year 3 


And after to Juſtice Clinch and others in Fee, to the intent they 
ſhould give it to the Batliffs and Commonalty of Ipſwich, fo 
certain charitable uſes , and dies: Afterward the ſaid Leſſeeg 
enter; And Robert Denny aſſigned his intereſt to Rich, Martin; 
That afterward Juſtice Clinch and the other deviſees entred, and 
outed the Lefſees,and infeoffed the (aid 2Bailiffs and Commonal- 
ty, and afterward the Leſſees reentred; And upon the laſt of 
Auguſt 13 Jac, William Parker made his Feme one of His Execu- 
trices, and died; and fo2 Rent due at Mich. following this Act- 
on was bzought : And upon this Declaration it was demurred; 
The pzincipal queſtion was, whether Debt in the debet & deti- 
net lies againſt the Erecuto2 of a Farmoz fo2 Rent due after 
the Death of the Teſtato2 , he having taken all the pꝛofits be- 
ſides fo2 one month; And Croke,Doderidg, and Houghton held 
that it did. Foz that the rent came not due but in the time of the 
Erecutrix:and ſhe entring is chargeable as fo2 her own Act, and 
her p2oper goods are liable to the Execution fo2 this Debt, efpe- 


(11) 


cially as this caſe is; Fozalmuch as fo2 the one which was againſt 


the Allignee, it ought to be in the debet & detinet, ſo it ought to be 
againſt the Executrix ; And the Leſſo2s ſhall not be infozced to 
ſue them ſeverally, but they hall have one Action againſt both; 
Fo2 the Act of the Leſſee ſhall not divide the Action of the Lef- 
ſo2s 3 And therefoze they ſaid, that if Leflee fo2 years will af- 
ſign all his term in part of the Land, the Leſſo2 ſhall have a 
joynt Action againſt the Leſſee and Aſſignee + So if two Leſſeeg 
make partition, the Leſſoꝛ may have one Action againſt them: 
TWherefoze they held, that the Aion was well bꝛought. A ſe- 
cond objection was, becaule the Plaintiffs being a Cozpozation , 
entitle themſelves by Feoffment,and do not ſhew Livery to be ex- 
ecuted by Letter of Attozny ; Foz they may not take, unleſs by 
Letter of Attoꝛny : Sed non allocatur ; Foꝛ all neceſſary cir- 
cumſtances ſhall be intended to be executed, as well as in a Feoff- 
ment pleaded to other perſons: CUherefoze it was adjudged fo2 
the Plaintiks. 
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The King verſ#s Hutchings, 


Cire fac. Upon a Beconuſance fo2 the good behavioz taken it 

he Crown office : The bꝛeach aſſigned was, becauſe he af: 
faulted and beat one upon ſuch a dap, and he voth not ſay; vi & 
armis; And fo? this cauſe, after ver dia, the Exception ng ta: 
ken, and Judgment ſtayed. 


Sir John Cutts verſ# John Bennet, 


Ebt, as Adminiſrato? of Sir John Cutts his Father, toz rent 

reſerved upon a Leaſe fo2 years, arrear in the Life of his 
Father: After Uerdia, upon Jſſue de non detinet pleaded, Jt 
was moved that the Declaration was not good, becauſe he doth 
not ſay, Quod profert hic in curia literas Adminiſtrat. And be- 
cauſe it was matter of Subſtance to entitle him to the Action, 
2 not of Foꝛm only, It was therefoze adjudged fo2 the De- 

endant. 
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Ewes verſus Walter. Ante fol. wag now moved a⸗ 

L gain; Aud all the Juſtices beſides Houghton held cleerly 
that the Action lies: Foz being alledged that he ſpotze them 
on purpofe to daw him in queſtton fo? his like, it chall be 
taken in the worſt ſenſe the Defendant having pleaded Not guil 
ty, and being found gutlty t And if he had any other intention, he 
would have chewn it by way of excuſe ; But as they are ſpo⸗ 
ken they touch him in his Loyalty, that He ſpake in derogation 
of the-jÞ2ince; which is a capital offence if it had been true. And 
to the ſecond objecion,that he voth not ſhew when he ſpake them, 
it is not matertal: Foz the party alledges that he never 
ſpake them; and that the other never repozted them: Where- 
foze he cannot ſhew any eime of the ſpeaking of that which ne⸗ 


— poken: TUhereiipon it was adjudged koz the Plain- 


Doctor Huſſey and his Wife, and others, verſus Francis More, 
® Trin. 14 Jac 


Rror bought of a Judgment given againft them in the 

common Bench, by Francis More in Raviſhmeut de gard;where 
Judgment was given fo? the Plaintiff: Upon argument by all 
the Juſtices it was undnimoudy agreed, ( notwithſtanding di⸗ 
vers exceptions alledged in ſtay of the Judgment after Uer- 
dit, and divers Errozs aſſigned,) That that Judgment agatuſt 
Baron and Feme, where the Baron was acquitted ; Ought not to be 
againſt a Feme covert by the Statute of Weſt, 2 cap. 35. Se⸗ 
condly, that the Uerdic not finding the Age of the Heir at the 
time of the Baviſhinient', noz the Yarrtage, no2by whom he 
was Married, noz that he was Yarrted without the 0 laintiffs 
aſſent.was nor good. Thirdly, that the Judgment of the Oama- 
ges, and of the value of the marriage was not good. Jt was alſo 
moved, that neither upon the return of the Oziginal TUzit be- 
koze the Sheriff , no2 after in Court, any Pledges were re⸗ 
turned ; (Vid. the Cale fox theſe matters in Law, mote at large 
in Co, 9. fol. 71.) The Defendant pleaded in Nullo eſt er- 
ratum ; And now this Term it was argued upon the Exception 
oneiy koz want of Pledges; And the points adjudged not 
medoled with: And after Arguments at the Barr, all 


the 


(1) 


(2) 
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the Judges ſeverally delivered their opinions, and they all a. 
greed that at the Common Law it was cleerly Erro2 3 fo2 which 
the Judgment ſhould be reverſed ; Foz, oꝛ the Rings and parties 
benefit, the Plaintiff ought to find pledges , that if de be non. 
ſuited,he & his pledges ſhall be amerced ; oꝛ ik the verdic finds a: 
gainſ him in any part,he was to be amerced : (Uhich was groun⸗ 
ded upon great Reaſon, That the Plaintiff ſhould not trouble 
the Kings Court,o2 the party, without cauſe; & if he did. he ſhould. 
be puniſhed {© And thoſe pledges ought to be found, either upon 
the purchaſe of the TUrit in Chancery, oz befoze the Sheriff, be. 
fore he execute the TUrit ; fo2 otherwiſe the Sheriff is not bound 
to ſerve the LUrit, but may return that the Platntiff had not 
found pledges ; yet he map ſerve it if he will: And ik the Plain- 
tiff doth find pledges at any time pendant the plea in Court, it 

- tall be good enough; but if no pledges be found pendant the 
plea, and Judgment is given, it is Erroz, and cauſe to reverſe. 
the Judgment. Vid. 9 Ed. 4. 27. 18 Ed. 4. 9. 11 H. 4. 7. 2 H. 7.1. 
& 17, Dy. 288. Cok. 8. fol. 61. But the pꝛincipal queſtion was, 
whether it were aided by the Statute of 18 Eliz. bp the body of 
the laid Statute, which ayds Defects in Returns, Defects of 
fozm, ec. was out of the proviſo, that that ſhall not extend to 
TUrits, 02 penal Laws, And Houghton held, that it is within 
the Body of the ad, and out of the proviſo; Fo? penal Laws 
ate intended theſe Actions which are popular, and a penalty 
in groſſe fo2 the Ring, oꝛ fo2 the party; But not to thote which 

dive greater Damages, as Actions of Waſte, Actions of Debt, 
upon the Statute of 2 Ed. 6, Fo? they are out of the proviſo,and 
within the Act, as it hath been oftentimes reſolved; There: 
foze he conceived it was not Erroz after Gerdi. But Mon- 

tague and Croke held, that it is not ayded by the Body of 
the Act; Foz that onely redzelles defaults in fozm , oz milre⸗ 
turns, oz tnfufficient returns, oz want of warrant of Attoz- 
ney, 02 wants of oziginall; which all may hap in negligence 
of notfileing, oz in the inſufficiency of the Clerk: But not find- 
ing of pledges is meerly the Aa of the party, which is not 
uyded, although it be within the wozds in the Body of the A, 
- petit is cleerly excepted by the proviſo., Fo2 this Adion is 
founded upon a penall Law, which the proviſo excepts cleer- 
"2 out of the Act; Foz it is very Penall, extending tobaniſh- 
ent and perpetual Impziſonment, and is moze penal than any 
foxfeiture of any ſumm: And as to this point Doderidg agreed 
with them, that it is excepted by the proviſo 3 But he held, 
that Statutes which give only Addition ok Damages, are 
not to be accounted penall Laws within this proviſo , as 
the Caſe of Waſte, oz Fozcible Entry upon the Statute of 8H. 
6. F02 thoſe give only moze Damages in ſatis faction, but do not 
add any cozpozal Puniſhment. Burt here is the greateſt penalty 
that can be, except the loſs of Life oꝛ Member ⸗ And NG 
Jere 
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there be thzee kinds of penall Laws, pœna pecuniaria, pœna 
corporalis, pena exili!, and here be two of theſe penalties; 
Mherekoze they thꝛee reſolved, that tl is is not apded by the 
Statute of 18 Eliz. And it was adjudged fo2 this cauſe, * 
that the firſt Judgment ſhould be reverled : But koz the pꝛin⸗ 


cipal matter there was not any Argument made; oz opinion 
Delivered. | 


Machin verſo 


DL Kror of à Judgment in Debt; The Erro2 aſſigned, be- (3) 
=/Caule the Judgment is, Ideo conſideratum eſt quod recuperet 

40 $. promiſis & cuſtagiis, omitting theſe woꝛds, ex aſſenſu ſuo 

per curiam ei adjudicat. And it was held to be a material 

part of the Judgment; Foz beiug by confeſſion o2 default, Mit 

of Inquiry of Damages ſhall be awarded, unleſs the party con- 


ſents to take ſo much koꝛ Damages And fox this cauſe it was 
reverſed. EEG 


Mylward verſus Watts, F 


Rror of. a Judgment in the Common Bench in an Ejecti- (4) 
one firmæ: The. Erro2 aſſigned becauſe that in the firft 
Declaration he declares of a Leaſe 30 Decemb. 10 Jac; haben- 
dum ab eodem die fq2 thꝛee years,.and the Ejectment was the 
30 of January following z And in the {econd Declaration, af- 
ter Imparlance, he Declares of a Leale made 30 of January 
Habendum from the 30 of Decemh. befoze for thiee-years; Da 
he hath one time from the beginning of the Term; and the end 
of the Term; And this being akter veya, it was moved ta be 
apded by the Statute of 18 Eliz. fozdhſball be intended that 
the Judgment was given upon the ſecond Declaration, and 
without oziginall: But the Court reſolved, upon conference 
with the Pꝛothonotaries, that the firſt Declaration is the ma⸗ 
terial Declaration: And this being variant krom the latter in 


ſubſtance, the Judgment is erroneous; and fo2 that cauſe was 
reverſed, rt n 4 TE Doan bay 


Webb werſ@ Hearing, Hill; 13 Jac. Rot. G,. :; *:; 


EJedione firme, fo2 a Meſſage in London.;;;{Jpon a ſpecial (5) 
Uervid the Caſe was ſuch 3 William Say. was; feiſed in Fee 

of this Yeſſuage holden in Socage, having Margaret hig 

Feme, Francis his Son, and thiee Daughters; Agneis; 

Alice, and Elizabeth, and Deviſeth the ſaid Meſſuage in this 

manner: J bequeath to Francis my Don my Houſes in Lon- 

don, after the death of my Mike; And if my three Daugh- 
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9 75 ters and either ok them doe over⸗libe their Mother, and F ran- 


eis their Bꝛother and his Heirs, then they to enjoy the ſame 
Houſes fo2 term of their Liwes; And the ſame Houſes then J 
give to my Sifters Song, Roger Wittenbury and John Wit 
tenbury, and they to pay yearly to the Bachelers Company of 
Merchant Taylozs 61. ros, And ik they oꝛ their Succeſloꝛs deny 
the payment of the ſaid ſumme, then it (hall be lawful to the 
IUardens of the ſaid Company to enter and diſcharge them foz 
ever. Jt was found that the Deviſo2 dyed, the Son and two of 
the Siſters dyed without Jſſue ; The Feme Margaret ſurvibed 
them, entred, and dyed ; Elizabeth the third Siſter ſtrvived,en- 
tred, and dyed, having Iſſue the Defendant ; John Wittenbury 
dyed, Roger entred and Dyed - Henry Pierſon the Leſſoꝛ his Cou⸗ 
ſin and Peir entred, and made that Leaſe ; The Oefendant ag 
Couſin and Heir of Francis the Son ouſts him, ec. The pꝛincipal 


* Nueſtion was, whether Francis the Son had a Fee oz a Fee-tatl 


by this TU , in regard the fimitation is, If his Siſters furvive 
him and his Heirs : And the Court reſolved, he had but a Fee 
Tail; Foz Heirs in this place is intended Heirs of his Body; 
Fo? the limitation being to his Siſters, it is neceſſarily to be 
intended, that it was if He ſhould dye without Jfſue of his 
Body: Foz they are his Heirs collaterall. And therefoze 
there ts difference where a Deviſe is to one and his Hetrs; 
Jud it ho Dye without Heirs, that it ſhall remain; it is vold, 
as 19 H. 8. 9. Pet when a Devile is to one and his Heirs 
and if he Die without Heir, it chall de te his next Byother ; 
There is an apparant iitention what Heirs he \ntended ; and 
the intention being collected by the ett, the Law Hall ad- 
judge acco2dingly. Vid. 18 Eliz, Dy. 333. Chapmans Cafe. 
Co, 6. fol; 16. Wilds Caſe. The feeond point, whether John 
Wittenbury/ und Roger: Vittenbury hav a Fee by this Deviſe: 
And it was reſolved they had ; becauſe they pald a conſider: 
atlonc foz it, viz, an Annual fumm And the wozds „If they 
or their Succeſſors deny the payment, ſhew the intent, that 
it ſhould goe to their Heirs. Vid. 4 Ed. 6. Eſtate, Br. 78, Cok. 
6, fo}, 16. A CThird point; the Eſtare being limited, And if 
my three Daughters and either of them over- live their Mother 
and Brother and his Heirs, then they to have it; and after them 
John Wittenbury and Roger Wittenbury, cc. Uhether this 
be a Contingent Eſtate, aud it whether it were -perfo2med , 
two of the Daughters dying in the life time of their Bzother ; 
And it was tefolved, that this was no {imitation contingent , 
biſt hewgwhen'ft ſhall commente, which is well enough per: 
koꝛmed: TUherefoze-it was adjudged koz the JIlafntiff, J was 
ot Coumſei with the Platutiſf. I 
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Smaltnan verſus Agborow, Mich, 13 Jac, Rot, 6c 9, 


Reſpaſs, £02 entring into his Land in Dodenham , and fo} 
| chaſing out his Beaſts therein; Upon ſpectal Pleading 
and demurrer thereupon, the Caſe was ſuch; Baron and Feme (in 
right of the Feme,) and a third perſon were joyntenants koz the 
Lwes ok the Fee and the third perſon; The Baron and Fee by 
Indenture let the mony fo2 one and twenty years; The Feme dy⸗ 
ed, the ſurvibing joyntenant enters, and dzives cut the Beaſts: 
The Leſſee bzings Treſpaſs ,TUhether this Leaſe ſhall bind the 
ſuirvivoz,was the queſtion 2 Jt was objecked, that this Leaſe ſhould 
not bind; Fo? although it was agreed, where one joyntenant 
fo2 Life, makes a Leale fo2 Years, aud dyes, it is good, during 
the Life of his Companion; as Dy. 3 Eliz, 187. And a Caſe ad- 
judged betwirt Herbin and Birton ; pet here, becauſe the Baron 
was not joyntenant, unleſſe in right of his Fe ze, and had not a- 
ny power to contract fo2 any longer time then during the life of 
hig Feme, and the Fezze here is dead; and unlels ſhe had ſurvived 
and accepted the Rent, it is not her Leaſe , but void quoad her, 
(Fo? during the Coverture ſhe had no power to aſſent)Therefoze 
the Leaſe in Law is accounted void quoad her and the ſurvivour. 
Vid. 7 Ed. 4.7. But all the Court held, that the Leaſe was good, 
and is as a Leaſe made by her, untill che after the Coverture , oz 
one who claims in pꝛivity by her, avoyds it by Entry; Foz it is 
not vold by the death of the Baron, but only voydable, and the a- 
vopdance ought to be by Entry;and which cannot be by the jopnt⸗ 
te ant ſurviboz, koꝛ he is paramount the Fee, and not under her; 
And therekdze the Leaſe being good, until it be avoided by one 
who hath pzivity, ſhail bind, as long as any of the Joyntenants 
be alive, as in Caſe, where a man joyntenant makes a Leaſe foz 
years ; TUherefoze it was ad judged fo2 the Plaintiff, 


Sanders verſus Eſterby, Tri, 13 Jac, Rot. 932, 


Error in the Exchequer Chamber, ot a Judgment in theKings 

Bench in an Aſſumpſit againſt a1 Executoꝛ, upon a pꝛomiſe of 
the Teſtatoz,who in conſideration he would marty his Daughter, 
pꝛomiſed he would pay unto him 1001. leave unto him as much 
as he left o2 gave to any of his other Childzen ; And alledges in 
facto, That he left ſo mitch to one of his Childzen; And koz non- 
perfo2mance of this laſt part of the pꝛomiſe, he bzought the agion, 
t avers, that the Teſtato2 left et- as well to diſcharge all his 
debts & legacies, as to latis fie him: And after verdig, upon Non 
aſſumpfit, being found fo2 the Plaintiff, and Judgment given 


D h h accoꝛdingly, 
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accoꝛdingly; Erroz was bꝛought and aſſigned, that the Execu⸗ 
to? is not chargeable fo2 this collateral pꝛomiſe. But without 
argument all the Juſtices and Barons ( beſides Tanfield Chick 
Baron) held, that the Action well lies againſt the Executoz as 
well fo? this collateral pꝛomiſe as fo2 a Debt: but Tanfield doubt. 
ed thereof ; Foz he ſaid, it had been oftentimes adzudged, that 
upon ſuch a meer collateral pzomile, the Trecuto? is not charge. 
able; Notwithſtanding without further debate Judgment was 
affirmed. Note, Hoxwel, Clerk of the Errors ſaid, that once they 
were all of an opinion to reverſe the ſaid Judgment, 


Gibbins verſur Vaughan, Mich, 11 Jac. Rot,41. & 42. 


Rror of a Judgment in the Common Bench; The Erroꝛ af: 

ſigned, becauſe in Debt by an Attozney by paiviledge , the de⸗ 
claration mentioned, that the Oefendant was attached by a TUrit 
of Priviledge, and appeared,and imparled, and after Judgment 
being given upon Nihil dicit , there wag not any TUrit of Privi- 
ledge filed: And f92 that cauſe the Judgment was reverſed, Vid. 
Dy. 288. 19 Ed. 4, 8. | 


Parker verſus Sanders, 


Nformation upon the Statute of 39 Eliz. fo2 not reſtoꝛing pa- 
ſture into Tillage, being ancient tillable Lands, and convert- 

ed into Paſture: Upon Not guilty pleaded, it was found, that this 
Land was antient Tillable Land, and uſed fo2 Tillage twelve 
years befo2e the converſion, and converted befoze the Statute of 
39 Eliz, and not reſtored befoze 1 May 1599. no ever ſinte; And 
that the Oekendant was only an occupier fo2 the laſt year, being 
the time in the inkoꝛmation mentioned, but never bekoze: And 
whether he were puniſhable as an offender within this Statute , 
was the queſtion, upon an eſpecial verdict; Foz the UUo2ds of 
the Statute are, That Lands converted before the Statute ſhall 
be reſtored into tillage before the firſt of May 1599. and being 
reſtored ſhall be ſo continued for ever; And fo this cauſe it was 
moved, that this Caſe is out of this branch, fo2 not being 
reſtozed, none is compellable to convert it, eſpectaily as this 
Caſe is, a ſtranger being occupier thereof,and not he who con- 
verted it: But all the Court reſolved, that He is within the 
Statute ; Foz althaugh he be out of the wozds of the Statute, 
vet he is within the intent thereof ; Foz this Statute extends 
to puniſh the Occupier and continuer thereof in paſture, and not 
only the firſt converter: And if any other conſtruction ſhouid be 
made, then all Lands which were converted bekoze the 9 Eliz. 
and not reconverted befoze 1 May 1599. ſhould be out of the 
Statute, which never was held to be the intent of that Law, 
koꝛ then the converto! ſhould be puniſhed oniy fo2 two years 25 
. vn 
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the Aa not reſtozed, and no puniſhment ſyould! be after upon any 
fo? continuance theresf; and by this means the Statute ſhould 
be to little purpoſe, koꝛ any Land cunverted befoze the Statute 
which never was the intention or the Law: UUberefoe they 


alt reſolved, that this was en the Dar and ed echo it 
fo? the 1laintiff; "; 


May ver Peter Proby ahd PTY Sheriff of Middle, 
Paſch. 1 3 Jac. Rot. 


Ction upon the Caſe: z F62 that they uffered William Allen, 
1 who was arreſted at his (uit upon a Bill of Midd, fo? 33 1. 
E elcape, whereby he went to places unknown, by reaſon where⸗ 
of he loſt his Debt: The Detendants plead, that after the arreſt 
they leading him towards London to the Gaol, he was Reſcued 
from their Bailies by I. S. æ I. D. And it was thereupon demurred; 
and after divers arguments at the Bar, it was ad judged koꝛ the 
Defendants: f 02 the arreſt being upon mean pꝛocels, e not upon 
1 8 the Sheriffs are not bound to take the Poſſe comitatus 
with them, and therefoze upon luch pꝛocels, it is a good return, 
to return the Reſcous ; and that afterwards he was not found 
within their Pathwick z and Pꝛoceſs ſhall thereupon be awarded 
aͤgalnſt the elcuſſoꝛs: But it᷑ the pziſoner had been once in the 
Gaol, the Sheriſt ought at his peril to keep him, and a Reſtous 
from thence is no excuſe foꝛ him: And upon pꝛoceſs of Execution, 
as upon a Capias ad ſatisfaciend. 02 upon Cap. utlegat. after 
Judgment, ſuch a return is uo excuſe fo2 him, either agatnſt the 
Klug, 02 party; Foꝛ he at his perill ought to keep his Pꝛiloners 
taken in Execution; Foz there the Pꝛocels is determined, which 
being the Like ol the Law, and being once executed, the party 
may not have any new Pꝛoceſs; and therefoze he hall anſwer to 
. the party fo2 the eſcape : And it is at the Sheriffs peril to ſee that 
"his Pꝛilon be ſtrong enough to keep his Pulaner, when he is once 
in Executfon; and being a miſchief to one, it ought rather to kall 
on the Sheriff then on the party: But in the other Caſe there is 
nat any great miſchief, to2 the party hath only loſt his Pꝛoceſs, 
which he may renew; and he may alſo have an Action upon the 
Caſe agatuſt the Reſcuſſoꝛs; and of no (mall a loſſe, as the loſle 
of a Pꝛoceſs, the Law hath not any regard to punich the Sheriff, 
elpectally when the party may have any other remedy: UUhere- 
koze it was ad judge fo2 the Defendants. Vid. ; H. 6. Attachment 
I; 4Eliz. Dy. 212. 8 Elz Dy, 241. 16 u 3. 17 mae nee 


475 6 ..), 12. 16 Ed. 3. Return 110. 

N 16, chat Es was a Preſident here ſhewn, Paſc h. 43 Eh rot. 
276 berwixt: Waldoc and Lambert, where in ſuch an Action 

upon the Caſe againſt a Sheriff for ſuffe ring a Priſoner to eſcape, ar- 

reſted by la titat, he pleaded, that he was & ſcued from him at anos 
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ther place then the Plaintiff alledged the eſcape tobe; And tra- 
verſeth the eſcape, alibi; And upon demurrer it was adjudged for 
the Plaintiff, which was affirmed at the Bar to be ruled upon the 
matter in Law. But the Court upon view of the Preſident, con- 
ceived that the Plea was ill, by reaſon of the traverſe of the place, 
and ſo it might be adjudged for that point for the Plaintiff; And 
they all here ſeriatim delivere i their opinions, that this is a good 
plea, they pleaded the reſoous, and naming the parties who made 
the reſcous, fo as the Plaintiff might have his plea againſt them ; 
And the Plaintiff by his demurrer confeſſing it, the plea is good e 
Wherefore it was adjudged for the Defendant, _ 


Afhmore verſes Rypley, Paſch. 14 Jac; Rot. 554. 


Rror of a Judgment in an $79 0 firſt Crro2 aſſigned was, 
E becauſe in Debt upon an Obligation of 100 l. he Declares, 
Quod per ſeriptum ſuum obligatorium conceſſit ſe teneri, &c. And 
he doth not ſay, Sigillo ſigillatum: Sed non allocatur; Foz that is 
intended by the woꝛds, conceſſit per ſcrĩiptum, & c. And the uſual 
courſe is ſo in the Common Bench, and ſigillo ſigillatum is no 
moꝛe of neceſſity then deliberatum, which is alwayes intended. 

Another Erroz aſſigned was, that the Dekerdant pleading Non 
eſt ſactum, and Iſſue being joyned thereupon, he afterwotds re- 
lia verificatione conteſſed the Action, and that it mas his own 
Deed, and the Judgment thereupon was, quod ſit in miſericordia, 
where it ought to have been, quod capiatur, becauſe he denyed his 
own Deed: Sed non allocatur; Fo2 the Iſſus not being tryed, 
but the Action confeſſed, the uſual courle is only, quod fit in miſe - 
ricordia, Vid. 9 Ed. 4. 24. 33 H. 6. 54. A third Erro2 was afign- 
ed, becaule the Judgment was, Quod recuperet debitum & 68. 8d. 
pro damnis occafione detentionis debiti, and there is not ny men. 
tion pro miſis & cuſtagiis: Sed non allocaturʒ Fo) damna includes 
both, and ſo is the uſual courſe of Entries: Therefoze the Judg⸗ 
ment was affirmed. 5 1 


Philip Cottom, Executrix of Anthony Cottom verſns Weſcot. 
Trin. 14 Jac, Rot. 59. | 


Rror of a Judgment in Debt againſt him as Executoz fo? 

40 l. He appeared, and pleaded, Plene adminiſtravit and found 
againſt bim, and Judgment accozding ly; And it was now aſlign⸗ 
ed foꝛ Erro, that at the time of his appearance he was an Inkant 
and ought not appear by his Attoꝛny, but by Suardian: The De⸗ 
kendant pleaded In nullo eft erratum , ſuppoſing that it was not 
Error, f02 that he div not ſue fo2 his proper Debt, but as Execu⸗ 
toꝛ, and (o rep2eſented the perſon of the Teſtatoꝛ who was of full 
age, Reſiduum poſtea fol. There the Judgment was reverſed 
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Atwoods Caſe, 


dSOay Rror bought by him toreverſe a Judgement (1) 
| upon anCndictment,befozeJuftices of Peace 
£5 ho ze) fo ſcandalous words; That the Religion now 
ES xz profeſled was a New Religion within Fifty 
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ed was, that this was not any offence inquirable by Endicment, 
and befoze Juffices of Peace, but only befoze the High Commil- 
floners , and it was referred to the Kings Attozney to conſider 
thereof: And Sir Henry Yelverton Attozny General certified , 
that it was not inquirable befozethem ; and of that opinion was 
the Court, but they would adviſe, 


Lightfoot verſus Lenet, Ebor, 

1 1 fo2 taking two Steers; The Defenvant Juſti- - (2) 
1 fiesby vertue of the Kings Patent of grant to him and 
his Þeirs, That he ſhould take at two Vudges within his 

Hanno; of Doncaſter, called Saint Mary-Bridge and Willow- 
Bridge, ſuch Toll fo the paſſage of Beaſts as is.uſed to be taken 
ibi & alibi infra Regnum Aogliz, rendzing Rent per annum; aud 
avers that at Borrow · Bridge in commitat. Eborum, there was uſed 
do be taken 6d.fo2 every [coze of Beaſts there paſſing, and there- 
foze 12 d. Toll fo the paſſage of fozty Beaſts ; he.Juſtifies , E. 
preys ayde de Roy. The Plaintiff replies, that at thoſe Bzidges ne- 
ver any toll ufed to be taken;TUherevpon it was demurred 2 And 
now aftcr argument, it was adjudged , that he ſhould be ouſten 
de ayde Foz the grant of ſuch toll which is taken ibi & alibi infra 
Regnum Angliæ, is uncertain and void; alſo the Patent, that 
he ſhould have ſuch Toll which had been uſed to be paid —_ 
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alibi, Sc. und he averring payment at another place,but not there, 
it was therefoze ill: Wheretoze it was awarded vat ye ould 
anlder, ig 


—— 


Brian Nelſon, Sora Heit of Thoms Nelſon 
- verſus Staff, © 


Rror in an Action upon the Caſe bzought in the Common 
Benth fo2 wozds; Whereas Thomas Nelfon was, a pet ig, 
leiled in Fee of Lands, to the value of 100 1, per annum, & was 
Eſpouſed to Eliz. and had Jſſue betwixt them, the. 9laimtitt; And 
whereas communication was betwixt the Plaintiff and one Mary 
Syvedale, concerning a Marriage between him and the ſaid Mary, 
- and he was offered in Marriage with the laid Mary 6 oo J. That 
the Dekendant on purpoſe to ſcandalize him, and to hinder him 
of his ſaid Marriage, having communication with J. S. of the 
Pant, ſaid theſe woꝛds of the Plaintiff, (viz.) Hath that Ba- 
ſtard Brian Nelſon cauſed you to be arreſted ? Is that all the ſpight 
that Baſtard can doe you? Bp reaſon of which wozdshe loſt his 
Murrlage, #c. The Defendant pleaded Not guilty , and found 
agatiiift him to his Damages 120 1, and Judgment given koz the 
Plaintiff; That theſe wozds, (notwithſtanding they were ſpoken 
in this manner by interrogation, ) were Actionable, aud now a 
QUritof Erro2 being bꝛought, the Erroꝛs aſſigned were; Firft, 
becauſe the wozds were not actionable. Secondly, becauſe it is 
not thewu that he was Son and Hefr cf Thomas Nelſon at the 
time of ſpeaking the wo2ds: But only names him Son and Heir 
by way of addition in the beginning. Thirdly, he doth not ſay, 
that Thomas Nelſon was ſeiſed of thoſe Lands at the time of the 
-wo2ds ſpeaking, but ſaith only, Quod fuit & adhuc ſeiſitus eſt, 
Sed non allocantur: Foꝛ this Action is not fo? flanderin x his Title, 
which peradventure would not be without theſe circumſtances 
P2ecilely ſhewn; as it is in Banneſters Caſe, Co. 4. Rep. But it 
is fo2 hindzing bim of his Marriage, which he hath loſt by. reaſon 
of theſe wo2ds, and whereof a man maybe hindꝛed by reaſgh of 
the ſtain in his Blood, and which action peradventure em 
Have although he had not any Land at all; and it is but All; At 
ducement, and needs not ſuch pꝛecile certainty : And koz the 
woꝛds themſelves, they all reſolved, that they were ſpoken affir- 
_ natively, and not only! by interrogatton. and theybe ſuch aflan- 
der by thele circumſtantes Gown, that he loſt his Parria ge by 
reaſon thereof, and therefoze the adton well lies; and has Aug 
ment was affirmed, . 5 
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Furſer and Bond verſus Prowd,Paſch, 14 Jac. rot. 3 54. 


T NEbt upon an Obligation of 100 l. conditioned fo? the perfoz- 
| Jad of the award of Edward Hadds of all matters be- 
twixt them: The Defendant ſhews , that the arbitrement was 
in this manner; * Whereas there was a Controverſie betwirt 
« the Plaintiff s Dekendant, concerning the Leaſe of an Houſe 
cin Canterbury, which the Defendant claymed by.Leale from 
« the laid Bond fo? ſir years,rend2ing r5 l. per annum, quarter: 
ly; which rent was arrear fo2 a year ; That he ould pay 
ce fo; this Rent ta John Furſer 131. 6 8. 8d. And that he ſhould 
« injop it fo2 thꝛee years and a halte, and ſhould pap half pear⸗ 
«ly ko it to the ſaid John Furſer 15 l. at the Annunciation, and 
“Saint Michael, oꝛ within fozty dapes akter: And that if he kail⸗ 
ce ed ok the payment, that then the award fo2 his injoping it 
« ſhould be void. The Defendant pleaded papmient of the laid 
13 J. 68. 8 d. at the dayes, and pleaded the tender of the ſaid 
Rent at the ſaid Tenement, and that none were there to re- 
 ceive it; And it was theteupon demurred. The firft queſtton 
was upon the award to pay this Kent oz Summ; whether 
it were a (um fn groſle, and payable without demand; And it was 
relolved, That it is a ſumm in grofle, and payable without de- 
mand, bythe Defendant at his peril, who ought to ſeek out the 
obligee to pay it. Vid. 8 Ed, 4. 21. 21 Ed. 42. 6 Ed, 6, Bro. Ten- 
der 20, Secondlp, it was Held, that this tender, (admitting it 
might be upon the Land, ) ts not ſufficient ; fo2 it is not pleaded 
to be made the laſt inſtant, as it ought to be; WUherefoze the plead 
ing that he tend2ed it at the Feaſt, and doth not ſay the laſt hour, 
is not good. Thirdly, it was held, that this conditional, award 
if he did not pay thoſe ſumms; that it ſhould be void for the in- 
joying of the Houſe, is good enough; fo2 it is abſolute, if the o⸗ 
ther pay the Bent, otherwiſe it is his own default : {Wherefore 
{t was adjudged fo2 the Platntiff. | i 


Cooper verſes Smith, | 


4 


P 


A Ction fo2 theſe wozds, Thou haſt killed thy Maſters Cook( in- 
nuendo one John Yarrington Servant to Mr. Dingley) who 
was Murthered: The Defendant pleaded Not guilty, and kound 
againſt bim, and moved in arreſt of Judgment, becaule he doth 
not ſhew who was the Platutiffs Baſter, naz that Pt. Dingley 
was Maſter to him who was ſlain, ſo the woꝛds are uncertain, Sed 
non allocatur; Fo? it is not material who was the Plainti 
Maſter, becaule the woꝛds in themſelves 
koꝛe it was adjudged koꝛ the Plaintiff, - 


Lewis 


impoꝛt ander: Where: 


(4) 


(5) 
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Lewis verſus Cooke, 


(6) Aion for theſe words, Thou haſt committed Treaſon beyond 
the Seas, and haſt run away from thy Captain: Adjudged that 

the Action lies, fo2 there is a violent intendment, that he commit: 

ted Treaſon tothe State here, aud not to a kozrain State, & the 
Treadon is tryable here; and the additlon, that thou haſt run awa y 

from thy Captain, do not detract lum the firſt woꝛds, noz are they 
material to the Action, | 1 


Loyd verſus Pearſe, Hill. g Jace Rot. 832, 


Ction fo2 Theſe woꝛds, Thou art a Bankrupt Rogue, and ac- 
counted a common Knave; And thou art a Thief, and haſt ſtoln 
my Corn: Quoad the firſt woꝛda, Thou art a Bankrupt Rogue, and 
accounted a common Knaye;The Defendant pleaded Not guilty, 
quoad the other woꝛds he 7 * And Iſſue being thereupon, 
Fl the Plaintiff, and Damages koz the 


d both Ilaes found fo2 intiff, and 
firſt woꝛds 12 d. and foꝛ the la qt g. and coſts fo2 both, 


the Plaintiff having Judgment fo2 both, koꝛ this cauſe it was re. 
verſed; Foz the firſt wozds in the firſt Jlue are not Actionable,the 
Plaintiff being neither Marchant noz Tradeſman ; And the 
Jttdgment of entice, it is reverſable in toto; Foꝛ in the Judg- 
ment the Damages are conjoyned, although they were ſevered 
in the ver dig. 758 


Newman verſus More, 


TY*Rror of Armen iu the Common Bench in a ſecond de- 
L. liverance tipon deinutxer in pleading; The Erroꝛ aſſigned 
was, becauſe there was not any Trit-of ſecond deliverance ter- 
tified; And In nullo eſt 771 85 being pleaded, It was moved by 


Coventry the Aings Solititoꝛ, that it was not material, ko; it 
is awarded upon the Roll, and the parties appearing, and 
pleading thereto; It is not now materiall. But if 
was adjudged to be ill, and reverſed foꝛ that cauſe; Foz there 
ought to bea it, and if it vary in ſubſtance from the Declara- 
1 onrve Replevio, it ſhall be abated: CUberefoze it was ever! 


Ha rington verſus Garraway, Paſch, 15 Jac, rot, 


TYEbt fo; Rent, upon a Leaſe fo; years : The Caſe was, Sit 
J_FWill. Cokeyn Conuſee of a Statute, takes a Leaſe fo2 
Years of the Keverſton, and Rent reſerved upon the Leaſe foz 
Peats; The Leſlee Attozns, the Conuſee aſſigns over this 
Leale fo years; Afterwards Harrington being A 
| Hulp 


a” 


— — 


_ 


Jacos1 Regis in Banco Regis. 


Puiſuy Statute extends this reverſion and Kent: - And after: 


* 


wards Sir William Cokeyn by vertue of the elder Statute, 


extended this Reverſion and Rent: And which of them ſhould 
have the Rent was the Queſtion; And it was adjudged without 
much argument, that the firſt Conulee by acceptance of the Re- 
verſion and Rent, and aſſigning it over, the extent is thereby ſul: 


pended during that Term, and the ſecond Conuſee might well 
extend it againſt him. Reſid. poſtea, 


Dn Broking verſus Cham, 


A Slumpſit , that he chould enjoy ſuch Lands accoꝛding to his 
Leale, without the lett, interruption, oz incumbzance of any 
perſon; And ſhews in facto that this Land was extended fo2 Debt 
due to the King by pꝛoceſs out of the Exchequer, and fo incum⸗ 
bꝛed, gc. After Uerdict it was moved in arreſt of Judgment, that 
this was not a good bꝛeach alſigned, fo2 he doth not ſhew fo2 
whoſe Debt,no2 when, no2 by whom it was due; And it map be 
that it was fo2 the Plaintiffs own Debt: And although it was al⸗ 
ledged, that if lo, and he thereby did not perfozm the pꝛomile, it 
would not help him: Pet it was adjudged fo2 the Defendant : 
Fo? the Plaintiff ought to ſhew a lawfull incumbzance; Other: 
wile he might have his remedy ellewhere. Dy. 328. 2 Ed. 4.15; 


Piers Griffith verſus Hugh Middleton, 


Audi querela to avotd a Statute upon the Statute of Uſu- 
ry: The Dekendant pleaded,quod reſpondere non debet, be- 


caule he was outtawed at the (uit of Thomas Moſton by the 
name of Peter Griffith; And it was thereupon demurred. Firſt, 
becauſe that Peirs and Peterare two Names of Baptiſm ; ſa 
it cannot be averred to be one and the ſame perſon. Second⸗ 
ly, fo2 that this outlawry in this fuit (which is only by way of 
Dilcharge, and to recover nothing) is not pleadable. But ak. 
ter Argument at the Bar; it was adjudged fo2 the Defendant. 
Firſt, that they be but one name; fo2 lo it appears by Peirs Ga- 
veſton who is lo named in ſome Acts of Parliament, and fn o⸗ 
thers Peter Gaveſton, Aud yet it is well known that both ol them 
were meant of the lame perſon $ And the Chtek Juſtice ſatd, that 
where one was ſued by the name of Sanders, and his Name 
was Alexander, pet it was held to be well enough: So Joan 
and Jane are both one Name; but Agneis, and Ann, Gillian and 
Julian are different, 29 Afl. 16. 47. 7 H. 6. 39. 46 Ed 33. 22, 4 Ed. 
3. fol. 128, 6 Ed. 4. 9. Secondly, that it is not well pleadable in 
this Suit: Foz a perſon outlawed is not receivable to ſie 
in any Court, unlelle it be to reverſe his own outlawry; 
Foz the Chicf Fuſtice fatd, that where the Acton is ad lucran- 


Ali dam 
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(11) 
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dam, there ought to be ability in the perſon: And it is all one to 
gain by way of diſcharge, as by way of perquiſition; Glanvil lib. 
2. cap. 3. ut legatus legem terræ amittit, Britton, Reſpoxdra 2 touts, 
mes nul reſpondra a Iny; And Bratton to the ſame intent. 6 Ed.g.9, 
TUherekoze it was adjudged koz the Defendant, and that the 
Plaintiff ſhould take nothing by his TArit, 


F 


Sayrs Caſe, 


Pon a Fieri facias to Sayre Underſheriff of the County of 

Buckingham, who ſold the Goods of a poo? man Deken⸗ 
dant fo? 22 J. 13 8. 4 d. the Hoods being well wozth 80 J. And it 
appeared to the Court, that the ſaid Sayre had perſuaded the Ju⸗ 
ry to pꝛiʒe the Hoods at an undervalue,perſuading them it would 
be better fo2 the poo? man ; TUhereupon they appꝛized them ut 
ſupra, and he delivered them to the Plaintiff fo the ſaid ſumm: 
The Court held, that it was Dppzeſſion, and inquirable at the 
Aſliles by Endictment, oꝛ puniſhable in the Star-Chamber;And 
the Court commanded that the Underſheriff, being an Attozney, . 
ſhould be bꝛought befoze them. 
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Sir William Brunkard vtyſd- Sega. 
A, Ction fo2 mods; CAbereas the Plaintiff und one of the 
lle Chamber ta the King;Thatthe Defendant ſpake 
of him theſe woadg, Thau art a Coening Kaave , and liveſt by 
Cozenage ; Akter Ger dia, upon Not guilty pſraded, and found 
fo2 the Platutiff ; It tung woved in -arreſt oß Judgment, that 
the wo2Þg were not agionahle, koꝛ they be too general; And 
e were ſhewu that koꝛ ſuch was Actions being brought: 


Walli S 31 & 32 Elie, botipeen Middlemore anb another; But 
a pꝛeſident was ſhewu, that ane Holbedck Coꝛoner of Warwick 
bzought his Icion-fo2 theſe waꝛds, Thou art a Cozening knave- 
Coroner 3, Ad it wag-apjudged fo2 the Plaintiff x But in this 
Cale Montague held, the quality ot the perſorrts to be conſider⸗ 


ed, being imployed aboutthe King, ta ſap that he lived/by Co⸗ 


8 is à great diſcredit; But ot every Common Perſon , 
heſe woꝛds be not ſuch a flander aß the Law will punich: The 


. , 


ther, Juſtices.doubted thereof, and willen that preſidents houly 


Q * 


he ſearched, 
| Dutton verſus Engram, Paſc, 15 Jac. Rot. 204. 


Eplevin; Apon Demurier the Caſe was ſuch; William Gold- 
well ſeiſed of Lands in Fee, in Chard, holden in Socage, De⸗ 
viſed them to his Fee fo? life, and after her to John his elveſt 
Son, and to his heirs, upon condition that he, as ſoon as the 
land ſhould come unto him in poſſeſſion, ſhould grant to Stephen 
his ſecond Son, c his heirs, an annual rent of 4 l. out of the laid 
Tenements ; And that ik the ſaid John died without Heirs of his 
body, that the Lands ſhould remain to the ſaid Stephen, and 
the Heirs of his body, ac. and Died; The Feme entred and di⸗ 
d; John in 4 Eliz. entred aud granted a rent of 4 l. per annum 
to Stephen and his heirs, out ot the ſaid Lands, with clauſe of 
Diſtrelg; Stephen granted that rent to Engram, to whom John 


Attoꝛned; Afterwards John dying, Stephen entred, and in 30 


Eliz, infeoffed Sir William Wythers, who let to the Plaintiff; 
and ko the Rent ot two years behind in 2 Jac. this Diſtreſs 
was taken; And all this matter being diſcloſed! by the Avoibry ,- 
and Bar to the Avowrp,, it was demurred 3 The firſt queſtion 

| K( | { 2 Was. 


uogmensþath been Caped 3; ill. 26 Elz. -betwict Kirby and 


(2) 


— — 3 
— — — - 


hee ao — — — — 
a aw 


6 — — : 


428 Termino Trinitatis Anno decimo quinto 


— — — As oe. Sa 


was, whether John had an eſtate in Fee by this Demiſe at the 
time of the grant of this Rent; Becauſe the-Demiſe was unto 
him and his heirs upon condition that he ſhould grant a Rent to 
Stephen & his heirs, whereby the intent was ſhewn that he chauld 
havea Fee; biber could anne grant ſuch a rent to 
have continuance akter his death: But it was reſolved to be an 
Eſtate Tail; Foz being limited, that if he died without Jflue , 
that then it ſhould be to Stephen and his Heirs of his body, that 
ſhews what heirs of John were intended, vir) peirs of his body, 
But pet by the limitation of the TUill,he is to make this grant of 
this rent, which being by the uͤppolntment of the Oono t is not 
Contra formam donationis, but ſfands with the gift, and thall bind 
the Iſſue in Tail, vid. 35 Aſſ. pl. 14. 37 Aff. pl. 15. Dy.1 22.8 1905 
and the Caſe ol Web verſas Herring, ante pag. Second]p,admit: 
ting that John Goldwel was Cenant in E all at the time of this 
prays remainder to Stephen; whether this grant '6f'fhe rent chall 
endure longer then the Eſtate made to John ſhall endure. Fo? it 
was objected, That being extracted and granted out dk the eftate 
of John to Stephen who hiv the remalnder, it ſhall hot endure 
longer than the eſtate of John who granted it; And his eftate be⸗ 
ing determined out of which the Rent was granted, the tent ig 
alſo determined; Fo2 he had not any power to charge mote than 
his own Eu ate; And the intent of the Demilo2 doth not appeat 
that he ſhould be charged longer, becaule it is appointed to be 
granted to him in remainder: Therefoze it is not intended that 
it houldendure longer then the particular Eſtate Tail ; And it 
ſhall inure as a grant to one and his heirs, as long as 1.5. Hath J.. 
(ue of his body, and he being dead, the rent is determined: But 
it wag reſolved, that this mas a good grant of the rent in Fee, 
iſſuing out of all the Eftate and not out of the Eſtate Tail only, 
and be ing guided by the directions of the T til, it ſhall take ac, 
coꝛding to the limitation thereok, and charge all the Inheritance 
TUherekoze it was adjudged fo2 the avo want. 


Teſmond verſus Johnſon, Trin. 
15 Jac, Rot. 199. | 


(3) Ction ſur Trover, of Soods, and ſuppoſeth, Chat; Mali, 14 
Jac, he was poſſeſſed of thoſe Goods, and the lame dap 
loſt them; And that 4 Maii, Anno 14 ſuprad ct. They came to 
the Defendants hand by Trover 3 And that poſtea , viz. primo 
Mail, Anno 14. ſupradict. he converted them: And it was found 
fo? the Plaintiff, and now moved in arreſt ok Judgment, th t. 
this Declaration is not good; fo2 the Converſion is alledged be- . 
foze the Trover, which cannot be, and therefoze void: Sed non al. 
locatur z But it was adjudged, that poſtea convertit, is ſufficient, 
| and 
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and the ſcilicet is void: Anda pꝛeſident was then ſhewn in an E- 
jectione firmæ, where the Ejectment was alledged, That poſteaz 
ſcilicet, ſuch a dap which was befoze the Leaſe ; And it was found 
for the Plaintiff, fo2 the ſcilicet being repugnant, is void; And 
the poſtea ejecit, was held good enough: Whereupon it was 
here adjudged fo} the Platntiff, 


* 
ec EP 


NN where a Record is moved out of the Kings Bench, 
by a Writ of Error into the Exchequer Chamber, It is not any 
Record in Court until the Error be determined; Andif there be 
any miſtaking by the negligence of the Clerk in the Tranſeript, 
the courſe then is to ſend for the Clerk of the Court,and to amend 
it inthe Exchequer Chamber: But if the principal Record which 
remains in Court be falſe, Then to amend it, and thereupon to al- 
ledge diminution 3 And upon Certificate thereof, the Tranſcript 


ſhall be alſo amended, if it appear to be but the negligence of the 
Clerk only, i | | 


Fa man, plead by force of an Indenture which ĩs loſt, and Affida- 
] vit made thereof, the party ſhall be compelled by the Court 
to ſhew his Counterpart, and he to plead thereto, or otherwiſe the 
Court may grant an 1zparlance; So it is, if he will depoſe that he 
never had any counterpart: 


Us a Rule given in the Common Bench for a Prohibition, 
A the party laid by his Prohibition; And the Eccleſiaſtical 
Court proceeded to Sentence: Afterwards the party appealed ; 
and two Terms aſter, the other delivers Prohibition; The Court 
held,in regard he had ſurceaſed his time, and ſuffered the ſentence 
to paſs, that he now ſhould not have the benefit of the Prohibi- 
tion; And a difference taken where a Prohibition was granted, 
and the party not ſerving it, Sentence of Excommunicatiori ts pro- 
nounced in default of anſwer; there upon the matter he may have 


the benefit of his Prohibition, but not, where there is a ſentence 
definitive, 


| A Prohibition ptayed to the Spiritual Court upon a ſuggeſtion, 


That the Parſon libelled for Tithes of a Mill which was e- 
rected upon Land diſcharged of Tithes by the Scatute of Mona- 
ſteries.31 H. 8. cap. 13. And denied per totam Curiam, for de mo- 


* 


lendino de novo eredo now jacet probibitio. 


Hampton 
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Hampton . Wild. 


ik ton; P Wi nth ritual 
Court, I ſaid Wild 155 lere fn 0 14 5 | 
Paſturage koꝛ his ſaddle Gelding; u 0 ooh 115 


Tythes to be paid of things renovant; But "this hozſe being — 
fo2 labour and travail, wer not renew; Dtherw 0 it had hee 

if he had kept an hozſe to ſe "whereby 8000 FR 110 
there he ſhould have patd Tine: Hou 1 9.6 oe öthe inch 


pal point; Bttaule by the paffute he 
it is a pꝛoſit Ritiobe'fundi;a$ in Caſt d 
toalledge further, That the ut. u 11 

thꝛer Tuſtices, if he han gverrcy in plan chal ſe, that 
Me EP the B. weten ban ain. | 


Millers Caſe. © 


Ction upon the Caſe by Miller and his care wa 
Ain againfk his wife; M 8. Miller i i8 1 
the Pox;and hath holes one may turn his linge er in the! 9 
the Apothecary gave her drink for ĩt, and the 17 5 
you dfink with her: And it was nioved that the wo oy 5 05 
Actonable;And Coke 4.17. Jeaneys Caſe, 39 & 40 Eltz 


was cited in p2oof thereof : But all the Court 1 105 
on well lay; And Taylor and Bancks Cale ad) jupged al whe 
Ibhouarta Leprous knave: Hill. 40 Eliz. inter Davis & Ta 


is laid of the Pox- 5 8 33 Eliz. Backſters Caſe, Thou y wal a 5 
the ene 8 | 


Searles Ca le, 


Droit was p2ayed by Richardson Serjeunt; Fi 92 that 
Sear} Parſon having been Conv. dof D omicide.,, and al; 
lowedhis Clergy , was now ſited in the Spiritual Court by 
libel; That whereas he was Conviged of Homicide, 4 It 
fhoulD be a cauſe to ren him of his Lenetice 5 And be cited a 
pꝛeſident Mic.27 & 28 Eliz,in Com. Banc. rot. 2574. where q pꝛohi⸗ 
bition in like Cafe was awarded: But per totam cu1iam,ns pꝛo⸗ 
hibition ought to be granted: And Monta gue Chick lice ſaid, 
That although the Statute ok 18 Eliz, cap. 7. 02d4tns , that 
after Clergy the party ſhall be ſct at large, and ſhall not be 
put to his Purgatton, pet that doth not diſaffirm the Jud gment; 
CUhereto Croke and Doderidg accoꝛded: As to the objeckt⸗ 
on, That the Libel in the Spiritual Court was not egainſt. 
him as an Homicide; The Court held, that it was ſo much the 
bettet: Tor if it had been ſo, a Pꝛohibition ought to have been 


gränt⸗ | 
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granted; But it is, Quod convictus fuit de homicidio,as it ought 
to be: Foz without Conviction there is no cauſe of Depzivationz 
And ik it were againſt him as an Pomicide, it ſhould be contrary 
to the Uerdic given: But here, they pꝛoceed only to depzive him 
by reaſon of his Conviction, and ſo do thereby affirm the Uerdict t 
And as to the objection, That in as much as the. Statute of 1 8 


Eliz. hath diſabled him that he ſhall not make his purgation, he 


ſhall now be taken to be as if he hid made his purgation bekoze 
the Statute⸗And befoze the Statute, he could not then have been 
depꝛuved. It was anſwered, That antiently by the Conviction 
he was to undergo two Puniſhments, the one of Death, the o⸗ 
ther of Dekamation: And that the firſt was diſcharged by allow. 
ance of Clergy ; Pœna poteſt dirimi,culpa perennis erit. After- 
wards in the time of Anſelm Arch-Biſhop of Canterbury, Jt 
was D2datned by a Seneral Councel , Quod Clerici non traden- 
tur manibus judicis temporalis; Thich Council in the time of 
Thomas de Becket was by ulurpation received here.in England , 
and lo far pꝛevailed, that it any ſuch perſon pꝛayed his Cler gie, 
and was delivered to the Oꝛdinarp, they then reexamined him by 
twelve Spiritual Perſons ; And if he were acquitted, he ſhould 
not be depꝛived. Vid. Lindwood Canonica purgatio ſecunda. 
And this Tryal by twelve Clerks was not but de credulitate , 
ſo as the firſt Conviction remained. Vid. the Statute of Weſt- 
minſter x cap. a. And the purgation did not difaffirm the Cerdic + 
Foz he is delivered to the D2vinary by the Judgment of the 
Common Law, and the Entry thereof, is, Quod traditur Or- 
dinario, &c. And the Law was, that if be did not make his 
purgation, he ought to remain perpetually in Pꝛiſon, and have 
ſlender Diet, viz, every day Bzead and Mater only; And if 
the D2dinary refuſed to accept of his purgation; then he might 
have a Command to the Biſhop to do it: And Note, that the (Arit 
is, ſatis habetur ſuſpectus. Vid. Nat. Br, & St. Cor. 137. 138. 
Do as the Statute of 18 Eliz, cap. 7. doth not make any 
purgation koꝛ the taking away that which was befoze ; And the 
purgation befoze the Statute did not defeat the Uerdic, but af: 
firmed it - And it is a Rule, not to grant a P2ohibition where 


the pꝛoceedings in Eccleſiaſtical Courts are not againſt the Law 


of the Land, no2 the Liberty of the Subject: And ſo the pꝛo⸗ 
hibition was denyed per curiam. Vid, Hunns Caſe , Kellaway⸗ 
7 H. 8. 181. 


Weſton 
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Termino Trinitatis Anno decimo quinto 


Weſton verſus Dobniet. 


Ction ſur le Caſe + TUhereas [uit was in the Spiritual Caurt, 
Aber one A. and the Defendant, wherein A. pꝛoduced the 
now Platntiff fo2 a witneſs : The Defendant having day given 
to except againſt the WWitnefles, put in his exceptions in witing 
That the now Plaintiff was not a competent witneſs and that 
there ought not any credit be givenunto him, becaule he was per: 
jured; TUhereupon the Plafntiff, hanging this ſuit, bꝛaught this 
Action fo2 this ſcandal : And it was argied'that it loy; But the 
whole Court held (upon the reaſon in Dixies Caſe, Cok. 4.14.) 
that it was not maintainable, becaute: it is in courſe of Juſtice, 
and not ex malnia 4 Fo2-if one bꝛings another bekoze a Juſtice 
of Peace fo? ſuppoſition of Felony, without any juſt cauſe, yet 
no Action lies, and if one erhibitsa ſcandalous Bill, if the Court 
hath Jurisdicton of ſuch matters, an Action lies not; Otherwile 
it is, it the Court have not Jurisdigion; oz having „ik the party 
publiſh his Bill abzoad, che ſald Bill being kalſe: But in this 
Caſe the Defendant pꝛoceeded in ſuch manner as the Spiritual 
Court hath allowed him, -viz. to diſpꝛove the Teſtimony of the 
TUitnefſes pꝛoduced. And Houghton fatd, if in Treſpaſs the De: 
fendant juſtifies that the Plaintiff was a Bankrupt,” where by he 
had a Commiſſion upon the Statute,and thoſe. goods were delt: 


vered unto him, whereas the ÞÞlaintiff'was not any Bankrupt, 


noz any Commiſſton ilſutd, yet the Plaintiff fo2 the. wozds con: 
tained in the Plea ſhall not maintain any Action: And he put the 
Chick Juſtice in mind ot Brooks Caſe againſt the Recozder ot 
London, who in evidence to a Jury ſpate ſcandalous wozds a: 
gainſt one; And pet odjudged, that no Action lay: So per curiam 
Judgment was here to2 the Dekendant. O55 


| | d 040 » der ſus Henning, 

Sſumpſit : Henning bbught two weighs of Barley, and affit- 
med to pay fo2 them as much as the Plaintiff ſhould have of 
any other,abating a penny only in every Buſhel: The Plaintiff 
ſhews that he ſold to 1. S. after this agreement, two Meighs of 
Barley fo2 18 l. which (abating the one penny in every 1Bufhel ) 
amounted to 17 l. 10 8. And thereupon bꝛought his Action: And 
becauſe it did not appear in the Declaration that notice was gi⸗ 
ven to the Dekendant, that J. S. had given 18 f, the Judgment 
was arreſted; Aud foz the lame reaſon a Judgment was rever⸗ 
{ed betwirt Twiſt and Holms ;; And this difference taken, Ik the 
agreement be, that he ſhall pay ſo much as J. S. in particular 
payed; Jn that Cale, Quia conſtat de perſona, and he is indif- 
ferently named betwirt them, the Dekendant at his peril ſhall 
Inquire of him, and the Plaintiff is not bound to give notice: 


Bult 
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But when the perſon is altogether | uncertain there the 13latntiff 
to intitle himſelf to the Ackion, ought to give notice; And Hough- 75 
ton cited this Caſe to be lately adjudged, One allumes to ive 
 harmle(s1;s. of alt Obligations: wherein he ſhall be SOUND: 
I, 15 0 un = 15 bꝛoughe, he ſhews that he meg b ound in 
an Obligation fo? rom whic is n eg:; 
and doth ok ſhem that he bak "aj 1 d Vai? 5 
Pet held to be god eugdugb⸗ 
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Richard Brooks verſas Eliz. Brooks & Will. Wright, 
Hill, 13 Jac, Rot. 1911, 


Jectione firmæ, of Lands in Welborough „ok a Leaſe of 
E John Wright: Upon Not guilty, It was found by ſpecial 
Cervic , That John Wright Father of the Leſſo2 , was Copy- 
holder in Fee of this Land of the Bannoz of Welborough, and 
ſurrendꝛed it into the Loꝛds hands, who regranted it in this man. 
ner; Memorandum, Quod Fob, Wright cepit de Domino Ceux terr. 
cui Dominus conceſlit, 1 inde ſeiſinand. Habendum eidem Foharnnz 
& Elizabeth uxori ejus, & hæredibus eorum de corporibus ſuis ex- 
euntibus, Remanere to the ſaid John Wright; The laid John 
Wright dies the Leſſoꝛ as his Heir; And if the ſaid Eliz. hall take 
by this Copy, they pꝛay the diſcretion of this Court; And then 
find fo2 the Dekendant; if otherwile fo? the Plaintiff; And up⸗ 
on this argument at the Bar it was adjudged f92 the Defendant; 
Foz although there be no wo2ds of grant inthe Copy, no! is 
there any grant to the Fee, habendum only, pet it was held good 
enough: Fo? the intent of the Lozds appears that both ſhould 
take, and there is no moe granted to the Baron then to the Feme; 
Fo2 there be not any woꝛds of grant to the Baron, but Cepit de 
Domino, cui Dominus conceſſit ſeiſinan. But all the wozds of 
grant and limitation are in the hnabendum; And in many Yan- 
no2s there be no other fozins of grant oz limitation, and in the 
4 Ed, 3. 11. wherea gift was made to Baron, Habendum fimul 
cum his Feme in Frankmarriage, ſhe being the Lozds Kinswo. 
man, it was ad judged to be good, although ſhe were not named 


befoze the habendum 2 TAherefoze it was adjudged koz the De- 
kendant. Ed. 3. Dy. 8. 59. 160, 


Holms verſus Broket, Hill. 14 Jac. 


Rror of a Judgment in the Common Bench; The Erro; al 
ſigned, Foz that in Debt upon an obligation, the condition be— 
ing fo2 the payment of bol. upon the 25 of June, 12 Jac.athis hauſe 
in Fleetſtreet: The Dekendant pleaded, that he Pa the 
| 02G- 
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kozeſaid ſumm of 601. the 20 day of June Anno 12 Jac. at the fatd 
Pouſe, ſecundum formam & effectum mdorfamentr prædicti: The 
Plaintiff replies, that he did not pay it the foꝛeſaid 20 of June, 
Ec. and Iſſue thereupon, and verdict found, that he did not pay 
it the foꝛelaid 20 of June, and Judgment thereupon, and Erro? 
koꝛ that caule aſſigned, koꝛ the Iſſue is taken dehors the matter of 
the condition; and lo an til plea, and void Iſſue; Fo? it may be 
true that 15 did not pay it the 20 of June, yet it may be paid upon 
the 25 of June; And although it were ſhewn to be an ill plea, vet 
it ſhall be ayded by the Statute of 32 H. 8. But it was reſolvcd 
that was not apded, fo2 it is meerly void, and no Jfſue being 
found koz the Plaintiff; Foz it map be that the obligation was 
not kozkeited, notwithſtanding this verdict, but the vervdic> had 
been found fo2 the Detendant, that the payment was the zo of 
June, peradventure the verdict had made it good, as inthe Caſe 
betwirt Chamberlain and Nichols, Coke lib. Fo2 payment befoze 
the day is good payment the day, and the Plaintiffhath not cauſe 
of action; But nowpayment at the day befoze the true day in 
the condition is not a non payment at the day; Fo? it may be that 
he paid it upon the 25 dap, althouph it were not paid bekoze: 
Mherekoze the Judgment was reverſed, 


Iohns verſus Wilſon, 


Reſpaſs, Quare clauſum fregit, & ſpinas ſuas ad valentiam 
| ſaccidit ; After verdict,upon Not guilty, and found fo! the 
Plaintiff, it was moved tn arreſt of Judgment, that the Declara- 
tion was not good, becauſe he doth not ſhew the quantity of the 
loads 02 load, (0 it is uncertain, as in the caſe Cok. 5.f0,34.Play- 
ters Caſe. T reſp.quare piſces ſuas cepit;Andof that opinion was the 
Court, but they would adviſe: Afterwards being moved again 
in the end ol the Term, many pꝛeſidents were ſhewn fo? the main⸗ 
tainance thereof; Wheretoze it was adjudged fo? the D laintiff. 


Wykes verſ# Sparrow, Trin. 15. lac, Rot, 7744 


E jeRione fi. me, ot two Cloſ s called higher Culwell and lower 
Gulwell, containing thꝛee acres of Land: After Uerdic , 
upon Not guilty pleaded, and found fo2 the Plaintiff, it was 
moved in arreffvf Judgment, becaule it was not ſhewn what 
every Cloſe contained, oꝛ whether it were arrable, oz what other 
Land; and the wozds, containing three acres of Land, doe not con- 
tain any certainty ; and fo2 that purpole Savils Caſe, Coke 11 
Rep. fol. 55. was vouched: But it was anſwered, that this dif: 
fered from that Cale, koꝛ there is neither quantity noꝛ quality 
of the Land; But here the quality of the Land is mentioned, 
and a Pꝛeſident was ſhewn, Trin. 10 lac. Rot; 1338. 02 1339. 


KKK 2 That 


(3) 


(4) 
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creed, that although the Cloſes contain moꝛe, pet he ſhall re. 
cover the whole Cloſes. But Houghton was ſtrongly againſt it, 
that an Ejectione firmæ lies not of a Cloſe, as it is held in Sa- 1 
vils Caſe; And the containing thꝛee acres of Land do not add a 
any moze certainty thereto, and therefoze it is altogether uncer- 
tain: TUherefoze, 4c. Notwithſtanding bis opinion, it was ad- 
judged fo2 the Plaintift. 


Page verſns Keble, 


(5) Arion fo? theſe woꝛ ds, Thou art perjured, for thou art for- 
ſworn in the Biſhop of Glonceſter his Court: Akter verdid it was 

moved, that an action lap not fo2 theſe wozds, and of that opini⸗ 

on was the Court. And gave rule to2 Judgment accozdingly. 


| 


Stephens verſus Keblethwayt, and others, 
(6) JDEplevin, fo? taking thꝛee Cows apud Blewberry 3 The 
Dekendant cognovit captionem , fo2 that the place where 
is parcel of the Mannoz of Blewberry, being waſt ground, and 
that there were 100 Copyholders there, wha had Common 
in that place; and ſhews a Cuſtome, that they choſe every year 
a Surveyo? of their Fields, who uſed to diſtrain their Cattle 0a- 
mage feſant , And ſhews that he was elected Surveyo! accozding 
to the Cuſtome, æ found the Cows there: Damage feſant; Uu here⸗ 
upon cognovit captionem, and pꝛaped return: And it was there. 
upon demurred, and afterwards adjudged, that this Avowry 
wos not good, Foz although peradventure they had ſuch a Cu⸗ 
ſtome to make Surveyo2s of their Fields, and that they might 
diſtrain Damage feſant, vet, that ought to be in the name of him who 
hath the Freehold, and of ſome Commoner, but not in his own 
right; and ſo ought the Common Pynder : But peradven⸗ 
ture that cannot be any good cauſe of juſtification , but not to 


make avowry to have return, Theretoze it was adjudged accor- 
dingly. | 


Worledge verſ#s Benbury, Trin. 15 Jac, Rot. 


(7) E J-Qione firmæ, of aLeaſ: uf John Woodſon of Lands fn 
—Scuthpetertonys Apon Nat guilty,a ſpecial verdict was found, 
that 
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that it was Copyhold Land parcel of the Manno; of Southpe- 
terton, demiſable fo? thꝛee lives; and that by Cuſtome ok the 
* Wannoz 3the firſt name in the Copy ſhall injoy it onely during 

bis life, Er fac ſucceſſive; And that the L. Arundel of Wardor grant- 
ing it by Copy to Alice Weſted, Robert Weſted,and Iohn Weſted 
her Sons fo? their lives; That Robert made waſte in cutting 
down divers Timber-trees growing upon it, which was pꝛeſented 
by the homage fo2 the Lozd Arundel. who ſeiſed it, and granted it 
by Copy to I. V Vardeſton the Leſſo? fo? his lite; And after licenf: 
ed him to let Tenementum infraſeriptum in quibus, &c. fo? five 
years, i lohn lived ſo long; That he let it to the Plaintiff fo2 thꝛee 
years, who entred, and the Dekendant ouſted him: Et fi per to- 
tam materiam; And it was hereupon moved fo? the Plaintiff, that 
ina{much as it was a good Leaſe made to the J laintiff, and no ti⸗ 
tle at all appears fo2 the Dekendant; But that he entred upon the 
the laintiffs poſſeſſton,and not by the command of any who had 
right, although there were ſome matter betwirt the Plaintiff and 
the firſt Copyholder , pet Judgment ought to be found koz the 
Plaintiff: And of that opinion was all the whole Court. Vid. Co. 
lib. 5. fol. 94. Goodals Caſe: Blit it was then moved, that the Leaſe 
tkound to be made to the P laintiff, was not good; fo2 it mas made 
by the Loꝛds licenſe, whereby he was to make a Leaſe fo? five 


— 


pears, if Iohn VVoodſton lived fo long, and he let it fo? thꝛee 


years without any limitation: Sed non allocatur; Fo? the licenſe 
being to make it fo? five years , the thꝛee years are therein com- 
pꝛiſed: And this being betwirt the Plaintiff and the Lo2d of the 
Manno2,the laid Lo2d ik He will, may queſtion him koz it; but itis 
not matetial tothe Defendant : Allo as it is without limitation 
it is not material; Foz the licence is granted to the Tenant fo? 
life, and this condition is no moꝛe then the Law appoints; And 


the Leaſe without any fuch limitation ſhould determine by the 


death of the Lefſo2, and therefoze not material: But if it had 
been with a limitation, ik 1.S.had lived ſo long, that peradventure 
had been matertal; TUherefoze it was adjudged koz the Plaintiff; 
Put as to matter in Law, nothing was ſpoken thereto, 


Sanders verſus Sandford. 


[Neb upon the Statute 2Ed, 6. fo2 not letting koꝛth Cithes; 
x _FAnd declare, that theÞlaintiff was ſeiſed in Fee ofapoztion 
ok Tithes of Coz and Hay growing upon ſuch a Szange, 


(8) 


whereof the Defendant was occupier : And that the Defendant 


was occupier of fozty Acres of Land ſown with TUheat,Rie and 
Barley, and reaped the Coꝛn and carried it away, without ſef- 
ting kozth of Tithes; And that the Tithes were wozth 40 8. 
and the treble Damages 6 1. Foz which he demands 6 l. Ap⸗ 


on 


n 
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on Nil deber pleaven, it was found fo2 the Plaintiff, and moved 


in arreſt of Judgement, that the declaration was not good; Foꝛ 
he entitles himſelfe to a poꝛtion of Tithes being a lap perſon, 
and he doth not ſhew how; And it being a p2ofit iu another ſoile, 


he ought to make a good title to himſelf; As that it was parcel 


of the poſſeſſions of ſuch an Abbey, oꝛ ſpiritual coꝛpoꝛation, wha 
mightiawfully have them, as 7 Hen, 6, Dyer Sed non al. 
locatur; Fo? this Action is grounded upon the 207m, fo not ſet. 
ting koꝛth of the Tithes; Foz which he demands the penalty of 
the Statute, and the ſeiſin in Fee is but a conveyance z and fo2 
this Action he needs not to make a title; Aud therekoꝛe it is uſual, 
that the Plaintiff bꝛings the Acton as Firmarius vel proprie tarius, 


without chewing any particular title: And it differs from their 


Caſe of Alignment of Tithes; Foz there he ought to make 
good titlt: And in Debt upon a Leale fo; years, there needs not 
any title to be ſhiwn, as 21 H.7. TWiheretoze,4c.DSccondly it wag 
obj: ced,that it is not good, becauſe he doth not ſhcw what was the 
quantity of every grain in ſpecie, as the uſual courſe 18; Foy it 
is here altogcther incertain, and the Court knows not how to 
judge thereupon 2 Sed non allocatur; Foz he ſhews what the 
Tithes were wo2zth , which is the wong fiuppoſed fo2 the carry. 
ing them away, which is ſiiffictent 2 TUherefoze it was adjudged 
fo2 the JPlatntiff, 


Eliz, Gardener verſas Thomas Spurdant, and Frances his wife. 


Ction fo) wo2ds : TAhereas one George Gardiner her hus- 

"A band died by the viſitation of God, x Feb. 13 Jac. That the 
Dekendant Frances laid of the Platntiff, 2 Feb. 13 Jac. Thou haſt 
poy ſoned thy husband, ianuendo the ſaid George Gardiner, and! 
will juſtifie it: And afterwords ſhe ſafd to the J. Monox of the 
Plaintiff, Good wife Gardiner hath poyſoned her husband, and [ 
will juſtifie it, and have told her ſo much to her face. The Defen- 
dant pleaded Not guily, and found fo the Plaintiſt, and moved 
in arreſt of Judgment that the Anion lies not. Firſt, becaule it is 
not laid, that ſhe voluntarily poiſoned him, noꝛ when ſhe poyſoned 
him,no2 that he did ol the poyſoning; And otherwiſe it is not Fe- 
lony: And fo? that purpole was vouched Barhams Caſe, Co. 4. fol. 
20. & ibid. 44 Vaux Cale: Sed non allocatur ; Fo? when it was 
ſhewn that the Plaintiffs husband was lately dead, and the De⸗ 
fendant ſaid the Plaintiff had poyſoned him; It is a great (can- 


dal; ſhe allo chargeth her with poyſoning unto death: Therefore 


it was adjudged fo2 the Plaintiff. 
2 May ho Þer/as Buck hurſt. 


(10) ERror of a Judgement in the Rings Bench, in a dit at Co- 


venant bꝛought againſt him as Alliguee of one Tho. Mayho; 
| F0? 
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Term 21 pears 208, to the Church wardens of St. Saviours in 
Southwark, and to repair the Þouſes and leave them well re- 
patred at the end of the Term: And becauſe the Aſſignee did not 
pay the Rent, not repair the laid Tenements, the Action was 
bought; And Judgment being given upon a Nihil dicet, and en- 
tire Damages found, tt was adjudged koz the Platntiff; And now 


Erroꝛ affigned, becauſe the Aſſignee is not chargeable with this 
Covenant of th 


t of the payment of an annual ſumm, but it is meer col- 
lateral Covenant: Allo it is well afligned, fo2 it is not ſhewn fo2 
what time the ſumm was ar rear; And all the Juſtices and Ba- 
rons held, that this Declaration was not good fo2 both cauſes; 


And therekoze the Damages being entire, the Judgment was re ⸗ 


Euley verſus Sloley, Trin. 12 Jac, Rot, 98 3. 


ER ror of à Judgment in Treſpas, & falſe J mpꝛiſonment in the (11) 


, Rings Bench: The Erroz alligned, becauſe in Treſpaſſe of 
'Sattery and kalle impziſonment, The Dekendant as to the Ba- 
tery pleads Not guilty, and as to the Jmpziſonment juſfifies 2 
Mhereupon it was demurred, and it was adjudged that the plea 
wag ill; Ttherefoze the Plaintiff pꝛaped his Judgment thereup- 
on, and a Nolle profequi was entred foꝛ the reſidue, and he had 
Judgment accozdingly : And becaule as to the Nolle proſequi, 
Judgment was not entred, quod eat fine die, ſu as there was not 
any diſcharge made foz the Defendant, was alledged to be erro⸗ 
neous: But it was held cleerly, that where there be two Defen- 

dants, e the one pleads Not guilty, 2 the other pleads another plea, 
whereupon it is demurred, and Judgment fo? the Plaintiff a- 
gainſt him who demurred; and a Nolle proſequi fo? the other, 
there of neceſſity it ought to be ſine die, otherwiſe it is ill; But 
where it is againſt one, there the Þzeſivents are both wapes: 
(Uherefoze the Judgment was affirmed, 


Wood and his Wife verſus Doctor Suckling. 


Rror of a Judgment in Norwich in an Action of Trover of (12) 


Hoods, againſt the laid Wood and Anne his UUite of the 
Trover of the Feme,nd converſion of the Fee during the Co. 
vertuer: The Defendants pleaded Not guilty,and found againſt 
them fo2 part, and fo2 the other part, it was found koz the De⸗ 
fendant ; And the Judgment was, quod querens 1 his 
Damages found, g that the Defendant Anne ſit in miſericordiaz 
And that the Platntiff per falſo clamore quoad reſiduum unde de- 
tendentes acquietati exiſtunt, ſit in miſericordia : The Erto2 al. 
figued : Firft,becauſe the Judgment ts, that the Fee fat in cif 
a cor dla, 
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cordia, whereas it ought to be, that the Beron and Feme (int. 
in miſericordia , f02 ſhe cannot pay it without her Pusband: al⸗ 

ſo becauſe the Baron pleads with the Fexze, and doth not confeſs 
the Action, - fo2 that is the cauſe of the miſe ricordia; Alſa the uſu. 
al courſe is in Actions againſt Baroz and Fee, [02 Treſpaſg 
done by the Fee Turing the Coverture, if they be thereof con. 
v'cted to have the Judgment, 1deo Capiantur, agatuſt both, yet 
there is no offence by the garen himlel: And all the Clerks ak. 
firmed, that ſg was their courle., Another Erroz was Vaud 25 
becauſe the Judgment is not quod defendens eat fine die. Aud 
loꝛ both taufeg it was held to be erroneous,but pꝛincipalſꝑ ſoꝛ the, 


* 0 


firſt; Tüherekoze Judgment was reverſed. 119 e 


4 


Bedo verſus Sanderſon. 


(13) Em; in the Exche quer; Foꝛ that the Dekendant per viam 


corruptæ bargan. & chevianſte fact. betwirt the Dele 1dant and 
one Edward Hayns reteibed of one John Hayns Adminiſtratoz ot 
the laid Edw. Hayns betwirt the 23 June 14 he. 65 l. (viz.) toꝛ the 
uſe and Occupation of an Houſe in Clerkenwel in the County of. 
Midd. from Midſummer 14 Jac, unto Mich, 14 Jac. 15 J. Et pro 
abſentione & detentione ſolutionis 1000 l. fromthe 16 April 1614 
fo) ſix months then kollowing 5c 1.V bi revera prædict. meſſuagium 
adtunc valebat dimittendo per annum 20l. & non ultra;and there⸗ 
koze he demanded thzee thouſand pound, being the treble of the 
value of the 1000 J. ſo fozbozn, After Gerdi fo2 the Plaintiff, 
u on Not guilty pleaded, it was moved in arreſt of Judgment, 
that this Inkozmation was not good. Firſt , becauſe he doth 
not ſhew the certainty what the bargain was, but generally, 
per viam corruptz,&c,$cd non allocatur; Foꝛ it was laid, that ſo 
was the uſual courſe in the Exchequer, being grounded upon 
the receipt; And that is to be pꝛoved in cvidence + But it was a⸗ 
greed , that in pleading to avoid a Bond oz an aſſurance, it 
ought to be particularly pleaded and chewn, Foz the party is 
pꝛivy to the manner of his Contract, but the Inkozmer ts not 
pꝛiby thereto, and therekoze it ſufficeth him to ſhewethe particu⸗ 
lars upon the Evidence, Secondly, becaule it is not ſhewn , 
that the Woule was not wozth above 20 J. per annum at the 
time of the bargain; Foz peradventure by Fire oz Tempeſt if 
may fall, in toto, vel in parte, ſo as at the time of the receipt it 
was wozth but 201. And here adtunc valebat cannot be refer- 
red to the time of the bargain; Fo2 there is no time laped there- 
of;but there be thꝛee times alledged, (viz.)betwixt the 23 June 14 
Jac. Secondly, the occupation of the Hovſe from Midſummer 
to Mic, Thirdly, the fozbearance'of the monp from 16 April. 
14 Jac, fo? ſix months following; and then it is ſald, ubi revera 
m ſluagium prædictum adtunc valcbar,&c, So it ts uncertain to 
which of thoſe times adtunc rekers; and ik it ſhould reker to the 
laſt 


— 
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And pꝛeſidents were ſhewn, that in ſuch Caſes the uſual courſe oy 
to ailevge it to be of luch a value and no moze,at the time of the 
bargati, when the want of the value of the Houſe is the ſole of: 
kence and Cheviſarce which is pretended; And fo? that purpoſe 
were cited Pꝛeſidents in the Exchequer , Trin. 43 Eliz. rot. 102. 
betwirt Harriſon and Bagſhaw;and Mich. 43 Eliz. betwixt F arnaby 
and Beth;and Trin. 3 Jae. rot. 132, and Lovedayes Caſe in the new 
Bock of Entries; (Uherefoze it was pꝛaped that the Defendant 
might be diſcharged :- And after Argument at the Bar by the At⸗ 
tozny General, and Ser jeant Chiburn;in maintainance of the In⸗ 
foꝛzmation, and by Thomas Crew .& Damport, and George Croke 

forthe maintatnance of the Exceptions,Jit was adjudged fo? the 
Plaintiff, Vid.4 & 5. Ph. & M. Dy. 16. Fox Caſe,Ployd.Comment: 
202, Stradlings Cale, & ibid. 193, 3 Ed. 4. 21, 


Cotton verſas Weſteot, Cujus principium ant. fo. 


F his Caſe was now argued at the Bar, that it was not Er: 
I ro2; Fo? although an Jufant may not appear by Attozney, 
being Dekendant oꝛ Plaintiff, in Actions bꝛought in his pꝛo⸗ 
per right, and it he appear by Attozney it is Erroꝛ, and map be 
aſſigned fo2 Erroz, although he were of full age at the time 
of the TUrit of Erro2 bzought, pet againſt an Infant Executoz, 
who repzelents the perſon of his Teſtatoz, who was of full 
age, and map pay Debts and Legacies , and receive them, and 
make acquittances, and be out-lawed in his perſon, there is no 
diſability, but that he may well appear by Attozney ; And Preſt- 
dents were ſhewn in Court, viz, Trio. 38 Eliz. rot. 144. betwirt 
Bear and Starkey, where an Inkant ſued by Atto2ney , upon a 
Debt as Executoz, and Erroz aſſigned fo2 this cauſe, and ru⸗ 
led tobe no Erro: But the Judgment was affirmed. Note, 
ce it was alſo ſo adjudged, Paſch. 37 Elix. rot. 25 f. betwixt Bartho- 
c ſomem and Dighton ; But it was thereto. anſwered, and ſo reſolved 
ce by the Court; That an Infant being ſued, and pleading by Attor- 
ce ney, although he be Executor, yet it is erroneous, for being ſu'd, he 
« may by a falſe plea be charged de bonis propriis. And although 


cc he pleads truly, he ſhall be charged in Damages de bonis proprizs; 
© an 


% Guardian is alwaies made, that he ſhould anſwer the Infant if 
©he plead ill, wherefore law & reaſon require, that although he be 
© an executor, yet he ought to appear by guardian; & therefore dit- 
& ference was taken, where an Infant executor is Plaintiff, & where 

5 EI he 


by intendment he cannot inſtruct his Attorney to plead; And 


(14) 
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(15) 


(16) 


(17) 


he is Deſendant, and being Plaintiff where he recoversz for if Judg. 
ment be given againſt him where he is Plaintiff, it ſeemeth all one 
with this caſe; And fo was the opinion of the Juſtices, and for that 
reaſon it was reverſed; and it was ſaid, that an Attorney may plead 
non ſum informatus;but a Guardian cannot. Vid. Co. &. 58. Beechers 
Caſe. 

2 Harriſon verſas Metcalf, 


Eplevin 2 The Dokendant avows fo2 Rent of 20 l. ſuppoſing 

that Majoꝛ Vavaſor was ſeiſed in Fee of the place where; and 
in 28 Eliz, granted a Rent of 20 l. per annum; And fo? the Rent 
arrear Anno 12 Jac. he avows,tc. And upon Iſſue Non conceſſit, 
the Jury found a ſpecial verdict, That Will. Vavaſor was ſetled in 
Fee, and let that Land, anno 23 Eliz. to Majo; Vavaſor fo 21 
years, and he ſo poſſeſſed granted that Rent Et ſi, &c. And upon 
this verdict, although the Jſſue be found quod conceſſit, and ſo it 
is fo2 the avowant, pet becauſe it appears that the Eſtate out of 
which the Rent is granted, was determined long time bekoze the 
diſtreſs taken, ſo that he had not any title to avow, It was held 
that Judgment ſhould be fo2 the Plaintiſt, although the Iſſue was 
found againſt him. Secondly, it was moved in arreſt of Judg- 
ment, that the Ven. fac. bare Teſte 26 Jul. which was the laſt day 
of Trin. Term, and ſo the return is befoze the Teſte, and the Di- 
ſtringas ill awarded : But it was reſolved, that tnalmuch as it is 
but a default in the judicial pꝛoceſs, it ſhould be amended: 
TUherekoze it was appointed to be amended, and Judgment was 
given fo2 the Plaintitl. 


Turner verſus Champion. 


C tion fo? theſe woꝛds; Thou haſt ſtoln my Corn, and carried 
Fit to Market: It was moved tn arreſt of Judgment, that the 
Action lay not; Fo2 it might be Cozn growing, and then it is no 
Felony ; And woꝛds ſhall be taken in mitiori ſenſu : Sed non allo- 
catur; fo2 it ſhall be intended accoꝛding to the common ſenſe, 
Cozn in the Barn, not in ſheaves, whereof a quantity cannot be 
taken, and carried to market: Wherefoze it was adjudged fo? 
the Plaintiff, 


Wiſe verſus Bellent. 


Eplevin: The Defendant avows, becauſe that his Ancefto2 
was ſeiſed in Fee, and let the Land in qu, 8c. fo peurs, ren⸗ 


dzing Rent, and fo; Rent due to him and his Fee , in right of 
his Feme, he avows the taking: After ver dia fo2 the avowant , 
upon a collateral iſſue, exception was taken in arreſt of Judge⸗ 
met, Becauſe the Baron ſole avows , and he doth not joyn 
his Feme with him; TUhereas it appears, that the Bent is _ 
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to him and his Feme, ſo he ought not to avow in his owu name ; 


onely; Butbecauſe he ſhewed the truth of the matter as it is, and 
did averr the life of the Fezec, & ſo the diſtreſs well taken by him; 


and the Rent due unto him. Jt was n that 1 ne 
was good rag Ft, 


Churcher verſus VVright 


: Sung & > After verdict to the Plaintiff it was moved in ar⸗ 
reft 5 Judgment, that the Diſtringas was blank, and no re. 
ven thereupon, no2 name ok the Sheriff added oz put thereto t 
But becauſe the Ven. fac. was well returned, with the name of 
the Sheriff added thereto; and this Diſtringas is of the ſame Ju⸗ 
roꝛs, who were well returned befoze; The Court held, that it 
was amendable, and koz that cauſe it differed from Rowiends 
Cale, Co. 5. 41. F02 there the Sheriffs name was wanting upon 
the Ven. fac. which guides the reſidue of the Pꝛoces: WWherefoze 


t was oꝛdered that it ſhould be nnn. And nn was 
PR fo2 the Plaintiff, | 


Taylor verſus Welſted, Hill, 13 lac. Rot: 1238. 


Rror in the Exchequer Chamber, of a Judgment in Treſpaſs 
in the Kings Bench; The Erro? affigned was, that the 


Declaration was not good, becaule in Treſpas, the Plaintiff ſup- 


poleth that the Defendant 31 Maii 13 Iac. at London in ſuch a 
Pariſh aſſaulted him, Et adtunc & ibid. beat and wounded him, 
and a bag of the value of 12 d. from the Plaintiff with 100 l. in 
monp therein, took and carried away, Et alia enormia, 8c. And 
he doth not ſay adtune & ibid. and ſo no time noꝛ place mention- 
ed of the taking and carrying away of this Bag; And there- 
foze although it be after verdid, yet it is not aided, &. But the 
Court held that it was well enough : Foz (Et) accouples it 

with the time and place of Battery: It was then moved, that 
there wanted in the Declaration vi & armis, which being in Treſ- 
paſs ought to be of neceſſity, and it is not matter of fozm but 
ſubſtance, and not aided by any of the Statutes ; And of that 


opinion was the whole Court "Whereox * "__ cauſe it was 
reverſed. 


Nicholas Brown werſ#s Nicholas Low, Trin. 13 ac. rot. 73 t 


A tion fo2 wozds 3 Foz that he ſpake of the afozeſaty Nicholas 
Brown theſe woꝛds: Thy Maſter Brown hath robbed me of 

all my goods. After verdict fo2 the Plaintiff,and damages found 
to 5 l. it was moved in arreſt of Judgment, that theſe woꝛds were 
not actionable; Foz he doth not chew that there was any com⸗ 
munication of the Plaintiff 5 1 7 that he was his Maſter of 


whom 
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(21) 


(22) 


whom the wozds were ſpoken, no that he ſerved the Plafntiff; 
So non conftat de perſona : Sed non allocatur; Foz when it is al. 
ledged, that he ſpake it ofthe Plaintiff, that is a ſufficient cer. 
tainty : There is allo a ſufficient demonſtration of the perſon , 
when he names him, his Maſter ; Fo2 it ſhall not be intended, that 
he had moze Paſters of that name, as it was objeced at the Bar, 
that he might have:TUherefoze it was adjudged fo? the JIlaintiF, 
But it was agreed by the Court, ik one ſaith to IS. Thy Son hath 
robbed me; and his Son bzing an Action, he cannot without a- 
verring that he had no moꝛe Sons, maintain it: But if one ſaith 
to a Son, thy Father, oz to a Wife, thy Husband hath robbed me, 
the Aa ion lies fo? the Father and Pusband, without any ſuch a. 
berrment; Foz there cannot be moze Fathers oz Þusbands. 


Leigh verſus Gotyer, 


cSſumpſit: Whereas upon the 24 June 12 Jac. at D. The De- 

fendant demiſed to the Plaintiff a cloſe called the Leer, fo2 
two years ; in conſideration whereof the Plaintiff adtunc & ibid. 
aſſumed to pap fo2 that Leaſe 26 l. And that the Dekendant ad- 
tunc & ibid.thereupon pꝛomiſed to diſcharge and ſave him harm⸗ 


lels, krom all charges troubles and incumbzances: And allepges 


in facto, thut he had not diſcharged him of ail charges and incum⸗ 
bꝛzaͤnces: Foz one Mary Everard, 7 Auguſt, 12 Jac. diſtrained in the 
ſaid cloſe, four of his Kine, fo; a ſumm ok mony, koꝛ which the 
faid cloſe at the time of the diſtreſs was lawfully charged and lt- 
able thereto, and the (aid Kine impounded and detained until he 
was inforced to pay the ald mony ; after verdia fo2 the Plain- 
ti, upon non Aſſumpſit pleaded, it was moved in arreſt of Judg- 
ment, that the Declaration was not good ; Becauſe he doth not 
ſhew, that there was any charge befoze due,no2 by whom granted: 
And it might be charged by the Plaintiff himſelf after the ſald 
Leaſe made, and therefoze it is no erpzeſs charge upon this pꝛo- 
mile; And fo2 this cauſe it was held to be ill by all the Court: 
TUherefoze it was adjudged koz the Defendant. 


Thomas Leeſer verſus Samuel Weſt, Hill. r 3. Jac. rot. 629. 


Rror of a Judgment in an Ejectione firmz; After the Re- 
coꝛd removed, and the Erroz aſſigned, it was moved, that 

the Recozd might be amended; Foz the Entry after the impar⸗ 
lance, Ad quem diem venerunt tam prædictus Thowas. quam præ- 
dict. Samuel per Attornat. ſuos &c. Et prædict. Thomas defendit 
vim, &c. & dicit non eſt inde culpabilis, &c. and ſo Thomas 1s 
miſtaken fo2 Samuel, which was alledged to be but the befault 
of the Clerk; And although the Becozd was removei * the 
tro: 
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E rroz aſligned, vet it was oꝛdered to be amended: And pꝛeſidents 
che wn fo2 amendment in like Caſes,the one Trin. 12 lac. rot. 1466. 
bet wixt Oliver Spray and George Parſons, where the Entry was, 
Et prædictus Olivarust defendit vim, &c. where it ſhould be prædict. 
Georgius: And after the Crro2s afligned, it was o2d2ed to be a- 
mended; So betwirt Moyle and Ewer: After the Recozd remo « 
ved, and the Erroz aſſigned, the Bill upon the File was amended; 


| Anonymus. 

Latitat was ſued againſt 1.5. and A. S. Baron and Fewe, by (23) 
T. D. The Feme was arreſted, but the Baron could not be 
taken ; the Sheriff returned Cepi corpus fo2 the Fee, but Non 
eſt inventus fo the the Baron; The Feme her (elf did not appear 
foz the Zaron: The queſtion was, what ſhould be done in this cale : 
And it was held by the Court, that nothing could be done, unleſs 
there were Bail put in by the Baron: Fog the Feme without the 
Baron Cannot be ſued, noꝛ can put in bail, and againſt the Baron; 
anle(s he be firſt taken and put in bail, there cannot be any Decla⸗ 
ration; and therefoze in this Cale, in regard the Plaintiff cannot 
declare, the Fewe was diſmiſled ; And it was laid, that he ought 
to ſue them by pꝛoceſs of otitlawy,and by that means he might 
have remedy; Fo! it were a great miſchief, that a Fee covert 
ſhould intermeddle and rijetchandiſe,and pzocure goods into her 
hands, and the Baron abſenting himſelk, oz keeping in his houſe, 
there ſhquid be no remedy againſt them; and although it was al- 
ledged, that the courſe hath been in an infozmation ol Recuſancy 
againſt Baron and Feme, that the Baron appearing, hath been com⸗ 
pelled to find bail foz himſelk and his Fee: It was anſwered, 
that it was at the diſcretion of the Court; and the reaſon thereof 
map be alſo, becauſe the varon is to put in bail when ſhe appears; 
& the the loſſe lieth only upon him: But this reaſon will not ferve 
where the Feme only is arreſted, 


Anonymus... . Mich, 10 Jac. Rot, 251. 


Rror in Debt upon an Obligation of eco Batks ; The A- (24) 

tion being bzought in Mich, 3 lac, and continued by impar⸗ 
lance until Mic. 10 Jac. and then Judgment given by nihil dieit; 
And the Erroz aſſigned, beaule the continuance was ab octab. 
Mic. 7 Jac; uſque octab. Hill. 7 Jac. Whereas Octab. Mic. 7 lac, 
was adjourned uſque menſem Mic. y Iac. The Ocfendant pleaded 
In nullo eft erratum;Afterward a Cirit of Certiorari was pꝛayed 
to certifte the TUrit of Adjournment 3 and it was much doubted 
whether it ſhould be awarded after In nullo eſt erratum be plea- 
ded, becauſe it extends to reverſe a Judgment and not in affir- 
mance thereok, in which Calcs only it hath been tiſuatiy ge 7 
lit 
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But it was reſolved, that it ſhould be awarded to inkozme the 
truth, as well koz the reverſal as in affirmance of a Judgment; 
and it was awarded acco2dingly : And now this Term the que. 
ſtion was, Whether a Continuance may be entred upon O&ab, 
Mich. uſque Octab. Bill, 7 Jac. And it was moved that it might 
not; Foz by the TUrit of Adjournment nothing can be done at 
that day, but to adjourn the Term to the day appointed; And na 
appearance can be made noꝛ any thing done, but to read theCrit 
of Adjournment only, and to adjourn all appearances, and all 
matters and pꝛoceedings and Jurors unto the day appointed by 
the TUrit of Adjournment, Vid. 4 Ed. 4. 20, & 4. 21 Ed, 4; 
37. Mich. 7 Iac. Sir Nicholas Points Caſe. © nw, 


Fowler verſ#s Sanders, Trin. 15 Iac. Rot. 426. 


A Ction upon the Caſe ; Fo? laying in the high way in Coggeſ⸗ 

hall, leading from Coggeſhall to Brayntree divers loads of 
Logs, whereby they much ſtraitned the Þighway ; So as the 
Plaintiff upon the Evening of ſuch a day, riding on the ſaid way, 
his Hoꝛſe ſtumbled upon thoſe blocks. c much hurt him; Foꝛ which 
ec. The Defendant conkeſſes it to be an highway, but he ſaith, 
that the town of Coggefhal is an antient Uill,wheretn all the In. 
habitants there, having antient houſes, uſed time whereof, ec. to 
lay logs in waſt places of the ſaid way befo2e their doo2s fo? their 
fuel, leaving ſuffictent paſſage fo2 charists. hoꝛſmen, and footmen; 
And that he was ſeiled in Fee of an ancient houſe, and laid logs 
fo2 his fuel in the waſt places of the highway, leaving (uffictent 
fo2 paſſage of chariots, hoꝛſmen, and kootmen, cc And the Plain⸗ 
tiff riding by the highway improvidè turned his Voꝛſe upon the 
blocks, and fell, ec. Whereupon the Plaintick demurred, and 
without much Argument, it was ad judged; Firſt that the Action 
well lay koꝛ the Plaintiſt, becaule he having ſpecial Damage had 
cauſe to bzing that Acton, although the nulance be a publique 
nulance, 27 H. 8.27. Co. 5. 73. V Villiams Caſe. Secondlp, C hat the 
pꝛeſcription to make a nuſance is not good; Foz it is againſt Law 
to pꝛeſcribe in ſuch manner. T hirdly, this pꝛeſtription koꝛ the In⸗ 
babitants is not good: Therefoze it was adjudged accoꝛdingly. 


Sheirs verſus Henry Bretton. 


Ovenant bzought in London, ſuppoſing the place of the de- 

mile apud paroch. Santz Marie de Bow in London of a Mel⸗ 
ſuage in D. in the County of Surrey, and therein a Covenant to 
repair the houſes;And alledgeth, that apud Lond, in parochia, &c. 
he permitted the houſes to decay: and upon demurrerzupon a vi⸗ 
ctous bar pleaded, it was ſhewed koz exception to the Count, that 
this bꝛeach is of a matter local, and not tranſitozp, æ is not in this 
caſe well aſſignedz and of that opinſon was the Court: whereupon 
the Plaintiff dilcontinued his ſult, æ began de novo. Lum⸗ 
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Lumley verſus Hutton, Trin. 15 Jac.rot. 


Ebt upon an Obligation of 400 l. 4 May 9 Iac. tonditioned 


fo2 the perfozmance of the award or two Arbitratoꝛs to be 
made bekoze the 20 of May following; ot all ſuits, controverſies, 
and demands betwirt them; And tt they ſhould not make an 
award: Then to perkozm the umpirage of Randolph Woolley 
&c. to be made befoze the firſt of lune following. The Defendant 
pleaded, Quod nullum fecerunt arbitrium ; The Plaintiff ſhews; 
That one Wincent Busfield was indebted unto him by Bill in 
2761, and died, and made Eliz. his UUife his Executrir,and left 
unto her ſets, cc. who took ta Þugband the Defendant ; And 
that there being a controverſie betwixt them fo2 this Debt and 
other matters, they ſubmitted themſelves prout the condition, æc. 
And that the umpier within the time pꝛelired made an award , 
That the Oefendant ſhould pay 240 l. ta the Platntiff, in ſatil⸗ 
kaction of that Debt at four ſeveral payments, within two years; 
And expꝛels the ſeveral days and places ko payment, and that 
upon the laſt payment, the Plaintiff ſhould make a: general re⸗ 
leaſe of all Actions and demands bofoze the date ok the releaſe; 
And aſſigns the bꝛeach of non⸗payment of one of the laid four 
ſummes: The Defendant takes Jſlue,that he made not any ſuch 
award; which being found koz the Plaintiff, Jt was now mo- 
ved in arreſt of Judgment, that this Arbitrement was void: 
Firſt, becauſe this duty ig not due by the Baron himſelf , but in 
right of his CUlife as Executrir; And there is nothing in this 
ſubmiſſion, but that it is due from him in his own right: Sed non 
allocatur; Fo the Arbitratozs have power as well to make an 
award fo? that which is due in his own right, as of that which is 
due by him in right of his Fewe as Executrix, which is in ano- 


thers right: And lo it was avjudged here befoze in Vanlore and | 


Dribblets Caſe 12 Jac. Vid. 21H. 6. 19. Secondly, it was (aid, 
that this Arbitrement to pay 240 l. in ſatisfaction of a Bill of 
276 L tunnot be any ſatisfaction ; Foz a ſingle Bill cannot be 
diſcharged by a nude payment; and it is not awarded, that he 
ſhall accept it in ſatisfaction t Sed non allocatur; Fo2 being a- 
warded that he ſhall pay it in ſatisfaction, it is therein implyed z 
that the Plaintiff ſhall accept it in ſatisfaction; And ik he do 
not accept thereof, and ſues the Bill, he kozkeits his Bond; Foz 
he doth not ſtand to the ſubmiſſion , which is a ſufficient tie 
unto him, that he ſhall accept thereof ; And being accepted, the 
arbitrement is a good Bar. Thirdlp, it was objeced, that the 
arbitrement is void, Foz the award to make a releaſe two years 
After, of all matters bekoze, is void, and then nothing effectual 
is awarded to be done on the Plaintiffs part; and then nothing 
being awarded on the one part, it is void, as it is held in 
7 H. 6, 40. Sed non allecatur; Fo} although this award is 
vaty 
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void foz the making of this releaſe, as it was agreed by all the 
Court; (Foz they awarded to make areleaſe of matterg-after 
the ſubmiſſion ; yet the award being good in point of payment gf 
the money in ſatisfaction of the Debt, (which is well awarded foz 
both parties therein) and the bzeach being aſſigned in that Point, 
it was held to be a (ufficteit Arbitrement, and a ſuffictent beach 
aſſigned ; Foz which cauſe it was adjudged foz the Plaintiff, Vid, 
Co. B. Rep, fol. 97. Baſpools Caſe; Butthe ſame Term another 
Caſe was adjudged betwirt Maw and Samuel, where the arbitre. 
ment was, that the one ſhould pay 408. and the other ſhould make 
a releaſe at ſuch a day after, of all Antons and demands until 
the date of the releaſe ; It was adjudged to be a vold Arbitre. 
ment; koz it is not awarded that it ſhould be in fatisfacion oz dif 
charge of any Debt due, oꝛ Trelpals done befoze the ſubmiſſion; 
So it doth not appear fo2 what cauſe it was awarded, no? that 
the Defenvant ſhould have any benefit by the papment thereof. 


King verſus Rumball. 


1 8. ſeiſed in Fee of Sotage Land, deviſeth it by theſe wozds, 
| Item I give to my Wife Joan all my Houſes and Free-Lands 
for her life, and after her death to my three Daughters equally to 
be divided, (viz.) to Joan, Avice, and Alice; And if any of them 
die before the other, then the others to be her heirs equally to be 
divided; And if they all die without Iſſue, then to three others 
named in the Will, &c The lole quefffon was, That Eſtate the 
Daughters chould Have ; And adjudged by the whole Court to be 
an Eſtate Tail. 37 AM. Pl. 15. 15 Aſſ. Pl. 14. 15H.5. fol.6. Co. 
7. fol. 47. Berisfords Caſe. Co, 6.16, and Webb and Herrings Caſe, 
Hill.14 Jac, A man devileth to his Son after the death of his wife; 
And if his Daughters out-live the Mother and the Brother, and 
his heirs, that then they ſhould have it; Jt was reſolved ta be an 
Eſtate Tail inthe Son, koꝛ it is impoſſible that the Son ſhould 
die without Heirs , as long as his Siſters are alive; And there⸗ 
fore the intent of the Deviſoz ſhall be conſtrued to extend to the 
Heirs of his Body, and ſo to be an Eſtate Tail. And Hough: 
ton put this Caſe; A man ſeiſed of three Peſſuages, hath flue 
thzee Daughters, and he deviſeth one Poule to one, another to 
the ſecond, and the third to the third Daughter; And if his 
Daughters die without Jſſue , then to remain to a Stranger: 
The one dies without Jſſue ; Quere TUhether the Stranger 
on take it preſently , oz (hall expect untill ail be dead without 
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Baskervile werſ#s Brocket, 


Jecti. firm. One ſeiled of Lands in Fee ſimple becomes Ball in 
the Kings Bench in an action of Debt; and after Illue joyned, 
lets his Lands to Baskervile the Plaintiff; Judgment is after- 
wards given againft the pzincipal, and an extent taken upon the 
ſaid Leaſes Lands; Baskervile being thereupon outed bzings this 
Action; And whether this Land be liable to the reconuſance, and 
fo extendable during the Term, was the queſtion. Bridgeman 
aud Harris fo} the Defendant argued ; That the Land is charge- 
able, and that this execution is local, and that the Bail is in na- 
ture of a reconuſance; And ſo, as a Judgment which ſail bind the 
Lands, in whoſoevers hands they afterward ſhall come: And al- 
though at the time of the Bail it was uncertain whether the 
Plaintiff ſhould obtain Judgment, yet when the Judgment is giv- 
en, it ſhall relate to make it certain krom the begining: Foz when 
two times are requiſite to the perteation of an ad, it ſhall be 
laid, upon their conſummation, to receive its perfention from the 
firſt; as Dy. 246. of a Fine levied by a Feme ſole; And in War- 
rantia Chartz a man ſhall recover pro leo & tempore, & c. Aud 
8 Ed. 4. 5. Jf Bail oz mainpzile be acknowledged, although 
it be not entred of Reco2d , pet is ſufficient, and map be entred in 
another Term; And the wozds of the Statute of Weſt, 2 
cap, 18; That no Elegit (hall iſſue; But when Debitum recupe- 
ratum fuerit were ſtrongly urged by them; Foz they be not only 
quando debitum fuerit recuperatum, but cum debitum fuerit recu- 


peratum , vel in curia Regis recognit. And in this Caſe although . 


there be not debitum recuperatum , yet there is debitum tecognir. 
in curia Regis; and ſo within the expzefs pꝛoviſion, that an Elegit 
ſhalt iſſue out of the Lands which he had cum debitum fuerit re- 
cognitum, And whereas it map be objecked, that the Principal 
might alien his Lands bona fide, befoze Judgment; and if the 
Bail might not do lo, he ſhould be in u wo2ler condition t {Jt was 
thereto anſwered , That it ſhall be accounted his own folly ; And 
every Bail, although he be Bail but in one Acton, yet ſtands 
Bail ko; all Actions bꝛought by the lame Piaintiff againſt the 
ſame Dekendant in that Term: And they (ald, that ika Tomiſce 
releaſe to the Conuſo! all demands and rights in the Land be⸗ 
fore the Execution the releaſe is not good; Yet it was adjudged, 
Mich. 26. & 27, Eliz. rot.1705, That it a Conufoz make a Fe- 
offment, and befoze Erecution the Conuſee releaſe; It is good 
becauſe he hath not any means to have Execution againſt the 
Feoffee but by way of Extent; whereas in the hands of the 
Conuloz the Land was not Debtoz: Aud the new booke of 
Entries fol. 224, mas by them vouchen fo2 pꝛook ok the p2inctp if 
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Caſe. But George Croke, and Coventry Solicito? General ar: 
gued fo? the Plaintiff , That the Lands ſhould not be charged 
Fo? it is clear, That the Common Law voth not allow execy. 
tion of Land foz a Perſonall duty, unleſs in two Caſeg; 
The one ofthe King by his Pzerogative ; The other of the heir, 
where otherwiſe the Debt would be loſt: As Davie and Peapes 
Caſe in Plowd, & Co. 3. Rep. Sir Will. Herberts Caſe. Foz this 
Execution is grounded upon the Statute of Weſtminſt. 2 cap.i8. 
The woꝛds whereok are, cum debitum fuerit recuperatum, vel 
in curia Regis recognitum, vel damna judicata ſint de cætero in 
Executione,&c, The queſtion therefoze depends upon the true 
Expoſition ok the ſaid Statute, wherein it was agreed, that this 
Bail to ſome intent was a reconuſance in ſome manner, but not 
ſuch as this Statute requires and generally to be taken; There 
being a diverſity between an abſolute reconulauce, and a reconu- 
ſance conditional; An abſolute reconuſance is of a ſumme cer; 
tain, at the time of the reconuſances entring, as in Maimpziſe; 
whereby it becomes a Judgement, and the party thereby en- 
larged: But it is not ſo in Caſe of Bail, untill all the condi- 
tions thereof be perfozmed; which conſiſts of five parts, (x) 
Si judicium redditum fit : (2) Si judicium redditum ſit, and the 
Dekendant doth not pay the condemnation ; (3) Or render his 
body to priſon: (4) Tune vult & concedit, (5) Quod debi: 
tum prædictum fit recuperatum, & c. Currat ſuper me, & terras 
meas, &. ſo as the Bail doth not make any conuſance , except 
all the firſt parts thereof be perkozmed: Fo2 Tunc concedit (and 
not bekoꝛe) quod ſit recuperatum; Soas until Judgement giv- 
en there is not any conulance; Foz extunc defignes the time 
from whence it ſhall begin as a Outy 2 Alſo, although the party 
be bailed, vet in Judgement of Law, he ſhall be laid to be alwaies 
in Cuſtodia Mareſchalli. Vid. 31 H. 6. 10. 32 Hf. 6, 40. 21 
H. 7. 33. But it is not ſo in the Common Bench Foz the 
party there is not in the cuſtody of the Warden of the Fleet, 
4c Secondly, Jt this Bail ſhould be a reconuſance ng 
Capias would lie, as it was reſolved 32 Eliz. Paſtons Caſe and 
Mich. 11 Jac, Cliffords Caſe , and 14 Eliz. 306. Putenhams 
Cale; Foz the Statute of Execution is onely de tertis & 
catallis debitoris , &c, And not of the body.; And it is ſo ex⸗ 
pꝛeſſed in the teno2 of the reconuſance, That it is to be 
levied de bonis, catallis, terris & tenementis, &c. Then 
when by the rule of the Common Law, the Bail was 
charged in the ſame degree as the p2incipal ; And when 
the Statute of 15 Ed. 3. gave the Capias againſt the pzin- 
cipal, the body of the Bail shall alſo be chargen by the 
Equity of that Statute , ſo as it cannot be ſaid ta bea 
reconulance: But in the Common Bench, becauſe there 
is a reconulance in a ſumme certain, when the Bait is 
entred the Execution is alwates Elegic , oꝛ Flier facias, and 
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not a Capias ad ſatisfaciendum. Thirdly, the Statute — 


gives an Elegit in Caſe of Debt, Cum debitum ſit recogni. 
tum; but of Damages, Cum damna ſint adjudicata; And 
therekoze it cannot be any reconulance when a man becomes 
Bail in an Action of Covenant, ec.” Betcaulſe there ia not any 
duty , but all is to be recovered in Damages. Fourthly , the 
Entry of the Bail is in placito prædicto oniy, vet by that En- 
try he is lub ject to all Actions in the ſame Term againſt the ſame 
party, which would be a great inconvenience to the Sub jeg; 
And therekoze ought only to be chargeable from the time of the 
Judgement as the pzincipal himſelffhall be, and not from the 
time of the reconuſance 3 Foz then he ſhould be in wozſe condi⸗ 
tion then the pꝛincipal, which is inconvenient, and ag ainſt rea- 
ſon, The books in expoſition of this Statute ſay, That it 
binds as tothe Inheritance from the time of the Judgement, 
and koꝛ Chattels from the time of the execution awarded, 42 
Ed. z. 11. 42 Aſſ. pl. 17. 2 H. 4. 14. And whereas: it was 
laid, That when Judgement is given, It ſhall then relate to 
the taking ok the reconuſance: Jt was thereto anſwered; That 
where two Ceremonies are neceſſary fo2 the perfection of a thing 
it is not there ot any validity, untili the laſt be effected; And that 
ftthall not relate, cc. Foꝛ then it would be to the pzejudice of 
a third perſon: And in pꝛook thereof the laſt Caſe put in Butler 
and Bakers Co. 3. fol. 35. was cited; And whereas it was al- 
ſo ſaid, That when Bail is entred in a Term, it chall relate as 
to bind from the day of the Term: Jt was thereto anſwered, 
That it ſhall not bind the perſon, but from the time of the co- 
nulance, as Co. 4. 71. Hinds Caſs: Although one may not 
have an expꝛeſs averment againſt a Recozd, pet when the time 
is material, he may aver in what time ot the Term a Fine ig 
levied 2 And to that Objection, That although it be not debi- 
tum recuperatum, pet it is debitum recognitum; It was thereto 
anſwered, It cannot be ſaid to be debitum recognitum befoze it 
be cognitum 3 And here it is not aup debitum cognitum untill 
the time of the Judgement; And it is not any duty oz demand 
befoze, Vid, Cok. 5. 70. Hoes Cale, 25 Aſſ. pl. 7, 25 Ed, 3. 
Execution 130. And whereas it was ſaid, That ik the Land in 
this Caſe ſhould not be chargeable, the Bail might alien bis 
land betwirt the time of the reconuſance entred and the Judge- 
ment, and ſo defraud the Execution: Jt was thereto anſwered 
That fraud (all not be pꝛeſumed, unleſs it be averred, and 
then ik tt be by fraud , notwithſtanding the alienation, the Land 
ſhall remain chargeable , as Co. 10. 56. Chancelloꝛ of Oxfords 
Caſe; and Co. 8. 171. Fleetwoods Caſe , And if the Law 
ſhould not be ſo, then a Bail might depend 20 years, and be im- 
poſſible to be diſcobered, and no purchaſer be in any certainty 
of his Lands; And how far purchaſers are favoured in Law, 
Vid, Co. 8. 96. Dy. 363. Laſtly, they ſaid, that there be not 
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any Preſidents. in Cales ot Vall to the contrary; The new 
b ookof Entries 224. vouched on the other ſide, not being again 


it:; Foz there the Scire facias is That he ſhall have the Lands ſe⸗ 


cutidum formam recognitionis, Which may very well be taken ta 
be krom thetime of the Judgement rendzed ; and the new book 
of Entrits 85. Accoꝛd in attaudita querela; And Broom the Se- 
condary laid, that the Pꝛeſſdents upon the Entry of a Judgment 


againſt the Bail gare, de tempore recognitionis, ſecundum formam 


rerognitionis. 
. 118 1 7 


Doubitofte verſus Curteene. 


& tion ot Debt 60 1; upon the Statute of 2 Ed. 6. foz 
the ſubſtragion of Tyth's, to the value of 20 l. The Cale 
was ſuch; The Abbot of Eveſham and his pꝛedeceſloꝛs were ſef. 
led ok a Reeo2zy, and ok Land within the fame parich, time 
whereof, cc. until the 26 pear ok K.H.8.Atwhich time the Abbot 
made a Leaſe of the ſald Land fo ſirty:years , and by that Leaſe 
demiſed all Tythes tenewing, cc. upon the laid Land, (viz.) Hay, 
Coꝛn, æc. reddendo perinde, certain Cozmrent; And by the lame 
Indenture it was Covenanted, that the Leſſee ſhall not let koꝛth 
the Tythe of the Hay and Coꝛzn to the Leſſoꝛ, and his ſucceſſoꝛs, 
but that the Leflee his Execiſt92s and aſſigns ſhall ſet fo2th 
Tythe ok TAoall and Lamb to the Leſloz, cc. and {mall Tythes 
to.the Uigar, #c. All which was perkozmed accozdinglip: After- 
wards Anno-30 H. 8. The aid Abby was diflolved, and in 31H. 8, 
the Statute made, which enacs,That the Purchalozs ſhall hold 
it diſcharged in the ſame manner as it was in the hands of the 
Abbots:;And then the Staiute of 2 Ed 6, was made: The Leaſe 


iz ſiuce determined, and the Rectozy came to the King, and the 


Land whereof, gc. conveyed to another: Aud whether this Land 
ſhall be diſcharged of Tythes,o2 not, was the queſtion; And it was 
argued at the Bar by Davenport fo2 the Plaintiff, and by Co- 
ventry Solicitoꝛ General fo2 the Dekendant, and afterwards 
at the Bench by Doderidge. The points which had been mo⸗ 
ved in the Caſe were two; Firſt , whether the unity of poſteſiton 
with theſe circumſtances ſhall diſcharge it; And he held that it 
(ould not, Secondly, upon the Statute of 2 Ed. 6. Cap. 13. 
whether the Action be maintainable, in regard there had not been 
an Tythes paid within 40 years laſt paſt , betoze the inaking 
of the Statute; And he held that it was: Firſt, pꝛedlal Tythes 
are collaterall to the Land, and if he who hath the Tythcs and 
the Land makes a Feoffment , the Tythes doe not paſte inclu⸗ 
ded in the Feoffment, as 42 Ed. 3. 18; Allo poſſcſiton of the ROY 
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onelp cannot ſuſpend oz extinguiſh: Tythes, cc. although too 


ft may fuſpend the payment, becauſe he.cannotpay Tithes un 
to himkelf ; And therefoze unity of poſſeſſion prima facie ſhall not 
vilcharge the Land of Tythes : But if Tythes were never paid, 
then becaule it map be intended, they were diſcharged by grant 
from the Pope, by reaſon of Oꝛders, 02 by real compoſition 02 
ſatisfaction, oz by other means, which means cannot be now 
known; Therefoze the Statute of 31 H. 8, made ſuch an unity 
which is juſta, zqualis, libera & perpetua, to be a diſcharge ; Fo2 
it may be reaſonably, intended that they were diſcharged by 
compoſition; And if a Parſon, Patron, and Ozdinarp grant 
Land to I. S. diſcharged of Tythes, he ſhall hold it diſcharged < 
There be alſo in this Caſe many circumſtances ; Firft ; there is a 
demiſe of the Land and of the Tythes alſo , which is an argu⸗ 
ment that they were due and payable, and by that demiſe to be 
diſcharged from payment. Secondly, there ig a p2oviſion that 
he ſhall pay other Tythes. Thirdly, there is a covenant fo2 the 
Tythes leaſed , you ſhall not be compelled to ſet them forth 
TAhereas it hath been objecned , that the Rent doth not il⸗ 
ſue out of the Tythes , it was agreed that in point of remedy 
it is not ifſutng out of them; But it cannot be denyed , but 
that the Rent is greater in reſpect of the Tythes; Aas if a man 
hath a Kecozy and a Barn, the Barn being wozth 4 l. per 
annum; he demiſeth-both fo2 100 l. per annum: Although the Rent 
was not iſſuing out of the Tythes , pet all know that the Rent 
was reverſed, having rega rd to the Tythes: Alſo in this Caſe, 
koꝛalmuch as they are dem led to the Leſſee, and he hath them 
by wap of retainer, it is as ſtrong; as if he had payed them 
to the Abbot; Aud in p2oof thereof, he puts the Cale ; Ik there be 
a Lozd, and Tenant, and the Tenant holds in Socage, ren- 
Ding 3 8. Rent, and the Lozd entermarry with the Tenant, xc. 
So 3Ed. 3. Exchange of an Acre of Land koz the releaſe of 
Rent iſſuing out of another Acre, is a good exchange, yet he hath 
nothing but by wap of retainer. And 45 Af, Tenant koz life 
is impleaved , and he vouches his Leſloz, he ſhall recover in 
value, but the Rent ſhall be Aecoxpred, ct. The ſecond queſtion 
is, upon the Statute of 2 Ed. 6, the wozds whereof are, Ebe- 
ry of the Kings ſubjects ſhall from henceforth truly and juſtly di- 
vide, ſet out, yield, and pay all manner ot their prediall Tythes in 
their proper kind, as they renew and happen, in ſuch manner and 
form as have been of right yielded and payed within 40 years next 
before the making of this act, or of right and Cuſtom ought to have 
been paid. De laid, that this was beneficial! fo2 thole who had 
Rectozies , and fo2 others alla; Foz thole who; had Rectoztes ; 
becauſe upon Statute of 31 H. 8, Mauy perſons thought that they 
were dilcharged of Tythcs þy-the Statute; And by realon 
thereof thry.{ſubſtracted them; And the Parſon was put*to his 
ſuit, which was anely in th? Eccleſiaſtical Court; * * 
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Statute of 2 Ed. 6. gives him remedy at the Common Law, 
and treble his Damages: Jt is alſo beneficial to the own⸗ 
ers of Land; For the Statute is, You ſhall pay no otherwiſe then 
hath been paid within 40 years next before the making of the Sta- 
tute : And he laid, that the reaſon of limiting it to 40 years 
was this, 20 pears'inthe Eccleſiaſtical Law make a pꝛeſcripti⸗ 
on koz the Church, and 40 years a preſcription againſt the 
Church. Vid: fo? theſe pꝛeſcriptions, 3 Ed. 4. 6 Ed. 4, 9 Ed.g. 21 
Ed. 4. But if the diſcharge by the fpace of 40 peats was by 
reaſon of unity only, 02 any other compoſition not real, pet the 
right continued and after (cverance , o2 the compoſition ended, 
they were within the Statute 5 and payable again: Allo koz a⸗ 
nother reaſon (which was not moved at the Bar,) he held, that 
Tyths in this Caſe ought to be paid ; Foz it is kound that Lamb 
and TUooll were paid in kind; and then the payment of part of 
the Tythes is a feiſin of all, fo2 that ſhews that the Land 
was not diſcharged by reaſon of any reall compoſition t And 
although Tythes- of Coꝛn and Hay were not paid during the 
unity, pet by right they were payable , and onely p2iviledged 
by the unity; WWherefoze he conceived that the Plaintiff ought 
to have Judgement: Houghton, Croke, and Mountague At: 
toꝛd; And Mountague laid, that when Tumor papalis was here 
in England; all Monks were in reſpec of tbeir Oꝛzders dil⸗ 
charged of Tythes ; who afterwards increaſing to ſo great 
numbet, and having here great revenues , Poly Church ws 
thereby impoveriſhed , Et filia devoravit Matrem; Fo remedp 
whereof Pope Paſchall the Second ozdained that Ceſtertians 
Templers and Hoſpitallers ſhould be onely diſcharged, and that all 
other Ozders ſhould pay their Tyths. TUhich alſo in reſpec of 
their great revenues was found to be an impoveriſhment to the 
Church ; And therefoze Pope Adrian conſtituted that the Lands 
of the Templers, Ceſtertians , and Hoſpitallers ſhould be onely dif- 
charged, qua propriis manibus excoluntur ; And nom by the Sta- 
tute of 31 H. 8. all Lands are diſcharged which were diſcharged 
in the hands of the Abbot ; And fo2 the reſervation, he ſaid, that 
the Rent iſſued out ofthe Land and Tythes in point ok render, 


but out of the Land only in point ot remedy: And Judgment was 
given fo2 the Plaintiff. 


„ 


Dame Griffin verſas Stanhope. 


(13) M evidence to a Jury at the Bar, the matter being ſent out 
of the Chancery to be tryed here; The Caſe appeared to be 

ſuch: There having been communication ok Marriage betwirt 

Sir Robert Griffith and the Lady Stowell; The ſald Griffith 

befoze the affiance pꝛomiſed to aſſure unto her 1000 l. per 


annum 


— + Aeon — cj. 
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annum ko her Joynture,his Eſtate being then woꝛth 12000 l. per 
annum: {Whereto2e ſhe repoſing confidence in his pꝛomiſe, mar- 
tied with him betoze anyaſſurance o2 Covenant in writing what. 
ſoeverz But afterwards he by Deed conveyed Lands of great 
value to ſome friends of the Lady Scowels (then his wike) to the 
uſe ofthe ſaid. Lady fo2 term of 100 years, ik ſhe chould libe lo 
long,to commence after his death, And it was indqhled upon the 
backſide of the ſaid Deed; that the intent thereof was, that when 
there ſhould be a Jopnture of 1000, per annum ſetled upon her ac- 
coding to the firſt agreement, that then the Leaſe ſhould be void: 
And whether this were a fraudulent Leaſe o2 no, was the queſtion; 
becauſe:it was with a Proviſo; ta determine at the will ok the Baron: 
There the Court took this difference, where, Leaſes. be made 
with a Proviſo, That it the Leſſo2 pay 10 8. that then the Leaſe hall 
be void, becaule it is apparent that the ſumm to be paid is not of 
the value of the Land, but onely limited as a power ok revocatfon, 
ſuch Leale ſhall be void, as to the Purchaſoz ; But it a man inoz- 
gage his Land fo2 1000 |; Proviſo, that if the Mozgager pay the 
ioco l. that then the Leaſe ſhall be void; This is not a kcaudulent 
Lea ſe, but ſhall be good againſt the Burchaloz, it the money be not 
paid thereupon; And the Court held, that this Leafe being made 
in purſuance of the firſt pꝛomile, although there was not any men- 
tion of any Leale to be made, pet it was grounded upon a good 
conſideration, and not fraudulent t Jt was alſo further objected, 
that the Lady had concealed this Leaſe during Her Husbands life, 


and therefoze it ſhould be fraudulent ; becauſe if ſhe had ſpoken 


thereok, ſhe might have hindꝛed Purchaſers, cc. But it was thereta 
anſwered by the Chief Juſtice, that all Acions ought to have 
their reſozt to their firſt oziginall; & he agreed, it Had been better 
if ſhe had diſcovered that ſhe had ſuch a Leaſe; But the Leale be. 
ing good at the firſt, the concealment thereof cannot make it ill. 
Auothet objection was made; that her Baroz was Tenant in Tail 
ut the time of making this Leaſe, and therekoze it was a void 
Leaſe to begin after his dete ale, (whereto the Court ſeeined to fn- 
cline) but to avoid it, Thoſe of Councell with the Lady pꝛoduced 
a Common Recovery, which had docked the Jntail; TUhereupon 
the Councell on the other ſide pzeſfed them to pꝛove who was Te⸗ 
nant to the Præcipe ũt the time of the recovery : But the Court 


would not allow thereof ; Foz it ſhall be intended to be a good re. 


coverp; and ifit were otherwile,the pꝛoot ought to be made by the 
other party. Another objection was made, that this was the Land 
ol King Henry the 3. who gave it to Elinor with his eldeſt Son in 
Tail, the reverſion in the Crown; fo as Griffin had not any title ta 
make this Leaſe: And they ſhewed a grant from the King to in⸗ 
title themſelves. Tahereto Hilcham Ser jeant ſaid , that if there 
were a gift in Tail, the i in the Crown bekoze the Statute 
gf Donis, and the poſſeſſion hath been, time where ok, ac. in purcha- 
firs; Ik the pofſeſſion cannot be pꝛoved to be in the e ie 
atu 


* * N 
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Statute of Weſt. 2. c. It ſhall be intended to be made poſt pro- 
lem ſuſcitatam, and befoꝛe the Statute of Donis: And ſo if a Par. 
fon ſhews that 200. years certain Land was parceil ot his Glebe, 
It is not thertfo2e of netellity, that the other ſhould pꝛoduce a ton 
firmation from the Patron, and D2dinary;fo2 the continuance of 
the poſſeſſion'mikes it intendable to be accozving to Law at the 
ti eee Afterwards they on the other fide ſhewed 
an 02d in 10 Kd. 3. (which was long after the Statute ot Donis) 
p2oving it to be in K. Ed. 3. and chat the Eſtate Tail then continii⸗ 
ed. Montague ChiefJuſtice faid,, he would be better avviſep ; 
cAhereupony by the motion of the other Juftices;the'partieg 


Ties 


— 


agreed to habe a Juro withdꝛawn, which was done accozdingiy; 
15 it was lad in this Caſe; That a Leaſe map be determined 
bp force of a condition indoꝛſed upon the backfide thereof, if it be 
bekoze the enſeating and delivery,as well as by fozce of a.conditt- 


: 


on within the Derd; (yich was not denped by any. 
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Sir Philip Stanhope verſ#; William Stanhope, Trin. 14 Jae Rot. Sia 
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Annuity, where the Jflue was, Non eſt factum, and found a: 
gainſt him: The firſt Erroꝛ aſſigned was, becauſe a Jitro? 
wag returned upou the Ven, fac. Hugh Maltby, andupon the Di- 
ſtringas Hugh Meltby was returned and {wozn ; And it was held 
to be a manifeſt variance and Erroz,unle(s it might appe ax by ex⸗ 
amination of the Underfheriff, that he was the ſame perſon; And 
although this was in the time of another Sheriff who was diſchar⸗ 
ged, and the Underſheriff alſo; yet he being p2ocured to come in. 
to Court, and examined and the Juroꝛ himſelf whether he were 
ſwoꝛn, and it appearing that he was the ſame petſon ſo named, 
it was awarded that it ſhould be attended. A ſecond Etro? affig n- 
ed was, becauſe one John ColliaghamniofTortlivgton was retur n- 
ed upon the Venire facias. and one John Collingham of 
Gortlington was returned and ſwoꝛn upon the Habeas corpus, und 
ſo another man not firſt returned; And in ret veritate,there was 
not anp ſuch town of Cortlington o? Gortlington, but it was a 
Uillage called Cortlingeſthorpe 3 And it was argued that it could 
not be amended, becaule it was ill, and miſtaken inthe Ven. fac. 
But after divers motions, the Court reſolved, that it was well 
enough; Foz the alteration in the tanie of the Utll whete the 
Juroz inhabited, is not material; Foz he may be an inhabitant 
of ſuch a Mill at the time of the Ven fac. returned; and at the time 
of the Diſtringas returned he may be commozant at another Uill, 
and ſo it may be well intended; Aid when by any intendment it 
may be good, it ſhall never be reverſed $3 And this differs from the 
Caſes where a Juro2 is miſnamed in his Chriſtian oz Surname, 
as the Cale in Cok. lib. 5. fol 42, THherefoze, notwithſtanding the 
Exception, the Judgment was affirmd. 


Ellis verſus Fitch. 


Ct lon fo2 theſe woꝛds; Thou haſt ſtoln as much Corn out of 
Aa fields asis worth 9 or 10 s. After Watt, of Inquiry of Da- 
mages, upon Nihil dicit, it was moved fn arreſt. of Judgment that 
an Acton lies not fo theſe wozds ; Foz it may be well intended, 
ſtanding Corn,and then the raking is not Felony,atv fo no 7 
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lies: But the Court voubted thereof, and would advlſfe. 


Goddard verſis Hampton. 


Anon upon the Caſe ; After verdia, it was moved in arreſt of 
Judgment; that one John Wale was returned upon the ven. 
fac, and upon the Diſtringas one John Wats was returned and 
ſwozn, and upon the examination it appeared that the Juro2 wag 
named John Wats, and not John Wale;TUherefoze theCourt held, 
that the trial was ill, and the recoꝛd not amendable: But it was 
then moved, whether there might be a Ven. fac. de novo, oꝭ that the 
CUzit ſhould abate; And it was reſolved , that Ven, fac. de noyy 
ſhould be awarded ; Fo2 the fault was onely in the trial. 


Marſham verſ#s Bulwer, in the Exchequer Chamber, 
L Rror of a Jitdgment in the Kings Bench ; The Erroz aſſign. 
ed was, becauſe the Bill was Filed die Mercuri poſt Octab. 
Purificat.anno 14 Jac. which was upon the 12 Feb. And the parties 
being at Iſſue, the Ven. fac. bare Teſte 10 Febr. which was two 
daes befoze the Bill Filed, ſo it was befoze any Jſlite could be 
jopned, and fo an ill Ven. fac. and not holpen by the Statute. 
But all the Juſtices and Barons held, that it ſhould be as if there 
had been no Ven. fac. Fo2 it cannot be intended a Ven. fac. in this 
Ackton, being bekoze the Action commenced, and it is contrary to 
the Koll, which mentfons it to be awarded after the Fſſue jopned: 
Mherekoze they ought to have regard thereto, and not to the a. 
warding ok the Ven. fac. which is befoze the Acton begins: And 
although in the Action (which being jopned the ſame term, and by 
the lame Roll) the award was of a Ven. fac. returnable alſo die 
Metcurii poſt Octab. Purific. (which was the ſame day Whereon 
the Bill was Filed, and he pleaded ) Pet it was held good enough 
und the Judgment was affirmed, | ns 


Smith verſus Bole. 


F J-Rione firmæ of a Leaſe made by Smith, a Pꝛebend, to the 

ſatd Bole: Upon a ſpectal verdi, the Caſe was ſuch 3 The 
ſaid Pꝛebend was uſually let with the Exception of all Crab- 
trees, and ſuch like trees, rendzing 17 l. per an. Upon 8 Aug. 6 Jac. 
The Pꝛebend made a Leaſe of the ſaid Pꝛebendchip, omitting 
the exception, Habendum à die confectionis, fo2 thꝛee lives, ren- 
dzing the ancient Rent, and made Livery 9 Septemb. 6 Jac. 
And whether this was a good Leaſe, to bind the fuccefſo2 by the 
Statutes of 13 Tliz, & 32 H. 8. was the queſtion. Firſt, whe- 
ther this Leate Habendum à die confectionis, and Livery made 
after; be good oz not: Reſolved that it was; Foz the Livery VEG 
Gs | made 


judged fo2 the Plaiutiff. Vid, 14 H. 8.1. Dy. 376.46 Ed. 3. 22. Co. g. 
63. Co. 11. Lifords Caſe,” on la | 


Child verſus Baylie, an others, os 
E. eftione firmz, Df a Leaſe of Thomas Heath of Lands in Al. 


church Upan Not guilty pleaded, and a ſpecta! verdict, the 


Cale was ſuch; William Heath poſſeſſed of a Leaſe fo2 ſeventy ſir 
years of the Land in queſtion, let it unto one Blunt, from the day 
of his death, untill the firſt of May 1629. (which was thee 
moneths betoze the end of the Leaſe) if Dorothy his wife lived 
ſo long; Afterwards he demiſed, that William Heath his Don 
and his Allignes thould have the ſaid Tenements; and the re- 
verſion of them, and all his title and intereſt in the (aid Tene- 
ments, koz all the others of the ſaid ſcdenty ſir years which 


Would be unexpired at the time of his wives death; Pꝛovided, 


that if the ſaid William died without Jſſue'living at the time of 
his death, that Thomas his Son (the now Leſfoz) ſhould have 


it £02 all the reſidue ofthe ſeventy ſir years unerpired krom the 


death of his ſaid wife, and of William without Ilſue; And if he 
died without Jſſue, then to his Daughters: And made his wife 
his Executrir, and died; The Few aſſcnted to the Legacies 3 
William affigned all this Leaſe and his intereſt thereto to the 
laid Dorothy, who aſſigned it to Mz. Comb, under whom the 
Dekendant claims: Akterwards Dorothy died, and then William 
died without Ilſue, Thomas the deviſee. enters; and makes 
this Leaſe ta the Plaintiff; And ik, cc. After divers arguments 
at the Bar, it was adjudged fo2 the Defendant. Firſt, it was 
reſolved , where Leſſee fo2 years let it after his death, untill 


the firſt of May 1629, That it was a good Leaſe . which began 


immediately by his death, he dying within that time. Se⸗ 
condly, that the Leaſe being mave to begin after his death uit- 
ta the firſt of May 1629. (the Leafe being made 12 Auguſt 1553+. 
if Dorothy his wie ſhould ſo long [iv2;)he did not thereby convey 
the tntereſt and remainder of the Term,viz. from the firſt of May 
1629, Unto 12 Auguſt 1629. and the poſſibility of a loug term if 

Nnn2 Dorothy 
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Dorothy dieo betoꝛe the uc, May 162 A intereſt and pol⸗ 
ſibility together he might deviſe unto William Heath his Son, 
Che third and main quſtion was , whether this devile being to 
William Heath and his Aſſignes , with a Proviſo, that if he died 
without Jſſue living, that Thomas Heath ſhould have it; and he a- 
liens it, and afterward dies without Jfſue 3 TWhether this allena- 
tion (hail bind T. H. oz that he may avold it: And it was reſolved 
that this alienation hall bind; Foꝛ when he limited unto him and 
bis Alligns, all the eſtate was veſted in him, and he had an abſo- 
jute power to diſpoſe thereof; Foz the Law doth not expect his 
dying without Jfſue : And therefoze the difference is, where a 
Leaſe is deviſed to one ił he live fo long, and afterward to ano- 
ther; the firſt hath but a quallified eftate , and the other hath 
the abſolute intereſt , and therekoze this alienation wall not pꝛe⸗ 
judice him who hath the abſolute eftate : But when it is limited 
to him and his Allignes, then the Proviſo thereto added, is bold 
to reſtrain the alienation 3 And the limitation tothe Heirs of the 
body, and the Proviſo be all one; No2 all long Leaſes would be 
mo2e dangerous then perpetuſties : And therefoze this Caſe 
differs from the Caſes in Co,g.fol.g6.&10 fol.46. Lampets Caſe, 
that a deviſee fo2 life could not barre him in remainder 2 And 
Lewknors Caſe was cited Anno 13 Jac, in the Exchequer Cham 
ber; cUhcrefoze it was adjudged foz the Defendant. Note, upon 
this Judgment a Wit of Error was bzought in the Exchequer 
Chamber; And the Erro aſſigned in point of Law, that the re⸗ 
mainder of this Term limited to Thomas Heath after the death 
ok William without Jſue then living, was good, and the alfeng- 

tion of William ſhall not bind him in remainder 2 And it was 
argued by Bridgman, and afterward by Humphery Davenport 
fo2 the Plaintiff in the CU2it of Error, that it was a good limi. 
tation of the remainder of the term to William and his Aſſignes, 
with the Proviſo, That if: he died without Jſſue then living, 
then the Remainder ſhould be to Thomas, ec. And that it is no 
mote in elle then akter his death; And therekoze it differs from 
Lewknors Caſe adjudged in the Exchequer where a deviſe of a 
term to one, and the heirs of his body; and it he die without Iſſue, 
that it ſhall remain to another; was held to be a void remainder: 
Foz he cannot limit a remainder upon a Term, after the death 
of another without Jſſue 2 But here it is but a remainder after 
the death of one without Jſſue, viz. William dying without 
- Iſlue then living: So upon the matter it depended upon his 

death, and therefoze not like to the ſaid Caſe, but it is agreeable 
to the reaſons put in the Caſes of Co.8. Rep, fol. 94 Matth. Man- 
nings Caſe, & Co. 10. Rep. fol. 46. But it was argued on the 
other part by Tho, Crew, and George Croke, that the Judgment 
was well given in the Kings Bench; Foz here the limitation 
being to William after the death of the deviſo2s wife, of all his 
eſtate and intereſt ts him and his alugnes, it is but a remain- 


der 
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der, fo the Feme may outlive all the Term, and then this deviſe 
of the remainder of the Term is given to him in particular, and 
William hath but a poſſibility ; And then to limit it to Thomas af- 
ter the death of William then living, is to limit a poſſibility upon a 
poſſibility, which is againſt the rules of Law, as it is held in Co. 
1 Rep. fol. 156. in the Reno2 of Chedingtons Caſe z & lib. fol. 
73. the Lodd Staffords Caſe, Secondly, that this limitation to 
Thomas after the death of William without Iſſue then living, is 
all one, as ifit had been limited upon his death, without Jſſue ; 
And the addition , (Then living) doth not alter the Caſe : Foz 
at the fitft limitation, Non conſtat that he ſhould die without 
Ille And the Law ſhall not expect his death without Tſlue 


And it is not like to the Caſe, when it is limited after the death 


of one: Fo? it is certain, that one muſt die, and it may be that he 
may die during the Term, and the Law map well expect it: 
But that one ſhould die without Jflue, the Law will never erpec 
ſuch a pofſibility, noꝛ regard it; And it would be very danger oug 
to have a perpetuity of a Term in that manner: Foz it would 


be moze miſchievous then the Common Caſes of perpetuities 


which the Law hath ſought to ſuppꝛeſs; And therefoze it wag 
ſaid, that this Caſe was like to ſome of the Caſes which had 
been adjudged, That the remainder of a Termafter the death of 
one perſon is good, and ſhould not be deſtroyed by the alienation 
ok the firſt deviſee.Vid. C0.8.94, Mannings Cale, Co. 10. Lampets 
Caſe, Plowd, 520. & 540. Dy. 74-277. And akter divers argu⸗ 
ments, all the Judges of the Common Bench, viz. Hubbart, 
Winch, Hutton and Jones; And all the Barons (beſides Tanfield 
Chief Baron) agreed with the firſt Judgment; Foz they ſaid , 
That the firft grant oz deviſe ofa Term made to one fo? like; 
remainder to another, hath been much controverted,whether ſuch 
a remainder might be good, and whether all may not be deſtrop⸗ 
ed by the alienation of the firſt party; And ik it were now firſt 
Diſputed, it would be hard to maintain; But being ſo often 
adjudged, they would not now diſpute it: But fo2 the Cale in 
queſtion, where there was a Deviſe to one and his Alligns, and 
ik he died without Ilſue then liwing, that it Choulv remain to 
another; Jt is a void deviſe, and it is all one as the deviſe of a 
Term to one and his Þeirs of his body, ik he die without Tflue , 
that then it ſhall remain to another, it is meerly void: Foz 
ſuch an Entail ol a Term is not allowable in Law, fo2 the mil⸗ 
chief which otherwiſe would enſue , if there ſhould be ſuch a 
- perpetuity of a Term: And although Tanſield Chief Baron 
doubted thereof, eſpecially by reaſon of a Judgment given bekoze 
in the Kings Bench, Hill. 9 Jac, Rot. 889, betwixt Rethorick & 
Chappel, where William Cary, poſſeſſed of a Terin fo? years de- 
viſed it to his Fee ko; her life , and afterwards that John his 
ſon ſhould have the occupation thereof as long as be had Jſlue 3 
And tf he died without Iſſue unmarried ; that then 12 
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younger ſon ſhould have the occupation thereof as long agche had 
Iſlue-of his body; And if he died without Iſſue unmarrted; he de⸗ 
viled the moity to Dorothy his daughter; the other moity to Ro- 
bert and William his ſons 5 and made his Fee Executrix, who al- 
ſented to the leaties and died; John and Jaſper died without JC: 
fue, unmarried ; And afterward Robert and William enters upon 
the Defendant,claiming the moity,and lets ta the Plaintiff: Up. 
on a ſpecial Uerdic, all this matter being dilcovered, it was ad⸗ 
judged fo) the Platntiff,that he ſhould recover the moity which is 
all one Caſe with the Cafe in queſtion : But the Dekendants 
Councel in the Wait of Error ſhewed, That there was a diffe- 
rence betwirt the ſaid Caſes ; Foz firſt, in that, there is a deviſe 
but of the occupation onely 5 But here, of the Term it ſelk. Se⸗ 
condly, it is a deviſe here of his Eſtate and term, to him and his 
Aſſigns, wherein is authozity given, that he may aſſign. Thirdly, 
the limitation is there, if he die without Jfſue unmarried ;' which 
is upon the matter, that if he die within the term, fo2 if he be not 
married, he cannot have Jſſue: But in the Cale here, he might 
have Iſſue ; And pet if that Jfſue ſhould die without Jſſue in his 
life time, it ſhould remain, which the Law will neither expect no2 
will ſuffer. But the Juſtices and Barons, by the aſſent of Tan- 
field, all agreed, that Judgment ſhould be affirmed ; And in Hill, 
20 Jac, it was affirmed. D | 2 


Large verſus Alton. 


[YRohibition was pꝛaped npon the Statute of 5 Ed. 6. c. 4. Fo? 

bꝛawling in the Church⸗pard; Becauſe Cofts were there gi⸗ 
ven, cc. And it was denied per curiam : The Coſts being there pro 
expenſis litis; otherwiſe, if it had been pro damnis, | 


Nye” That one outlawedi prayed to appear by Attorney ; And 
upon an Affidavit made of his ſicknes, The Court ex gratia 


| ſpecial: allowed him to appear by Attorny: But the Clerk was com- 


manded to enter it, ©nod venit in propria perſona; For the Law is 


elear, That upon an outlawry he ought to appear in perſon. 


Sir William Read and his wife verſus A. 


Ction upon the Caſe againſt A. fo2 the ſe woꝛds ſpoken of the 
Plaintiffs wife; Thou art a forſworn whore and an old Bawd: 
And adjudged that they were not Actionable. 
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Athill verſes Corbet. 


Reads Fo; the taking of a Szevhound with a collar; The (10) 


1 Defendant ſaith, that the Dog was courſing an Hare in his 
land and therefo2e he took and led him away: TAahereupon the 
Plaintiff demurred; Aid adjudged foz the Plaintifft Becauſe the 
plea is frivolous. Thereby it ſeems Treſpaſs lieg, And 12 H. 8. 
be 2 E. 2. Avowry; adjudged that Replevin lies of a Ferret, 


Hutchins verſus Glover, Hill, 14 Jac, Rot. 2 21, 


jecti. firm. The Caſe was ſuch; Hanby being Jncumbent of A. 
and lying in extremis, one Wingfield (who pretended to be Pa⸗ 
tron) and Glover the Defendant (whom he intended to pꝛelent to 
theſaid Church) entred a Caveat with the Biſhop in this manner, 
Caveat Epiſcopus Norwicenfis ne quis admittatur ad Eceleſiam de 
A. niſi convocati Glover & Winfield; The next day following, the 
Parſon died; Nanton a ſtranger pꝛeſented Morgan, who was ad- 
mitted and inſtituted; Jmmedtately after Wingfield pꝛeſented 
Glover,who was admitted inſtituted and induced; Afterward the 
Ring (being found by Jury to be the true Patron) preſented 
Roan, who wag admitted, iuſtituted and inducted ; And after that 
Morgan was inducted 3 And the ſentence in the ſpiritual Conrt be- 
ing declared to be inanis , irrita & nulla hy reaſon of the Caveat 
entred by Wingfield, &. Roan entred and let to the Plaintiff,&c: 
And it was argued at the Bar by Henden Serjeant fo? the 
Plaintiff, and by Davenport fo2 the Detendant ;And afterwards 
by the Juſtices: And Juſtice Houghton held, that by the admiſſi⸗ 
on and inſtitution, there is a plenarty againſt common perlons , 
as 11 H. 7. 29. Dy. 360. Co. 9. 132. but the Church is open to the 
inducion of the King, lo as this caſe reſts onely upon canſidera⸗ 
tion of the Caveat, what aid is given to Glover thereby, The deter⸗ 
minatton of the Canon and Civil Law being contrary to the 
Common Law; The right of Patronage being tryed in foro 
Eccleftaſtico in other nations, but as Linwood (ith, Aliter utitur 


in Anglia; Therefoze in ſuch Caſes, they ought to adjudge after = 


the Common Law. Vid.Dy.293 Bedingsfields Cale, and Doctor 
and Student: Aman devileth 10 l. to I. S. to be payed at his full 
age, and he lues fo2 it when he comes to the age of twenty one 
years; Although by the Eccleſiaſtical Law full age is at twenty 
five pears, pet in that Caſe they ought to ad judge after our Law; 
And a difference was taken betwirt Acts of Parliament and ſen- 
tences in Eccleſiaſticall Courts; Foz an Act of Parliament may 
make a nullity, as if the thing never had been done, as 4 H. 7. 
St. Legers Cale, that which was puniſhable was made diſpuniſh⸗ 
able; but otherwiſe of a ſentence 2 And in this Caſe, if this len⸗ 


tence 


(11) 
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tence ſhould make the admiſſion and inſtitution void ab initio, it 
would deſtroy the induction ofthe Ring, and make the luperintti⸗ 
tution (which at the firſt was meerly void) to be good; And this 
ſentence map be twenty years atter the induction, whereby it may 
happen that the patronage ſhould be loft: Mherekoze Judgment 
was given foz the Plaintiff, and that the Kings pꝛelentee was the 
lawfull incumbent 3 And Montague (aid,that the Caveat entred in 
the like ofthe incumbent wag idle, and to no purpoſe ; And Doc: 
02 Talbot then ſaid,that a Caveat is of force fo2 thꝛee months one. 
[y, and that any one may ſafely pꝛeſent after the end of thzee 
moneths, as if no Caveat had bern entred. 


Carters Caſe; 


Rror biought to reverſe an Outlawy foꝛ Burther ; The Ee: 

roꝛ aſſigned was,Quod tempore promulgationis Utlagariæ, 8 
diu antea & poſt he was in partibus tranſmarinis;viz. apud Harlem 
in Hollandia, & c. And the Attoztiey General confeſſed it: Any 
t was moved at the Bar, that this aſſignment ok Erroz was ill; 
Foz he ought to have (aid at the time ok the Exigent awarded, 
and not at the time of the Judgement of the Dutlawry. Vid. 3. 
H. 5. 46. & 29 Ed. 2. Blit to p2ove that this Aſſignment was good, 
was vouched on the other ſide, 1H. 7.13.7 H. 6. 25. und the new book 
of Entries, 23 Eliz. Skirrows Cale, Et per curiam, Jf a man com- 
mits a murther, and after Exigent awarded, he flieth out of the 
Realm, and after he is outlawed, he ſhail not reverſe this out. 
lawꝛy fo? that cauſe ; Foz he departed deſtinato conſilio, and up- 
ou (et purpoſe to avoid the Law; and therefoze by his abſence he 
ſhall not have the benefit of the Law ; And if one commit Felonp 
02 murther, and after Exigent, and befoze utlaw2y departs, and 
afterwards bzings Erro2 thereupon, and aſſigns his abſence foz 
Erro?, the Kings Attozny may reply, that after the Exigent, any 
befoze the Dutlawꝛy pꝛonounced he departed: But fozasmuch as 
in this Caſe, the Attoznep General hath confcfſed ; Et non conſtat 
to the Court, that he departed ; Fo? that cauſe,the Outlawzy was 
reverſed, and he pleaded to the Endiament Not guilty, &c. ana 
was found guilty of homicide. 


Holford vers Platt. 


Sſiſe of Novel Deſeiſin: The Tenant pleads a recovery in 
a kozmer Aſſile againſt him; The Ocmandant replies, that 
he was an Inkant, and averrs, That he was not Terte- 
nant at the time ok the recovery, but that blatt was Te⸗ 
tant , and that it was a recovery by default ; — the 
| enant 
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Tenaut demurred; This Tale was argued teverat times ar 
the Bar in Trin. and Michaelmas Term, by Finch and Coventry 
fo2 the Defendant, and by Davenport and Ireland ko; the Plain- 
tiff; and now this Term it was argued at the Bench: Hough- 
ton Juſtice held the Bar to be good; and that a recovery in 
an Afſile is a good Bar in another Alliſe, as 31 Aſſiſe Pl. 28. 9 
H. 7. 23. Co. 6. fol. 7, & 8. And he laid, that the replication con⸗ 
ſiſted ok thee allegations; Firſt, that befoze the Aſſiſe bꝛought 
in the Common Bench, he was ſeiſed, and by the Tenant dil⸗ 
feiſed; Mhereto he ſaid, that a general allegation is no good 
plea againſt a Judgment, andcited, 5 H. 7. fol.30. in Colts Caſe, 
and 22 H.6, 51. where a Fine is pleaded from the Anceſto2 of 
the Plaintiff in bar of an Alliſe, ik the Plaintiff be an Jnfant , 
the Alliſe ſhall not be taken at large, becauſe it is matter of 
Recozd , wheretohe ought to anſwer, 10H,7,5.8 Aſl. Pl. 16. 3 
3 H. 6.27, 14 Ed. 3. Title Ayell 1. And the opinion of Parning, 
(where a recovery by default is pleaded in an Aſſiſe , that the 
Plaintiff might notwithſtanding be received to aver his WUtit) 
was denyed by the other Juſtices to be Law; And the Caſe 
in 9 Aſſ. Pl. 1o (where in an Aſſiſe bꝛought, the Tenant plead- 
ed, that he recovered againſt a ſtranger in an Aſſiſe the fame 
Land; And the Plaintiff made Title to himCſeif by general 
allegation , (viz.) That long time befoze the nt bzought 
he was ſeiſed untill diſſeiſed ; And Jſlue being thereupon , The 
title was awarded, without ſewing how he came thereto) was 
held by him to be good Law: But the Caſe at the Bar diffe- 
red from it; Fo here the recovery is againſt the Plaintiff him- 
ſelf, and inthe other it was again a ſtranger +: And where 
tit hath been objected, that if aman hath a Judgement to re- 

cover in an Alliſe, the Tenant in ſuch Caſe may have an AC: 
ſiſe of an higher nature; Jt is to be intended, where a ſeiſin 
ſhall be alledged, which is moꝛe ancient then the deſſeiſin: Foz the 
recovery binds all ſeiſing, which are P to the firſt deſſeiſin, 
unleſs in Caſe of Oower. The lecond allegation is, That the 
Plaintiff, (Oefendant at the time of the fozmer recovery) was 
an Inkant, and pet is: To that he anſwered and agreed; that 
an Infant ſhall have divers pꝛiviledges which a perſon. of full 
age fhall not have, 1 and 2 Phil. and Mary. It Judgment be gi⸗ 


3 


ven againſt an Inkant by dekault, after the default he chall 


have a Wit ot Error, and reverſe the Judgment fo2 his non⸗ 
age; Pet he ſaid, if an Inkant after appearance makes default, 
Judgment ſhall be given againſt him, and he ſhall not reverſe 
it. 14 Ed. 3. Saver default 40. 17 Ed. 3. Saver default 78. 34 Ed. 
3. 64. 9 Ed. 4. 16. 44 Ed. 3. 24. And if default ſhall not bind 
an Inkant, then a recovery could not be had againſt him untill 
full age; And whereas the Caſes in 7 H. 4.22. where an In⸗ 
kant bzings an Aſliſe, and was barred; and afterwards bzings 
A Scire facias to execute a Fine 8 the ſame Land; And the bar 

— in 
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in the Allile pleaded againſt him was not allowed: And in ; 
Ed. 1. Title Infaney, cc. may ſeem to contradict his opinion, 
he ſatd, there was a difference betwirt a concluding by plead. 
ing, and a bar ok his right by Judgment. The third allega⸗ 
tion was, that Holford was not Tenant of the Freehold: 
MUhereto he laid, that that ſhould not help him, koz he ſhall not 
be allowed to plead Non Tenure generally againſt the Judge⸗ 
ment; as 14 Ed, 4, 2. Doderidge Juſtice at gusd to the contrary, 
and ſaid, that a Recovery was not ſo ſacred, but that it 
might be falſified as well in point of Kecovery fo? the thing, 
as alſo betwirt the ſame parties; The Cale in qucſtion is 
concerning an Inkant; and as it appears by Dy. 104. and 5 
Ed. 3. The Judges ought to be his Councellozs; In this 
Caſe aiſo the Jnfant cannot have Error 02 Actaint , and 
therefoze he may falſifie : Firſt, here is a Title and Judgment 
pleaded againſt an Inkant, whereas his Title is not diſcove- 
red, which ought to be done two ſeverall wayes , (viz,) by ap- 

pearance , 02 by default ; Upon his appearance in two manners, 

(viz.) ſur confeſſion od ſur nient dedire: It an Infant in an Aſſiſe will 
confeſs, the Court ſhall not receive his conkeſſton; And ik he 
will not plead ; the Jury ſhall not inquire upon the point of ſeiſin, 
but at large, 26 Ed. 3.63. It he makes a default, and ſo will not 
diſcover his Title, his default is either mera negligentia, and that 

ſhall not pzejudice him, 17 Ed. 2. Saver default 78. 12 Aſſ. Pl. 37. 

14 Ed, 3 Saver default 40. 02 it is negligentia cum contemptu, as 

Bracton calls it, and is in the ſame degreeas a departyre in de- 

ſpight of the Court, (as ik he appear, and after makes default) 
and there Judgment ſhall be given agatuft him, 9 Ed. 4. 16. & 
34 Dy. 104.7 Ed. 2. Saver default. 5. 78. & go, But poſito, that 

Judgment were given againſt him, upon Laekes he may Have 
u Ait of Error, aud alledge that he was an Inkant, and that it 

was given againſt him by default, and the other ſhall not plead 

In nullo eſt erratum, but the Iſſue ſhall be upon the nonage: But 

in this Caſe he cannot help himſelt by a Wait of Error; Foz the 

Judgment is not given againſt him upon the default, but the AC: 

ſiſe is upon the default, as Ferrers Cale Cok. 6. Rep. fol. &. Alſo he 
cannot in this Caſe have an attaint, fo2 it may be the verdict 'ts 
true, as admitting that Platt was leiſed and diſſeiſed by Holford, 
and then releaſed to Holford, and afterward diſſciſed Holford; in 
this Cale, the Aerdia is true, and yet he may maintain the Aſſiſe 
ugainſt Platt: And whereas it hath been lald, that one ſhall not 

falſify where himſelk is party; that rule hath thꝛee exceptions; 

Firſt, if I can ſhew by way of replication, that this recovery is 
void-in Law, J map falſify it in an Alſile, as 36 H. 6. 32. 39 A 

Pl. 6. & 6 Ed. 3.54. Secondlp, it a man recover againſt me certain 
Tenements in B. and they lie in A. and J bzing an Alliſe of mp 
Frank tenement iu A. the Recovery in B. fhall not bax; 20 Ed. 
2 Faux Recovery 12, Thirdly, where the recovery by dekault 
was 
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was upon a Unt abated 2 As if an Adile were brought againit 
my Father, and he died, hanging the Jſſue, and Judgement 
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is afterwards given againft him ; in this Caſe ; becauſe the 


Mit was abated de facto, J may falſify the Recovery, 32 
Ed: 3. Aſſ. 99. Croke Juſtice to the contrary ; He granted that 
an Jufanthath divers pꝛiviledges, as well touching his perſon 
as his Estate; In Ul reall Aaions an Inkant ſhall have his age, 
47. Ed. 3. 5. 21 Kd. 4. 78, 13 Ed. 3. Age 7. But the difference 
is betwirt thoſe things which concern the hereditary right (foz 
which the Parol ſhall demur,) and thoſe Actions which are bzought 
and grounded 4e ſor tort demeaſu, as in Waſte, diſleiſin, oz the 
like 5 And the reaſon is well erp2effed in z H. 7. That he ſhall 
not be there pꝛiviledged, Quia malitia fupplet ætatem: And where 
it is ſaid in 3 H. 6. 10. that an Tnfant ſhall not loſe by default, it 
is to be underſtood of an hereditary right. Secondly, he held, 
that this point having been tried, it cannot be tried again, and 
relied upon Ferrers Caſe, Co. 6. 7,8 19 H. 6. 3.9, Thirdly, he held, 
that the Inkant might have Error 02 Attaint; Foz firſt, the Jury 
may have pꝛeciſe Conuſance ; The pzoof allo is in the affirma⸗ 
tive, (viz.) a ſeiſin and diſſeiſin: And the burthen thereof lies 
upon Platt to pzobe 3 No? ought the Court to recede from 
the fozmer Judgement, fo2 Judicid in curia Regis reddita non 
debent reverſari vel annihila ri, nifi per errorem vel attinctam. 
Fourthlp , it is not meer negligence , but a contempt ts there- 
to Jopned: And there ts difference betwirt a default upon an ozi⸗ 
ginall in another Action; and a default in an Alliſe fo2 the 
lolemnitp of that action: But as the cale is, he conceived there 
, wag not ſufficient matter to ſtay the taking of the Aſſile ; Foz firff, 
The Defendant Platt pleaded it by way of Eſtoppel and Con- 
clufion, and doth not ſtay in facto, that he himſelf was ſeiſed, But 
the chief reaſon is, the circumſtance and miſchiek which would 
enſue; Foz the fraud ts ſo viſible and palpable, quod manu 
tractari poteſt; And then the rule holds, Qui per fraudem agit 


fruſtra agit. 44 Ed.3.46. 41 Aſſ. 48,21.Afl, Pl. 1. Recovery by Col. 


luſion pendant le Adio (hall not abate the firſt TAzit. 3 Ed. 3. 
Et 5 Aſl. 3. Tenant fo? life ſuffers a Recovery by Colluſion 
on nient dedire; it is a forfeiture of his Eſtate, 19 H. g. 5. 44 
Ed. 3. 46. Co. 3. 78,79. Mountague Chiet᷑ Juſtice argued; that 
this Recovery pleaded in Barr is void, becanſe the Alſile is 
de puiſuy temps to that afſiſe , and ſo pꝛevented to have Recovery 
bekoze the Plaintiff, which is confeſſed. by the demurrer; Ana 
he agreed, that regularly a Barr in an Adile is a Barr in 
an Action of the ſame nature. But this rule hath thzee excep⸗ 
tions; Firſt, in Caſe of a Parſon, Pꝛebend, oz Tenant in 


Tail, as the book of 8 Ed. 3.28. is, Secondly, if he be in fron. 


any Title, 40 H. 7, 5 22 Hl. 5. 18. Thirdly, ik he be an Ink int 
ug 5 Ed. 3. 32. Homes non Juvenes is Fo2 an Alliſe fs not lo 


ffrong an Eitoppel as other Itions; Foz as 5 H. 7. 12. Tenant 
Oodo 2 vyleaDs 
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— plwkẽbads in Bar, the Plaintiſt chews all his title at large, with. 
out anſwering to the Bar: So in 9 All. Pl. 10. And there is not 
any difference where the recovery is againſt a ſtranger, any 
where againſt the Tenant; And he ſaid, that this Aﬀſiſe wag 
bꝛought of a ſeiſin, to the Diſleiſing alledged in the firſt Aſſiſe , 
and cited, 3 Ed.3. 46. 13 Ed.3. Title 6, 22 Hen. 6, 18, 21Ed,z, 
23, & 21 Afl. Pl.g, And as to the objection Quod judicia reddita 
in Curia Regis, &c. it holds not in this Caſe- Fo2 as Doderidge 
ald, it cannot be helped by any of the laid wayes: An In ⸗ 
kant alſo is out ok the intent of this Statute; Foz a Judge: 
ment againſt an Inkant ſhall not bind him; Foz all Judgments 
be either by award, by confeſſion, by default, oꝛ by trial; Foz the 
firſt Judgment by award hall not; Foz as 8 Af. Pl. 17. is; he 
may plead releaſe in Bar after an Afliſe awarded: Do 10 
H. 6. 14. Judgement in Account againſt an Inkant, that he 
ſhall account , doth not bind him, if he doth not enter into 
the account. Secondly ;- upon confeffion , 9 Ed. z. 38. 28 Af, 
P1.-52, Thirdly , upon trial by default, as ; H. 6. 10, & 28, 
Aſſ. and Fourthly , upon Judgment by trial, that it hall not 
binde an Jiifant 3 The book of 33 H. 6. 21. that ik there be a 
trial by verdict , it ſhall bind an Inkant, is to be expounded: 
by 7 H.4.25. where it is ſaid tobe in a trial, where the Jnfant 
thall once appear; And fo2 authozity in the Cale, Vid. 18 All 16. 
26 Aſſ. Pl. 6. And Aſliſe was thereupon awarded; And after 
this demurrer adjudged fo2 the ÞPlatntiff; The Tenant in Paſch. 
16. Jac. being demanded made default: Thereupon the Jury 
were dirccteb by the Court to enquire onely ok damages from 
the time of the dillciſin; Fo2 the ſeiſin and diffeiſin are conkeſled 
by the demurrer ofthe Tenant, as 15 All. Pl. 15. & 17 Aſſ. Pl. 2. 
if in an Alliſe the Tenant pleads a releaſe in Bar which is found 
againſt him, the Aſliſe ſhall be awarded in right of damages; 
And it is there laid, with a Nota, that if Tenant pleadg in Bar, 
and afterwards demurrs in Judgement upon another point 
out of the point of the Afſife , and Judgement paſs upon 
the demurrer againſt him, that the Aſſiſe ſhall be awarded in 
point ofdamages, and not at large; And 31 Hen, 6. upon a 
plea pleaded, which is out of the point of the Alliſe, ſeicin hall 
be taken to be confeſſed; And the Jury ſhall inquire onely of 
the damages, and fo the Judgment was here given accozving- 
ly. 


——— 


Southern verſus How. 


(14) Ction ſar le Caſe ; wherein the Plaintiff declares, that the 
| , Defendant befny; poſſeſſed of divers goods, viz.of thꝛee coun⸗ 
terkeit Jewels, and having Faco2s in Barbarie, and knowing 


that 


— — — — ̃ ww =-— 


Jacos1 Regis in Banco Regis. 


— — 


that the Plaintiff was beyond the ſeas, he acquainted his kacoz 
therewith, and commanded him to conceal the counterfeiting 
thereof; And dircaed him to the Plaintiff, being there; And the 
faco2 came unto the Platatiff, and iutreated him to (ell thoſe 
zewels fo2him.telling him they were good jewels ; whereupon the 
Plaintiſt, not knowing that they were counterkeit, (old the jew⸗ 
els, being of the value of 100 l. to the King of Barbarie fo2 800 l. 
and delivered the money to the kactoꝛ, who delivered it over to his 
maſter: That the King ok Barbary afterwards finding they were 
counterfeit, committed the Plaintiff to pꝛiſon, until he repaid to 
the laid King 800 l. And that afterwards the Plaintiff requeſted 
the Dekendant to pay back unto him the laid 800 l. and he refu- 
ſed. The Defendant pleaded the general Jſlue z And ahe jury up- 
on a ſpecial verdict found all this matter, erceptiyg,z,That-the 
Defendant had directed his facto? to the Plaintiff; And that the 
Defendant had commanded his faco2 not to diſcover that the 
jewels were counterfeit: And it was argued fo2 the Plaintiff; 
Firſt, that where one is party to g fraud, all which follows by rea- 
ſon of that fraud, ſhall be ſaid as done by him; Aud here the De⸗ 
fendant is the firſt actoꝛ in this fraud ,: Firſt, by his knowing they 


were counterfeit; Secondly , by ſending his kacke; und ſelling. 


them in Barbary: And to that purpoſe were cited PJowd, Coment, 


473-Sanders Caſe.,of the poyſoned Apple, & Co. 9.8 1. Goryes Caſe; 


And in this Cale, it is a deceit although there be not any warran⸗ 
ty, as 9 H. 6. 53. & 21 Aſſ. pl. 4 1, & 42. Af. pl. 3.7 H. 4. 15. 11 E. 4. 6. 5 
E. 4. 126. & Co. 4. 18.20 H. 6. 35. and Chandler and Lopus Caſe ad- 
judged in this Court 1 Jac. where one ſels a Bezar ſtone, ſciens that 
it was counterfeit, and he did not warrant it, yet fo2 that it was 
ſciens,the Plaintiffhad judgment. Secondly , he held, that al- 
though the jury had not found alt the matter contained. in the 
Declaration; yet becauſe they have found matter ſufficient, that 
the Plaintiff chall recover: And to that purpoſe were cited Bridges 
Cale, in Dy.75. and Sir John Sydenhams Cale verſus Man in this 
Court, where wozds were, If Sir John: Sydenham could have his 
will, he would kill, &c. And the Jury found that he ſpake theſe 
wozds, I think in my conſcience if Sir Jbhn, &c. it was adjudged, 
that although the verdi be different, pet becauſe the matter in 
the verdict was ſufficient , the Plaintiff ſhould recover, cc. So 
here, ac. And it was argued to the contrary fo2 the Oefendant 
that the finding in the verdic is fo material in the variance, that 
there remains not matter ſufficient in the Declaration to main- 
tain the Action: Firſt, they cannot be ſaid to be counterkeit jewels, 
becaule it is confeſſed by the Plaintiff, and ſo found by the Jury, 
that they were of the value ofa 1001. which is a competent va- 
lue fo2 good jewels ; And the value of a jewel conſiſts in the Eſti⸗ 
mation of him who will buy it; And to that purpoſe was cited 
38 & 39 Eliz. in the Common Bench,Dampat ver/#s Symſon,'De- 
condly, becauſe there was not in this Cale any warranty mas 
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to the Plaintiff that it was a good jewel, as 11 E. 4.6. 7 H. 4. & 13 
H. 4, 1. Thirdly, kor that the deceit done unto the Plaintiff is 
found to be done by his ſervant ; And the Jury find, that the 
maſter did not command the lervant to conceal them to be coun- 
terkeit: And then by his general power to ſell, The maſter chall 
not be charged, if the ſervant erceeds his power. Vid.gH.6. 33. & 
Doctor & Student, 137. Fourthly, fo2 that the ſervant had but a 
power given him from his maſter to ſell, which power he cannot 
aſſign over to anyother t Therefoze fo theſe material vartances 
an Action upon the Caſe, being an Action founded upon the truth 
of his Caſe, which if it fatl, the Action alſo periſh,he concelved the 
Action was not maintainable: And to that opinion the Juſtices 
inclined, and pꝛincipally koꝛ the third reaſon ; And in Trin 16 Jac, 
it was atgubd again by Davenport fo2 the Plaintiff, who an: 
ſwered to thut objection , that koꝛ the ſale by the ſervant , The 
maſter ought not to be reſponfible ; And he laid, that as the fraud 
inthe maſter was general, and his direction fo? the ſale thereof; 
ſo he ſhall be anſwerable fo2 the Damages which any particu: 
lar perſon hath thereby; and compared it to the Caſe of 27 H. 8. 
22, of antiſance in a high wap; And what is done by the ſervant, 
the maſter ſhafl not avoid, appears 9 H.6.53. & 11 E.4.6. Long, 
5 E.q.17. Dy. 238. Jn this Cale alſo, the maſters receit ofthe mo: 
ney fo2 the 8 joyned with his pzecedent command, ſhall 
charge himſelf; Fo2 an afſent ſubſequent without any pzecedent 
commandſhallcharge him, as to his own Ad. 2 H. 7. 17. 2 H.4, 
18. And as to that objection, That there is ſuch material vart- 
ance betwirt the vervic and the Declaration, that it deſtroyes 
the Action; Pe ſaid, that where many circumſtances are al⸗ 
[edged to induce an Action, and ſome part of them material, and 
ſonre not it ſo much be fouud by the ver dia to maintain the Action, 
it is good enough: Dtherwile it is in an Aſſum pſit founded upon 
two conſiderations; ik the Jury find the one, and not the other, 
there the Action falls, becaule the Aflumpſit is founded upon the 
total conſideration, as 27 H.8.24. Sir Thomas Coventry Sollici⸗ 
to} general fo2 the Defendant, and he vouched ſeveral Caſes 
wherein the maſter is not charged fo2 the act of his ſervant ; And 
as to the book of 9 H. 6.5 3. urged againſt him, he laid, that Fit. H. 
B. f. 94. is otherwiſe, which is, That if one ſell certain Pipes or 
Wine with warranty, and they are cozrupt, Action upon the Caſe 
lies, which implies that it lies not without warranty; That may 
be reconciled, fo as 11 E. 4.6. is, if a man ſell coxrupt Uiguals, 
Action upon the Caſe lies without warranty, becauſe it is pꝛohi⸗ 
bited by the Law to ſell coꝛrupt victuals ; But in the ſame Cale 
of wine, if it be ſmall wine, and the party buyes it, fo2 ſtrong 
TUine, no ſuch Action lies And in this Caſe, although the De⸗ 
fendant commanded his ler vant to ſell, qc. Jt is to be taken a 
ſale in lawful manner, as 11 Ed.. & 9 HH. 6.5 1. 13 H.7. 15. The 
Plaintiff alſo in this Caſe hath not alledged any legal . 
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Fo? he ought to have altedged, That he was arreſted and impzi⸗ 
ſoned after the Law of the Countrey of Barbary ; But if the im: 
pꝛiſonment were Tortiozs, Then he hath not any legal damage, as 
26 H. 8.3. Allo, in an Action upon the Cale, there ought inthe oztgi- 
nal to be mention made of all the cauſes,as 38 H. 6, is: But here 
be thꝛee material variances betwirt the Declaration and the ver: 
dic, ſo as there cannot be any cauſe to maintain this Action, ac. 
Doderidg Juft. if a Gold{mith makes Plate, wherein he mingles 
d2ols, (0 as it is not accoꝛding to rhe ſtandard, and ſeuds his ler⸗ 
vant to a Fair to ſell it, who ſells it fo2 good Plate accoꝛding to 
the ſtandard; That an Action upon the Caſe lies againſt the ma: 
ffer 3 Ad quod Montague afſented, becaule it fails in the pꝛice in 
ſilver : But here it fails but in the value, fo? jewels are ſold by 
their valuation. (Note, This diverſity, Pretii & valoris) Haughton 
uſtice, if one command his ſervant to ſell an ill horſe, and the ſer- 
vant ſells him for a good one, whereby the Servant is arreſted and 
indamaged, yet the ſervant ſhall not have his remedy againſt his 
maſter : And Doderidge cited a Caſe to be adjudged 33 Els, in the 
Common Bench; A Clothier of Gloxceſterſhire ſold very good cloth, 
ſo that in London, if they ſaw any cloth of his mark, they would 
buy it without ſearching thereof; And another, who made ill cloth 
put his mark upon it without his privity 3 And an Action upon the 
Caſe was brought by him who bought the cloth , for this deceit, 
and adjudged maintainable; And the Court in the principal Cafe 
inclined in their opinions againſt the Plaintiff, 
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Burwel verſus Wood. 


(1) o venant; Foz that the Defendant covenanted by 
e AIndentute, Whereas he had lold tothe Defen- 
dant all bis Copyhold Land in Framlingham , 


That it it all exceeded the quantity of 8 Acres 
3 (to be meaſured accoꝛding to the pzopoztion of 

- REELS) irteen foot and au half to every Pole) That he 
ſhould pay foꝛ every Acre over and above the 8 

Acres, (fo to be meaſured) accoꝛding to the laid rate of 4 l. foz e⸗ 
very Acre: And alledgeth in facto, that the Topyhold Land was 
12 Acres meaſured by the laid mealurer: And fo? that he had not 
paid 16 l. fo2 the ſafd 4 Acres, over and absve the laid 8 Acres, he 
bzonght the ſaid Action, The Defendant pleaded, that there were 
not 12 Acres meaſured,#c.And J\ſue thereupon,and found fo? the 
Plaintiff; And it was moved in arreſt of Judgment, that the 
bzeach was not well aſſigned, becaule it is not alledged , that the 
Lands were qdmeaſured; Fo? untill meaſurement, the ſurplu: 
ſage above the 8 Acres cannot be known:And the Dekendant hath 
not bzoken the Covenant untill he be required to pay, ałter the ad⸗ 
meaſurement, which ought to be notified unto the OefendanttSed 
non allocatur; Fo? the Plaintiff might admealure it pꝛivately, 
and he need not tell the Dekendant when he admeatures it, but 

he taking upon him to demand ſo much, (whereas in rei veritate it 

is but ſo much) which the Dekendant affirms, an Action well lies; 
And here the Jſſue being, that they contained ſo much to be ad: 
meaſured,#c. Thich being found, it was held by all the Court, 
that the declaration was good enough. 


Harts Caſe. 


(3) Hi being Endided in London, fo2 a Reſcous made to Ser, 
Ijeant of the Mace, upon a Plaint in London: Upon Not 


guilty, 
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guilty, it was found fo2 the King, and a Fi ine aſſeſſed of x01. and 


impziſonment without bail oz mainptſe , and to find ſureties fo 
his good behaviour: And a Ut of Error betngbzought, the Er⸗ 
roꝛ aſſigned was, becauſe it was not vi & armis : Sed non allocatur; 
Fo? although it were Erro2 at the Common Law, yet it is made 
good by the Statute of 37 H.8.cap.8. Secondly, becauſe it is not 
alledged, that he made the arreſt by vertue of a Tarrant, and 
then he had not any authozity: But becaule the Endia ment was, 
that by vertue of a Plaint befoze ſuch a Sheriff, naming him, gc. 
he was lawfully taken oz arreſted. it is to be intended that he had 
a good Warrant ; And therefoze was well enough: Whereupon 
the Judgmentwas affirmed. 


. ; Dent verſus Parſo, 


Ep levins The Defendant avows koꝛ 461. Rent £02 a year and 

balk, being 251. by the pear; The Plaintiff pleads payment 
of 12 l. And another Jfſue was bzought fo2 the 24 l. And koz the 
firſt Iſſue, it was found fo2 the Plaintiff, and damages and coſts 
tared by the Jury; But it was found againſt the Plaintiff foꝛ the 
ſecond Jſſue 2 And now moved, that the Juries finding of coſts 
and charges fo? the ]latntiff,is void; Foꝛ when part is found fox 
the avowant, he (hall have return, and damages and coſts; And 
the return ſhall be fo2 the Defendant, where any part is found fo 
bim: (Wherefoze it was ts accoꝛding p. 


Marſhal and his wife verſus Doyle, 


Reſpaſs by Baron and Fez, fo breaking of the Cloſe of the 
Baron, ad damnum eorum : And fo2 this cauſe after verdic,tt 
was moded, that the declaration was not good, no2 aided bythe 
Statute 3 And tt was lo adjudged. 


Barmund verſ#s ,, ++ +5 + 


Ction upon the Caſe ; Foꝛ ſaying, That he had two baſtards, 
Land ſhould have kept them - By reaſon of which woꝛdg, dil⸗ 
coꝛd aroſe betwirt him and his wite, and they were likely to have 
been diwoꝛſed: After verdig, it was moved in arreſt of Judgment, 
that theſe wozds were not actionable, becauſe he doth not ſhew 
any tempo2al loſs; as lols of marriage „ oz the like: But this 
imagination, to be divozſed, is not to any purpole, f02 it is but a 
cauleleſs tear; And of that opinion was all the Court:TUherefoze 
it was adjudged fo2 the Dekendant. | 


Ppp Furnis 


(3) 


(4) 


(5) 
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Furnis verſus Leiceſter, 

A Ction upon the Caſe 3 Fo? that the Defendant falsd & decep- 
Alte ſold unto him ſuch a day 220 Sheep, affirming that they 
were his own Sheep, ubi revera they were the Sheep of J. S. The 
Defendant pleaded Not guilty, and found againſt him: And it 
was moved in arreſt of Judgment, that the Action lay not; Bee 
cauſehe dath not ſhew, that the Oefendant had committed any 
offence in affirming them to be his; And he doth not ſhew that he 
had any damage, o2 that J. S. had retaken them, o2 ſued him fox 
them, as 42 Afl. 8. Sed non allocatur; Fo2 the ſale of goods which 
were not his own, but affirming them to be his goods, knowing 
them to be a ſtrangers, is the olkence, and caule of the Action ; And 
ik he ſhould tarry untill the goods were taken from him again, it 
might peradventutt be miſthievoits unto him, and he ſhould be 
without remedy : Wherefb2e,abſente Montague, it was adjudgen 
fo2 the JIlatntlff, - TRAIT | 


Kirkman erſus Thomſon. 


* 
0 
N * 


EF firmæ: Upon a fpectal verditt, the Cale was ſuch ; 


One Richard Greycroft was leiled in Fee of the Land in 
queſtion , And by Indenture covenanted with Richard Boles a8 
well in conſideration of 200 l. paid by the (aſd Richard Boles 
as in conſideration of a marriage betwirt Leonard his Son, and 
Anne the Daughter of the ſaid Richard Boles, to convey the 
Land to the uſe ok the ſald Leonard and Anne, and the heirs 
of the body of the ſatd Anne to be ingendꝛed, and to his right 


. heirs; The marriage takes effect; the Father dies befoze the 


aſlurance, Leonard in perfozmance of his Fathers Covenant 
makes the aſſurance accozdingly; afterwards they have Illue 
Richard the Leſſo2; And afterwards Leonard tnfeoffed one 
Woodroff, and Leonard and his wite levied a Fine to the 
laid Woodroff, under whom the Defendant claims; And 
Richard Greycroft enters as fo; a forfeiture by the Statute 
of 11 Hen. 7. And whether his Entry was oz not, was 
the queſtion, Firſt, this being a conveyance as well made 
fo2 mony fo2 the Father of the Fee, as fo2 a marriage, not be: 
ing found expꝛeſly to be koꝛ a joynture, it Gall be ſaid to be a 
arne within the Statute ok 11 Hen. 7. And it was re⸗ 
olved, that it ſhould; Foz theconvepance being by the Baron 
92 his Anceſtoz in conſideration ok a marriage, although 
it be conjoyned with a conſideration of mony, is within the Dta- 
tute, and it chall be expounded as a joynture within the letter 
and mention of the ſaid Statute. Vid.z & 4 Ph. & Mary, Dy. 146, 
& 248, Secondly, it was moved, whether this were an eſtate 


Tail 
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Tail in the Fezze onely, 02 in the Baron any Fee; Foz if it be an 
Eſtate Tail in the Baron as well as in the Fee, the n it is cleer ly a 
good alienation out of the Statute ; and it was an Eſtate Tail 
in the Fee, und but an Eſtate foꝛ lite onely in the Baron. Thirdly, 
(which was the pzincipall queſtion) ik this being a Joynture 
within the Statute , whether the altenation by the Fee with 
her firſt pusband who limited it, be a fozfeiture within the 
Statute; Foz it was moved, that this Statute intended to 
pꝛovide fo2 the Iſſueg of ſuch Feet who are Inheritable to 
the ſaid Entail, and it is as an advancement ſettled by the An⸗ 
ceſtoꝛ of the Baron; And therefo2e- although the firſt Bron, who 
made the limitation, joyned in the afſurance, he having but an 
Eſtate fo2 like, it hall be a fozfeiture in the Fee: But it was 
reſolved by all the Court, that it was not any kozkeiture with. 
In the woꝛds; noꝛz within the intent of the Statute: Not with⸗ 
in the woꝛds, fo2 the woꝛdgs be, If any Woman being ſole, or 
with any after- taken Husband, &c. And here ſhe was not ſole, 
and this Pusband who conveyed. it is he who was married to 
the Feme befoze the convepance 2 But Doderidge (aid, if that con- 
veyance had been a conveyance by the Father to the Fee befoze 
marriage, and afterward ſhe had taken the Son to Bæron, it 
would peradventure have been a moe difficult queſtion. Se⸗ 
condly, it was held to be out of the intent ok the Statute , be- 
cauſe the Baron who made the aſſurance , jopned with the Fee 
in the alienation ; and this Statute being in reſtraint of the 
Common Law, is to be taken ſtrictly; And the Statute did 
not intend but to pzovide ; that diſinheriſon ſhall not be to the 
Heirs of the Pusband contrary to his intent; But here this 
being with his intent, it may well ſtand with the Statute; 
and is not any alienation againſt the purview thereof : There- 
foe it was adjudged fo2 the Defendant, Vid. Co. Rep. lib. 3. fol. 50. 
Browns Caſe, and fol.go, Lincoln Colledge Cale; and Plow.463; 


464. 
Hingen verſus Payn. 


| upon an obligation of 400 l. conditioned for the per- 
| Ffo2mance of Covenants in a Leaſe; The Defendant pleads 
perfozmance generally; The Platntiffſhews, that the Leſloz by 
Deed enrolled, within the fix moneths, bargatned and ſold the 
reverſion to I. S. and T. D. And there being a Covenant in the 
Leaſe, that the Leſſee at Michaelmas, (being the end ol the Term) 
02 after upon requeſt, ſhould deliver the poſſeſſion to the Leſſoz, 
his Heirs oz Aſſigns « Pe alledgeth fo2 bzeach , that 1. S. and 
T. D. the next day after Michaelmas came unto the Houle , and 

Ppp 2 required 
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required of the Defendant the delivery of poſſeſſion, and he had 


not delivered the poſſeſlion: And Iſſue being upon this requeſt, 
the Jury found, that the ſaid IS. onely came and required the 
poſſeſſion, and he did not deliver it, ac. The finding of the de. 
mand made by one, is not warranted by this Illue: Sed non al- 
locatur 5 Foꝛ they two having but one Title, the demand by one 
of them is the demand of both, and the delivery of the-poſſeſſion 
to one, had been the delivery to both; WWherefoze it was a good 
demand, and the Illue well found. Secondly, it was moved, 
That the bꝛeach aſſigned was not ſufficient ; Becauſe he doth not 
ſhew that the two bargainees gave notice unto the-Defendant, 
that they had the teverſion by bargain and ſale 5 And without no- 
tice the Tenant is not bound to take conulance thereof, noz can 
they take advantage of any condition ko; non-payment of the 
rent, nomo2e can they of this O bligatton to'delfver polleſſi⸗ 
on: Sed non allocatur; Foz being the condition in a Bond, it is 
at his petil to take notice, being obliged to deliver it to him oꝛ his 
alligns⸗ And this requeſt by the one is ſufficient: TAherekoze it 
was adjudged fo2 the Plaintiff. # 


Turnman verſ#s Cooper. 


Jectione firmæ: Upon a ſpecial Uerdic, the Cale was; One 
by Deed gave Lands to Baron and Feme, und to their Heirs, 
habendum to them and the Heirs of their bodies, Remainder to 
them and the ſurvivoz of them fo2 his like, to hold of the Chief 
Lozd with a warranty to them and their Heirs : And whether 
this were an Eſtate Tail, and a Fee expectant, o2 onely an Eſtate 
Tail, was the queſtion ; Foz the Oonees are dead without Jfſue, 
and the Plaintiff claims under the Peir of the Donoz, and the 
Defendant claims by the Debiſe of the ſurviving Donee. And 
after argument, it was adjudged, That it was an Eſtate Tail 
with a Fee expectant 15 02 firſt, it is given in Fee, and the haben 
dum, although it limits an Eſtate Tail, doth not limit the E⸗ 
ſtate to any other, ſo the Fee remaines as at the firſt it was li⸗ 
mited; And this is inkozced by the tenure limited to the Lozd 
Paramount, which cannot be, it it were an Eſtate T ail: Alſo, the 
CUarranty being to the Donees and their Heirs, chew the in⸗ 
tent to be, that they ſhould have Fee; And then the office ok the 
Judges is to expound, that all the wozds of a Deed ſhould be 
cffcctual, if it might be; And by this conſtruction all the parts of 
the Deed would ſtand together: TUhercfoze it was adjudged fo2 
the Dekendant. And they held, that there was a difference, when 
the limitation is in one and the fame ſentence, as a gift to one and 
his Heirs, Si hæredem de carne ſua habuerit, as 37 Aſl. pl. 15. 18: 
Ulhere a gift to one and his Peirs, Si hæredem de corpore ſuo 
habuerit , is un Eſtate Tail onely , becauſe it is one and the 
fame ſentence 2 But when the limitation fs firſt abſolute , = f 
aftcr 
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after the imitation inthe Habendumis' isto her and the Heirs of his 
body, a1id doth not limit the Eſtate-over to any other, that {tands 
well with the firſt, andbothſhall ſtand. Vid. 21. H.6.7.45 E. 3. 20. 
Verf, 35. W e it 5 . adjudged (02 the Defendant. 


Travers verſus Gerrard Malyis/ | 


be * 50 l upon a Leaſe fo? years ; The Defendant! vie. (10) 


ded Letters Patents of P2otection dated 5 Jac. Reciting , 
whereas he was indebted to the King in 200 l. The King fo2 the 
moe ſpeedy payment ok his Debt, received the ſaid Garret Ma- 
lyns into his pꝛotection, and that none ſhould meddle with his per⸗ 
ſon 02 goods, oꝛ ſue noꝛ implead him inany Court fo2 any Debt oz 
 Trelpa(s, &c. until the King were ſatigfied;3:Atd fo demanded 

Judgment ik he ſhould be inkozced to anſwer* And it was thereup- 
on demurred; Flrſt, becauſe Gerrard Malyns fg impleaded, and 
this pzotection is of Garret Malyns: ſo another perſon: But it 
was alledged, that they be one and the ſame perſon, and cited ſome 
Authozs and authozity to that purpoſe. Secondly, it was alledg⸗ 
ed, that by the ſtatute of 25 Ed.3. thele pzotections are -expycſly, 
that none ſhall be delayed upon them, but the party ſhall aiſiver 
and go to Judgment; But execution ſhall ſtay: and fox this cauſe 
the Court here held, that this pꝛotection is not allowable ; But 
when it came to Execution thep would advile : Whereupon it 


was 02dcted that he (ould anlwer. 


Thomas Harrington verſus Sir William Garraway, 
Cujus principium ante Page. 


Dub. upon a Leaſe fo2 years made by Sir John Harrington to 
the Defendant ; And that afterwards he was bound in a 
Statute to the Plaintiff of icool. And that this reverſion and 
rent were delivered in extent: Whercfoze he took it by the er- 
tent, unde actio accrevit ; The Dekendant pleaded a foriher Sta⸗ 
tute to Sir W. Cockeyn of 200 0 l. and that this reverſion and 
rent were extended wh that Statute: {Aherefoze, ac.the Plain⸗ 
tiff replies, that Sir William Cockeyn, after- the Stattite made 
unto him, and the Statute made at the Plaintiff, had taken a 
Leaſe foz years of the Plaintiff, ſo he had ſuſpended his Sta⸗ 
tute; And Iſſue thereupon, that Sir John Harrington demiſed 
unto him this Land, and found fo2 the Plaintiff, quod demiſit: 
Now Noy moved in Arreſt of Judgment, That this is no cauſe 
to give the extent to the Plaintiff, no2 can he avold the Extent 


(11) 


of Sir William Cockeyn ; But upon this matter, if there ſhould 


be cauſe to avoid the extent, he ought to have bꝛought an Audita 
querela to avoid it, and not otherwiſe; Fo? that he is in, by mat- 
ter of Recozd, as 17 Aſſ. pl. 45 Ed.3. and other books, * 

ta⸗ 


> 
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"Statute being of Kecozd , cannot be avoided but by matter of 


Beco2v t Sed non allocatur; Fo2 when the Plaintiff had once 
lawfully extended, and the Land delivered him in extent, he 
may avoid in this Action by plea, the extent upon the koꝛmer Sta- 
tute, and ſhall not be put to an Audita querela; Foꝛ the ſecond 
Extent never was lawful , but was lulpended by taking the 
Leaſez And then the Plaintiff having well extended, may well 
maintain this Action: Wherefore it was adjudged fo2 the Plain⸗ 
tiff. Vid. poſtea. 3 BIT 7437 


9 


Hunt verſus Dowman, Trin. 15. Jac, Rot, 


tion upon theCale; Tuhereas the Defendant being Lef- 

Mee fo2 pears; the reverſion in kee to the Plaintiff (and ſhews 
how) the Plaintiff coming to the houle to ſee ik any waſte was 
committed therein, o2 any defen in the reparations, that the 
Defendant diſturbed him, and would not ſuffer him to enter 
and view the waſte; by reaſon whereof he is without remedy to 
puniſh the ſame : After Uerdia fo2 the Plaintiff , upon Not 
guilty, pleaded , it was moved in arreſt of Judgment, that this 
Action lay not; Firſt, becauſe it was not ſhewn what waſte was 
done, ſo as it might appear to the Court, that there was cauſe 
of Action of Waſte. Secondly, That it never was ſeen bekoze 
this pꝛeſent, that ſuch an Action had been bꝛought; and there: 
fore it is not now allowable. But all the Court held, that the 
Action was maintainable; Foz to the firſt objection , the Law 
will not pꝛeſume that he can come toa pꝛecile knowledge what 
waſte is done without a view; and therekoze ſhall not be bound 
Action to aſſign oꝛ to ſhew it in particular. And they all held, 
that this Aion well lay, fo2 otherwiſe none might ever have an 
Action of Waſte , if he might not ſhew in what place the waſte is, 
to aſſign the waſte in ſpecie : And as the Law gives to the Leſſo? 
oꝛ to him who hath the Reverſion, liberty to enter, to ſee if there 
be waſte, to the intent he might have his Action, if there were 
cauſe $ So if he be diſturbed in his entrance and view (which is 
the ſole means ot have remedy) the Law will not leave him 
without remedy to puniſh that wꝛong, and therekoze gives 


”_ this Action, TAherefoze it was adjudged koz the Plain⸗ 


Pollard 


c 


— 
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Pollard very Blight. 


Lot Affault and Battery in London, where; the Defendant 
Pleaden allault and kound againſt him, and Damä⸗ 
ges aſleſſed to 213 l. 68.8 d. And Judgment koꝛ the Plaintiff; And 
Erro? thereof bꝛoͤught, and the Erroz aſſigned, that whereas 
Midd. and the City of London ate leverall Counties, and every 
oꝛiginal TUnit ought to be directed to the Sheriff of the County 
where the,cauſe of the Action ariſeth z Er quælibet Actio & nar- 
ratio fundata ſuper tali brevi locari debuit in eodem comitatu in 
quem breve originale emanavit; And whereas the treſpaſs where⸗ 
of tulit breve ſuum tranſgreſſionis, per idem breve ſupponitur fuiſſe 
apud London nihilominus; the TUit was directed to the She⸗ 
riff of Midd, Et nihilominus it appears by the Recozd , that ups 
on the Defendants appearance in the laid Court of Common 
Bench, at the ſuit ofthe Plaintiff in placito predicts, the Plain- 
tif declared againſt him in placito prædicto, & actionem locavit 
in London, auld complained of a Treſpals in London, prout ap- 
pears by the Recozd; Motwithſtanding the TWzit oziginall p2o- 

fecutedin placit.ſuper quo narratio tundara fuit direct. ivit Viceco- 
mit. AMidd. abſque aliquo alio brevioriginali ad narrationem illam 
warrantizandum, & fic Actio & narratio prædict. verſus Defend. im- 
petratur in alio comitatu, ubi breve originale emanavit. And {8 
there is a manifeſt variance betwixt the Wait and the Declaratt⸗ 
on, and the Declaration is vicious, and the Judgment thereupon 
erroneous ; And he further ſaid, that the (ae zit was re- 
turnable, and returned Trin. 13. Jac. and continued uſque 
Term. Mich. which (Wit and continuance upon them were ne⸗ 


ver certified; Wherefore he pꝛayed a Wait to the Lozd Ho- 


bart, to certiſie the continuances, and to Thomas Spencer Cuſtos 
brevium, ta certifie the Ait, which was in this manner , Vic. 
Midd. ſalutem, &c. Si Henricus Pollard fecerit te ſecurum, & c. tunc 
pone, &c. Willielu Blight quod {it coram Juſticiar, &c. qua- 
re vi & armis apud London in ipſum Henricum inſultum fecit, 8c. 
And upon return in Hill. Term, that the Plaintiff obtulit fe, ec. 
the Defendant appeared, and upon that Capias returnable 
quind, Trinitat, andafter an alias Capias returnable, Octab. Mich. 
The Defendant thereupon pꝛayed a Scire facias ad audiendum Er- 
rores, & ſuper hoc the Defendant in the Mit of Error pleaded 
In nullo eſt erratumzAnd thereupon being moved in Court, it was 
ſaid, that this Unt in Midd. is no it to warrant the 
Declaration in London, and then after verdig the want of an 
Qiginal is helped by the Statute of 18 Eliz, But the Court 
held it was Erroꝛz Foz true it is, that where there is no ozigi⸗ 
nall, it is holpen by the Statute ; but a vicious o2iginall is 
not helped: And it being here chewn and alligned fo _ 
at 


Tx Rror of a Judgment in the Common Bench » in Treſpaſs (3) 
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that this was the oꝛiginal in this plea, and this oꝛiginal is certiſi. 
ed as an oꝛiginal upon this plea, which is vicious, and doth not 
warrant the Declaration, it being variant from it; TAherefoze 
koꝛ this cauſe the Judgment was reverſed : No2 the Court is certt. 
fied that this is the TU2it in this plea betwixt the lame parties, and 
the Court will not intend another UWlzit, o2 that it was without 
Ulait; | 


Dominus Rex & Parker verſus Webb, 


Nformation by Parker fo2 the King and himſelf, againſt Sit 

John Webb and his Lady upon the Statute of 23 Eliz, fog 
that the Fee being of the age of 16 years did not repatr to a- 
ny Church oz Chappell to hear Divine Service at any time 
within 11 moneths laſt paſt ; Wherefoze he demanded 220 l. 
and pꝛaped to have the third part thereof fo2 htmlſelf, accopd- 
ing to the Statute. The Defendants pleaded , that this in⸗ 
formation being upon the Statute of 23 Eliz. Another 
Statute was made Anno 28, whereby it was enaced, that 
every offender in uot repairing to Divine Service, who here: 
after ſhall be thereof once convicted, ſhall in ſuch of the Terms 
of Eaſter 02 Michaelmas as ſhall be next after ſuch conviction, 
pay into the receipt of the Exchequer , after the rate of 20 | 
fo2 every moneth ; which ſhall be contained in the Endiamen 
whereupon ſuch conviction ſhall be had; And ik default of pay- 
ment be made, that the Queen ſhail take, ſeiſe, and enjoy all 
the Goods, and two parts of the Lands and Leaſes of ſuch 
offender ; And it was thereby further Enacted, That upon the 
Endictment of ſuch an offender, a proclamation ſhall be made at the 
ſame Aſſiſe wherein the ſaid Endictment ſhall be taken, whereby 
ſhall be commanded, that the body of ſuch offender ſhall be ren- 
dred to the Sheriff of the ſame County, before the next Aſſiſe or 
Goal delivery; And if at the next Aſſiſe or Goal delivery, the ſame 
offender ſo proclaimed ſhall not make his appearance of Record, 
that then upon ſuch a default recorded, the ſame ſhall be as ſuffici- 
ent a conviction as if it had been tried by verdict: And they ſhem, 
that the Fee was convicted upon ſuch a pzoclamation , and de- 
mand Judgment, if the inkoꝛmer ought to maintain this Action; 
Whereupon the Attozney General demurred:The point ſolely is 
whether a Feme Covert being convicted by Endictment at the 
Kings ſuit, be liable to the (uit of an Jnfo2mer upon the Statute 
of 23 Eliz. after the year that ſhe was convicted: Jn the deciſion of 
which queſtion, there are thꝛee Statutes to be taken notice ok, and 
conſidered ; Firſt, the Statute of 23 Eliz. whereby it is enaced, 
That every one who is abſent fo2 a moneth ſhall fozfeit 201. 
fo2 the moneth, being inde legitime convictus, to be demanded in 
any Court of BRecozd within a year after. Secondly, the 
Statute of 28 Eliz, which pzovides further , that if a man be 
once 


Jacos1 Regis in Banco Regis. a8t 
once Endicted toz Beeulancy , this Endicment ſhall be good fo? 
the fozfeiture, and that the Offendoz ſhall fo2feit by the moneth 
untill ſuch time as he conkozm Himſelf, ac. Thirdly, upon the 
Statute of 35 Eliz. which ozdains, that the fozfeitures map be 

recovered by the Queen by debt, «c. (Uþereas bekoze there was 
not any remedy koꝛ the Queen to recover the entrie, but by En- 
pigment; And this Statute of 35 Eliz. doth not repeal the foz- 
mer Aas, being in the affirmative ; Jn pzoof whereof was cited, 
Dy. fol. 19. Leſſee fo2 years ought to take Þedgbote by aſlign- 
ment, pet he map take it without affignment ; fo? the affirma- 
tive doth not take away the power which the Law gives him; 
Do upon the Statute Gregories Caſe , Co. 9. Rep, fol. 19, and 
20. And upon thele Statutes of Recuſancy, the remedies be 
Cumulative, andnot privative, as by the Statute of Weſt, 2. 
Cap. 20. of Elegit, The King may take his execution after the 
Statute, he may ſue by Exchequer-pzoce(s , if he pleaſe, koz 
he is within the Statute foz his benefit , but not fo2 his dif: 
advantage, Vid. Co. 6, 45. and Co. 11, 66. And where⸗ 
as it hath been objected, that the Ring bp this ſuit by the tnfoz- 
mer ſhall be a loler, becauſe now he is to have but the third 
. part , whereas befoze he was to have all, after the Hug- 
ands death; Jt was thereto anſwered, that the Law re⸗ 
ſpects a p2elent benefit moze then à future poſſibtlity; Co. 5. 
25. And tu pꝛope the Rings prerogative in fuch Caſes, were 
tited 18 Ed, 3. Scir. fac. 10. Ik the King bzing an Action, and 
the party dies, his zit chall not abate; And 30 H. 6. 2. 12 
H. 7. 12. 11 H. 7. 1. And 7 Ed. 6. Bro. nem Caſes, Pl. 439. It 
an inkozmation be exhibited in the Exchequer by a Common 
erſon fo2 the King, and the Defendant pleads in Bar, and 
raverſeth the inkoꝛmation: The Ring map Traverſe the mat- 
ter ok the Bar, if he pleale, and is not bound to maintain 
the matter contained in the abſque hoc, &c. Vid. Title out- 
lawꝛp pla. ultimo. TUheretfoze, 4c, But on the contrary ſide it 
was ſhewn by George Croke, that by the Statute of 3; Eliz. 
there is not any new penalty given, but a remedy onelp fo? the an- 
tient; Et nemo debet bis puniri pro uno delicto; And if the Þus- 
band ſhould be new charged, and the King after the death of 
the Þusband ſhould ſeiſe the Goods and Lands, ſhe had not 
any remedy } Fo? ſhe. cannot have an Audita quetela againſt the 
King ; And Green and Edwards Caſe, Hill. 36 Eliz, where an In- 
kazmation was bꝛought fo2 the cutting down of 2000 trees: The 
Doekendant pleaded, that at another time one 1.8. bad bzought 
an inkozmation fo2 the ame matter; And it was demurred there⸗ 
upon, and adjudged.againſ the Rig; The reaſon there given, 
was, becauſe an Audita querela lgg,yot againſt the King: and 
 heagreed to all the Caſes bekoꝛe cited, touching the Rings pꝛe⸗ 
rogative , but it doth. not erteng ta charge a man twice koz 
one offence, fo2 that would be injuſtice 3 And he laid, that when 
the party is convicted atthe Rings pgs „it is ſo appꝛopꝛiated he 
2qq E 
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the King as no other may mevvie therewith; And to that purpoſe 
he vouched Dod oꝛ Foſters Cale, Co. u. 65,4 34 Eliz. Hartings Caſe; 
Where an infozmation was erhibited upon the Statute of 5 Ed. 6. 
fo2 buying of woolls ; and atterwards another inkozmed againf 

the ſame party to have the ſpeedier execution fo2 the King; And 
adjudged that he could not; And in 4 Jac, Ormſdich tnfozmed a: 
gainſta Papiſt after conviction , and adjudged that it lay not; 
(But note that was not in Caſe of a Feme covert) And in Trin. 
14 Jac. in the Common Bench rot. 258 2. I hreeles Caſe,and Trin. 


14 Jac. 2390. in the ſame Court accoꝛd: And whereas it hath been 


objected, that ſhe being a Fee Covert, is not to be charged; He 
thereto anſwered, that the Husband is not charged, but in reſpect 
of his Feme; and therefore the perlon of the Fee being diſcharg. 
ed, ſhall diſcharge the Baron alſo : And Charnock and Woorſleyes 
Cale in the Kings Beneb, 31 Eliz. was cited, where Baron und 
Feme (eiſed of Land in right of his Fee (whereof the Baron was 
entitled to be Tenant by the Courteſie) levied a Fine thereof,the 
Feme being within age;And upon Exroꝛ bzought, adjudged, that 
it ſhould be reverſed fo2 both, and that the Baron ſhould re-have 
it: ſo as the Fine was utterlp avoided ; Allo in Caſe where the 


Fieme is convicted of reculſancy, it is uſual to ſeize the Lands ann 


Leaſes which her Pusband hath in her right by Exchequer⸗pꝛo⸗ 
ceſs ; And therekoꝛe lately in the Exchequer, the wife of one Wood 
being convicted, there was a ſeiſure made of the Lands and Te: 
nements, and alſo of her Leaſes, cc. Montague Chief Juſtice a- 
greed, that if ſhe had been a Fene ſole,it had been a good Bar; But 
in this Caſe he inclined againſt the Dekendant: Et adjournatur, 


Sir Francis Forteſcue verſut Markham, Paſch. 12 Jac. Rot. 347. 


L Kror ofa Judgment given in an Aſſumpſit; The Erro? al⸗ 
Em was, that he, the now Plaintiff, at the time of the laid 
Matkh. bainging his Actoh againſt him, was, yet is a Knight of 
the Bath, in which caſe the then Plaintiff ought to have bꝛought his 
Bill againſt him by the name of Francis Forteſcue Knight of the 
Bath, and not by the name ot Knight and Baronet : But fo2ag-- 
much as he hath appeared to that name, and pleaded thereto. he 
bath concluded himlelf;And ſo the Judgment was affirmev by le⸗ 
ven Juſtices at Serjeants Inn in Fleetſtreet. 35 | 


Mingay verſus Hammond: 


A Nanuity,pto confilio impendendo, bꝛought byMingay u Bench⸗ 


' Aer ak the Inner- Temple againſt Hammond, and demand 61, 
being the arrerages koꝛ thꝛee years : The Defenvant pleaded in 


Bar, that he had divers injuries offered him, cc. fo2 which he 
intended to exhibit a Bill in the Star-Chamber,and that a Bill 
was dꝛawn accozdingly, which he bꝛought to Miogay, and fntreat- 
ed him to put his hand to it, and he refuſed; TUhereupon he ceaſ: 


ed his annuity, ſuppoſing that by this dental, the annuity was de⸗ 


termined: Upon this plea, the Plaintiff vemurrs; And the opint- 


Un 
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on ok the whole Court without argument was, that it was an ili 

plea, becauſe, a Counceilo? (who hath ſuch a Fee) is not bound to 

put his hand to every Bill, but onety to give touncell, And day 

was given to ſhew cauſe. why Judgment ſhould. not be iven fo2 

the Plaintiff, | 1499 
The Lord Chandois Caſe; 


Ao men riding over the river of Trent, were dꝛowned by the (18) 
violence of the water; It was movrd fo? the Ring that their 
Doztes ſhould be Deodands, and denyed per totam curiam, 


Hurford verſis Pile Mich, 13 Jac, Rot. 543. 


Adnet it: CUhereas I. S. was in Execution ko 1750 „The Deken (19) 
dant laid, Deliver I. S. out of Execution, and what it coſt you I 
Will repay; UUyerefoze LS. was diſcharged by the Plaintiff; "The 
Defendant fo? plea ſaith, that after the Aſſumpfit, and bekoze the 
Platntiff had done any thing in that buſineſs, he koꝛbad him to 
meddie- therein, and that he would not ſtand to his pzomile; 
Mhereupon the Plaintiff demurred; and it was adjudged fo2 the 
Plaintiff; Foꝛ Houghton Juſtice ſald, that a man may diſcharge an 
Aſſumpſit made unto himlelf, but he cannot diſcharge an Aſſum pſit 
made by himſelf: But at another dap, the Dekendants Counceil 
moved, that it was a good plea, and that as long as nothing was 
done, it was but an Exetutoꝛ · pꝛomiſe: Doderidg,if I pꝛomiſe to l. 
S. that ik he build an houſe upon my Land befoze Mich. J will | = 
him 100 l. and J countetmand it bekoꝛe he hach done any thi 
concerning the houſe, It is a goodcountermand; Houghton & con: 
tra; but he ſaid, that may be conſidered in Damages; Et adj jour- 
patur : And afterwards in Trio. Term, Judgment was given fo? 
the Platutift; 


The Biſhop of Carliles Caſe, | 

Rohibition was payed won the Statute of-23 B.8,cap.s.Fo2 (20) 
that theBiſhop of Carlile, having a Commendatozy within his 
Dioceſs,libeld ko Tithes in the Court of the Archbiſhop of York. 
and hanging that luit, died, and the Executozs of the Biſhop revi⸗ 
ved that ſuit:Doderidg Juſtice, the queſtion is, if a ſuit being law. 
fully commenced in the Archbiſhops Court, ſhall afterwards be 
Nohibited-as illegal; And in this Caſezaithough the cauſe ceaſe, 
pet the ſuit hall continue; Fo? by the civil law, the death ol the 
Plaintiff o2 Defendant is not any abatement ofthe libell; But 
they have areviver,as we a reſummons in raviſhment of CUarn, 
And where a Court is once lawfully poſſeſſed of acaule, and have 
Jurigdiction,it would be hard to grant a P2ohibition: Allo polito, 
that they in the Archbichops Court have examined their witneſſes, 
ſoas the cauſe is cauſa concluſa,and they would not heat any moze 
examinations, but are ready to give ſentence, The intent of the 
Statute fs not, that ſuch a cauſe ſhould be remanded,whereby the 
Plaintiff ould loſe the coſts of his (uit; And the Pꝛohibition 

was denyed per totam curiam. 1 1. 
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Sir John Care ws Caſe. 


Ertiorari was pꝛayed to remove Endicments taken in 
Wales of Riots, and it was granted; there being divers 
" preſidents to that purpoſe; (as the Clerk of the Crown in 
fozmed the Court) And Doderidg Juſtice ſaid, that if Debt be 
bzonght againſt one in London, and the Defenvant afterwards re- 
moves and inha bits in Wales, a Capias ad ſatisfaciendum may be 
awarded againſt him into Wales, o2 into any County Palentine, 
and that the Regiſter makes mention of a Certiorari ta remove a 
Recopd taken at Calice, 


„ Iſon verſus Grey. 


| N Debt, Che Defendant pleads outlawyy inthe Plaintiff;The 
1 laintiff faith, N / tie! Record: And the truth was, that at the 

time of the plea he was outlawed, but befoze the day alligned foz 
bꝛinging in ok the Recozd, it was reverſed: The Court o2dered a 


Reſpondes ouſter, Dy. 228. 
Sir John Taſburgh verſas Day, Trin. 15 Jac. Rot. Suff. 


A Ction upon the Caſe; (Uhereas he is, and koꝛ theſe two pears 
laſt paſt was a Juſtice of peace in the County of Suffolk, and 
whereas upon the (eventh of March, and long befoze, he was ſei⸗ 
ſed in Fee of the advowſon of Sandcroft, in the County of Suffolk, 
aud intended to ſell it towards the payment of his debts; That 
the Defendant knowing the pꝛemiles, intending to flander him 
in his religion, and to cauſe him to be reputed as a Papiſt, and 

uuwoꝛthy the government, and to flander his Title to the Advow- 
ſon, and to hinder his (ale thereof, and to cauſe him to 
incurre the pains in the Statutes impoſed upon Recuſants , 
the afozeſatd- 7 Marti 14 Jac, hiving communication with 
divers perſons touching his title to tbe Advowlon,and concerning 
his opinion inreligion, ſpake of the Plaintiff theſe {ſcandalous 
woꝛds, True ĩt is, that Sir John Taſburgh was the true and undoubt- 
ed Pat ron of Sandcroft, but now he hath loſt that patronage and 
preſentation;by being a Simoniſt and a Recuſant;both which I will 
prove him to be: By reaſon of which wozds he was flanvered in his 
good name, and hindzed in the (ale of the advowſon. The Deken⸗ 
| dant 


Addon upon the Caſe, eUbertag William Pawly ſenior and 


William Pawly junior, Were endebted unto him by ſeverall 
Bonds in 35 1. and to obtain this debt he pꝛocured a Latitat 
out of the Rings Bench, directed to the Sheriff of Somerſet ta 
arreſt them; And ſhews the courle of the Court, that upon ap- 
pearance, Bail ſhall be put in: Whereupon he declares, c. And 
that the Sheriff made a warrant to Philip Perry and others ta 
arreſt them, who by vertue thereof arrefted W. Pawly junior ; 
That the Defendants reſcued him; whereby he eſcaped; and 
went to places unknown, fo as he loft his uit, cc. The, De- 
fendants pleaded Not guilty , and. a ſpecial verdick found this 
matter, viz. The debt due to the. Plaintiff, the proſecuting of 
the Latitat fo? this cauſe, the maklijg of the warrant thereypon 

to the Sheriffs, &c. And further, , «they find that the lad W. 
Pawly was alſo endebted to Philip Perry ſenior, and that he,ſu- 
ed a Latitat againſt him, who may alſo a warrant to the lame 
Baͤlliſt to arreſt him at the (uit ok the ſaid Philip Perry ſeniox ; 
That it was directed. unto them conjunCtim & diviſim , that thep 
were not known Bailiffs, that upon 8 Jan. 12 Jac. in the night 
about ſir of the clock they entred into the Houle of Robert Marks 
ſenior, the doo? being open, and William Pawly being there pꝛe⸗ 
ſent, the ſaid Philip Perry junior laid his hands on him, and then 
having both the warrants in his pocket, ſaid unto him, here 
I do arreſt you by vertue of a wafrant that I have, but he did not 
fhew unto him the warrant , no2 had it in His hand, noz told 
him at whoſe ſuit he arreſted him; and that William Pawly did 
not demand to ſee the warrant}, noz at whoſe ſuit he was ar- 
reſted, and that the Defendants'reſcued him from the Bailifts ; 
and he eſcaped ; Et ſi ſuper totam maàteriam, &c. And it was firſt 
reſolved, that this arreſt without chewing the warrant , ana 


without telling at whoſe ſuit, untill the other demanded, was le. 


gal 
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gal and well enough , and that he needed not ſhew the! warrant, 


untill the other obeped, and demanded it. vid. Co.lib. .f01.58, in 
Maekalleys Cale, & lib. 6. fol.. Counteſs of Rutlands Caſe. Se- 
condly, that this arreſt in the haule, the doo? being open, aud at gir 
of the clock at night, was good enough againſt tye patty arreſtey, 
and the reſcuing him was utterly unlawkull. Thirdly, that this 
arreſt without having the Tarrant in his hand, and having both 
Warrants about him, was well enough,although he did not chew 
by which of the warrants he arreſted him; Foz he being under the 
'ailiffs arreſt, is in cuſtody there,foz all caules toꝛ which the She- 
ruft had mave his Warrants againft him, although the Sheriff oz 
Ballit do not mention any ſpeciallp. Vid. Co. lib. 5, fol.81, Gar- 
nons Caſe & fol.89.Frofts Cale. Fourthly, it was held. that foz this 
reſcous, the Plaintiff, at whole ſuit the arreſt was, may maintain 
an Action very well; Foz be bath the loſs, and cannot have his 
Action againſt the Sheriff, and therefoze it is reaſon he ſhould 
have his Action againſtthole who did the injury to bim, whereby 
be loſt his pzoceſs,and his means to recover his Debt, as it was 


(5) 


(6) 


lately here adjudged inthe Caſe ol May and Proby : UUhereup- 
on it was adjudged fox the Plaintiff, vid. 16 Ed. 3.4. 


Mills vers Aſtel, 


LRKror ot᷑ a Judgment in Northampton, in aTUit of Covenant; 

The Erroz affigned was, that the declaration there was ill; 
becauſe he declares of acovenant, whereby the Dekendant cove- 
nanted to find the Plaintiff with meat, dzink, apparel, and other 
neceflaries,4 doth not ſhew in particular what other things were 


neceſſary ; And the bꝛeach was aſſigned as general as; the cove: ,. 
nant, viz. that he did not find'him with meat, dzink, apparel, and 


other necefſaries ; And doth not ſhew in particular what other 
things wers neceſſary, co as the Court might ad judge whether it 
were necellary oz not: And koꝛ that cauſe all the Court held that 
the declaration was ill, and the Judgment there being given by 
ds * and entire damages aſleſſed, the Judgment was re- 
. | | 


John Witton verſ#s Bye, 


* 
# 


L_Ypound; Foz that George Witton was polleſſed of a Leaſe fo2 
pears, and 2 Jac, afligned that Leaſe to the Defendant rendzing 
amiually during the Term 501. at the Annunciat. and St. Mich. 
and fo2 25 l. due at Mich, 15 Jac, the Adion was bꝛought; The 
Defendant pleaded, that George Witton, 5 Jac, releaſed unto him 


all Actions, Debts, Duties and Demands, befoze the date of 


that Beleale ; whereupon the PlaintiEdcmurred; And it was 
| = a ; how 


* 1 
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now moved, that this Duty being accrued Atter the Weteatſe, and 
being a future Duty, was not diſcharged by this Releale; na 
moꝛe than if the Leſſo2 (ould releaſe unto his Lefſee fo2 years , 
all Actions and Demands 2: That is no bar to the Rent which 
accrues annually, by reaſon of the p2ofits received, becaule every 
year is quaſi a new Duty. And of that opinion was Houghton 
cleerly ; Fo2 the Rent goes with the Beverſion ; and this Rent 
being annexed to the Reverfion, and attending it, is due annual- 
ly by reaſon of the pꝛeception of the p2ofits ; and therefore differs 
from the Caſe in Littleton 117. of a Releaſe of all Demands, 
which is a good bar of a Rent-ſervice , 02 Rent-charge. But in 
this pzincipal caſe, Houghton and all the Court agreed, that foz- 
asmuch as the Leſſee had aſſigned over all his term „ reſerving 
this Rent, It is not attendant on the Reverſion,but is onely due 
by contract; And this Releale of all Demands diſchargeth this 
Contract, and all demands concerning it:T4herefoze the Releaſe 
was a good Bar fo2 the Rent incurred after. Vid. 20 Afl, Pl. 5. 
Co. lib. &. fol. 5 2. Althams Caſe, Co. 5. fol. 76. Hoes Cate, Dy. 217. 
Vid. . Jac. betwirt Harcroft and Field ; Beleafe of all Demands 
is no Bar in an Acton of Covenant afterwards bꝛoken. 


Whilſter verſa⸗ paſlow. 


Eplevin: Upon A ſpecial Uerdic the Caſe was; William 
Hyde being ſeiſed in fee of the Mannoꝛ of Elvedon, where: 
of the place in queſtion (being twenty acres of Coppice-woods)ts 
parcel, and where divers timber-trees and others were ſparſim 
- Browing within the Mannoz, made a Leaſe of the Scite and De⸗ 
tneſne ofthe Mannoꝛ, Exceptis & ſemper reſervat. omnibus boſcis, 
ſubboſcis, Coppices & Hedg- rows, which then were, oꝛ any time 
after, during the term, ſhouid be in oꝛ upon the Pꝛemiſſes; oꝛ any 
paͤrcel thereof, with kree ingreſs to ſell, take, and carry away the 
fame at his will and pleaſure, fo as he leave ſufficient fire-bote , 
hedg-bote, plough-bote, cc. to be taken and ſpent upon the Pꝛe⸗ 
miſſes , to Thomas Martyn and his wike during their lives, with 
liberty to take the ſaid botes , 4c. And whether the lople of this 
twenty acres were let to the Leſſee.; oz excepted to the Leſfoz , 
was the queſtion ; the Iſſue being, whether it were the Free⸗ 
hold of Paſlow , who had purchaſed the inheritance of the Man- 
noꝛ: Aud-after the firſt argument at the Bar, without any dit: 
ficulty , Jt was adjudged, that the Boyle it ſelf was excepted, 
and that it paſſed not wich the Fee. And this pifſerence was ta⸗ 
ken betwirt the exception ol Mood and Under-wood, and the er⸗ 
ception ok all Timber trees; Foꝛ in the fürſt, the Sople tt ſelk 
of the {Uood aud Ander⸗wood, and what is known by that 
name, is excepted; but in the laſt Cale, no Sople is excepted, 
but onelp ſo much as is ſufficient fo2 the vegetature and — 
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mainder over, which was koz 0.J0p 
l 


of the Trees excepted, 3 H. 6.45. 46 Ed. 3.22. Dy. 19. & 79, Co. 5. 
11. Ives and Sams Caſe, and Co. 1 1. fol. 46. Lyfords Cale. 


Lee verſus Fydge. 


Ebt upon an Obligation of 60 1. conditfoned,CUhereas John 

Fydge wag become Apprentice to the Plaintiff, ik he at any 
time during his appꝛenticeſhip imbezelled oz conſumed anp of his 
Matters goods, That if the Defendant within 3 moneths akter 
pzoof thereof made, by the confeſſion of the ſaid John Fydge, oz o. 
therwile, and notice thereof given, chould make ſiifficientre- 
compence toz all ſuch things fo imbezelled; that then, xc. The De; 
fendant pleaded, Quod nulla probatio ſacta fuit, by the conkeſſion 
of the appꝛentice, oꝛ otherwile, that he confumed oz imbezelled any 
ot his Malters Goods, æt. The Plaintiff replies, that fuch a day 
and year, probatio ſacta fuit,that the ſaid John Fydge had imbezel⸗ 
led 4 l. or his Maſterg; and that the ſame day the Plaintiff gave 
notice thereof to the Dekendant, and that he had not ſatisfied x 
And hereupon the Defendant demurred; Firft, Becauſe it is not 
alledgedin facto, that he imbezelled ſo much; and without alledg⸗ 
ing it, there is a ſufficient bꝛeach aſſigned; Fo2 the conditfon is, 
that it he imbezel, and it be ſuffictently pꝛoved; ſo it is not ſuffice. 
ent to lap that pzoof was made, but be ought to alledge pyeciſely 
in facto, that there was ſuch an imbezelling; koꝛ p2oof is not ma⸗ 
terial, unlels fuch a thing were done. Secondly, It is not alledg⸗ 
ed how the p2oof was made, which ought to be of neceſſity in this 


Action; Foꝛ the Defendant hath thꝛee moneths after pzoof, and 


notice, to make ſatisfaction ; And of that opinion was the whole 
Court: And rule was given, that Judgment ſhould be entred ac⸗ 
cozdingly fo2 the Defendant. But afterwards the Court gave day 
until the next Term, and licence to the Plaintiff to di continue 
his Suit, otherwiſe he chould be utterly barred of his bond. Vid, 


10 Ed. 4. 11. 15 Ed.q.25. 7 Rep.. Bar. 245. Vide ante the Caſe be⸗ 
twirt Gold and Death. a Shake CIT F 


Barbara Wood werſs: Sir JohnShurley and his wife, late wife 
to Sir Henry Bowyer, oP 


7Rror of a Judgment in the Common Bench in Dower, of 
Ei Dower of Sir Henry Bowyer; where the Tejjant plea: 
ded, that Sir Heary Bowyer was ſeiſed ili fee of the Pannoz 
of W. and inkeotked 1, S. aud I. D. to the ule of himſelf*and his 
eme fo; their des, without impeachment of Wake: the re⸗ 
ich w Jopnture to bis Fee; And af: 

ter he died, and the Fee entred, claiming” it fo2 her Jopnture: 
Et hoc, & c. Che Plaintiff replies, that the faid Sir Henry . 
| : 3efo2e 
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bekoze this Feoffment by Indenture 2 May 4 Jac. covenanted 
to ſtand fetſed of that mannoꝛ tothe uſe ofhimſelf in Tail, and 
koꝛ default of (uch Jflue , to the uſe of the ſaid. Fex-e ko; her life, 
and after to the uſe of Sir Thomas Henley in Tail, and after 
to his right Heirs; And that he afterwards upon the 22 May 4 
Jac. made the Feoffment mentioned in the Bar, and dyed with- 
out Jflue ; And afterwards ſhe entred, claiming , that Eſtate by 
the Andenture, and was remitted, cc. The Tenant rejopns , 
that the laid Feme after the death of her Þugband ehtred , 
claiming her Eſtate koz life without impeachment of waſte by 
the ſaid Feoffment, and demanded Judgment, Ik againſt her 
claim ſhe may be remitted; Et hoc, &c. TUhereupon ft was de- 
murred, and adjudged fo2 the Demandant; And Erroz being 
b2ought , and the Erroz aſſigned in point of Law, wherein two 
queitions were moved; Firſt, if a Fee Covert hath an Eſtate, 
limited to her by her Pusband fo2 life . remainder to a ſtranger 
in Tail, and afterwards the Husband alters this Eſtate, 
and limits to the Fee another Eſtate, whether the Fe me hath 
election of which Eſtates che will have, and wafve the remit⸗ 
ter, and pꝛejudice him in remainder; o2 if fo? the benefit ol him 
in remainder, che ſhall be remitted volens nolens , notwith- 
ſtanding her claim, to take by the ſecond Eſtate limited, cc. 
Secondly, whether the rejopuder be good without traverſing the 
Entail, claimed in the firſt Cate, alledged in the replicatton, 
o2 ik the Demandant oufted'to have taken Travers, becauſe 
that the Tenant in the Bar pleadg an Entry , claiming that 
Eſtate by the Feoffment: And koꝛ both points it was adjudged 
fo? the Demandant in the Common Bench, that the was re⸗ 
mitted fo? the benefit of him in remainder, and that the Te⸗ 
nant ought to have taken a Traverſe to the matter alledged 
in the replication 5 and that koz want thereof, the remainder 
was ill in ſubſtance , and not in korm onelp, and that ad- 
vantage ought to be taken thereof, although it were not ſhewn 
fo? cauſe 2 Aud this Caſe being oftentimes argued at the Bar; 
was now this Termargued at the Bench; And Croke, Dode- 
ridge, and Houghton held, that ſhe is remitted inſtantly by her 
Entrp, and the remainder veſten in him in the remainder , 
and the claim cannot alter it, and that volens nolens ſhe 
is in of her firſt Eſtate, and that it is not any Jopnture , 
becauſe it is an eſtate fo2 life limited, to begin after an 
Eſtate Tail; and although the Eſtate Tail be ſpent by her 
Pusbands death without Iſſue, ſo that her Eſtate begins 
preſentlp by the death of her Husband, yet fozagmuch as 
it could not be laid to be a Jopnture at the beginning, what- 
_  Coever happens afterwards ſhall not make it to be a Jopn- 

ture. But Montague Chief Juſtice argued ſtrongly againſt tt, 
that both Eſtates being limited ts her during the Coverture , 
and of that Eſtate ſhe ſhould be in; And therefoze there is a 
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difference when ſhe hath an ancient right bekoze the Coverture 
there if ſhe takes a new Eſtate during the Coderture, the Law 
peradventure will judge her in her remitter, eſpecially it being fox 
the benefit ol him in the remainder; But when ſhe takes two ſever, 
all Eſtates during the Coverture, ſhe is now to have her elenton 
which of them ſhe will have, and her claim ſhall determine her e⸗ 
ledton. Vid. 41 Ed. 3. 17 Dy. 351. 17 H. 41. 12 H.. in 20. 


But fo the laſt point they all agreed, that the Tenant ought to 
Have taken Traverle to the claim alledged, andthe not taking 
Traverſe made the plea vicious in ſubſtance; Therefoze the 


(10) 


F 


Judgment was affirmed. 
35 : Payn verſus Porter in the Exchequer Chamber. 


IRror of a Judgment in au Action upon the Cale, foz that the 
| Plaintiff falſo & malitiosè, impoſed upon him crimen feloniæ, 
{uppoſing that he had robbed him; Et falſo & malitiosè exhibited 
agathſt him a Bill of Endiament, luppoſing that ſuch a day 
and year he robbed him; And exhibited it to the Sꝛand Jury iu the 


Coney of Nottingham, and affirmed the matter in the Bill to be 


true, 


bi revera it was falſe 3 Aud that the Jury found an Ignora- 


mus thereupon, whereby he was infozced to great coſts and char. 


ges,fo2 the vefence ofhis good name and kame: The Defendant 
juſtifies, and found againſt bim, and Judgment fo2 the Plaintitk 
in the Kings Bench without exception; And now a Tait of Error 
was bzought, and aſſigned fo2 Erroz, that this exhibiting a Bill 
of Endictment is no cauſe of action: But all the Juſtices of the 
Common Bench, and Barons of the Exchequer agreed, that the 
Action lies; Foz although the exhibiting ofa Bill upon true and 
juſt pzeſumptions, be excuſeable, and no Action lies: pet when ſt 
ts alledged, that he falſo & malitiosè without any ſuch cauſe had 
accuſed Him of Felony, and erhtbited this Bill falſo & malitios? : 


"That is a great cauſe of flauder and grievance, and juſt ground 


(11) 


of Action fo2 the Plaintiff: And the Dekendant having made his 
juſtification , and all his caules of juſtification found to be falſe, 
it is good reaſon that the Acton ſhould lie; wherefoze the Judg⸗ 


ment was aftirmey, - 


Dewell verſss Sanders. 


TP &<ipals,upondemurrer:The caſe was ſuch, The Plaintiffbe- 

ing à Freeholder within the Hanoz of Iſtleworth(whereof the 
Earl of Northumberland was Loꝛd, and had a Leet)erected a new 
Dove⸗cote thereon, and ſfozed it with Pigeons, and ſuffered them 


to flip out and in, which wag pꝛelented in the Leet as a common 


nuſance, 
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nuſance, and an amercement of 40 s, afleſſed and afferred fo2 his 
offence, and a pain often pound impoſed that heſhould ſtop it up 
befoze ſuch a day; and he did not ſtop it up accozdtng to the ſaid 


pain : ZUhereupon it was pꝛeſented at the next Court, and the 
pain impoſed , and afferred to 12. and fo2 nonpayment a di⸗ 


ſtreſs taken ; And he entred into Bond foz the payment ofthe ſaty 
x 2 l. and bꝛought Treſpaſſe fo2 the taking of his Cattel , and 
detaining them untill he had entred Bond fo? the payment of 
the ſaid 121. And the Defendant diſcloſing all this matter by way 


of plea , the Plaintiff thereupon demurred; And after divers 


Arguments at the Bar, it was argued at the Bench by Mon- 
tague, Crooke, Doderidg, and Houghton, and they all agreed 
that the Plea was ill in ſubſtance as well as in koꝛm; Fo? they 


all held, that the erecting a Dove-coatby a Freeholder who 18 


not Lo2d of the Mannoꝛ, noꝛ owner of the Rectozy, and reple- 
niſhing it with Doves, is not any Nuſance inquirable oꝛ puniſh: 
able ina Leet, 4 H. 6. 10. 27 Aſſ. Pl. 6. 9 H. 44. Foꝛ nothing is 
inquirable there, and puniſhable, but that which is a common 
Nuſance to all people: But this erecting a Dove-houle cannot 
be a Nulance but to thoſe onely whoſe Cozn they eat, and not 


to all perſons ; and therefoze it is no common Nulance inquira- 


ble there: Alſo, if it were a common Nuſance, the Lo2d of the 
Mannoꝛ, noꝛ the Parſon could not erect a Dove-houſe moze than 
any other Freeholder, fo2 none can pꝛeſcribe to make a common 
Nuſance ; Fo? it cannot have a lawftill begining by licence, 'ox 
otherwiſe, being an offence againſt the Common Law; as it 
was adjudged betwixt Fuller and Sanders, Ant. pag. Foꝛ à com- 
mon Nulance is to the pꝛejudice of all people, and it is a con. 
tinuing offence, and cannot be diſpenſed with: And therefoze 
they held, the opinion repozted Co. lib. 5. 104. betwixt Boulſton 
and Hardy in this point, to be no Law, and no direc relolution 
in point of Judgment. Allo the pzincipal Caſe pꝛoves the con- 
trary; fo2 if it were a Nulance, every one who hath a particu⸗ 
lar grief might have an Action to punith it; as Co. lib. 5. fol. 73. 
Williams Caſe 2 But this cannot de ſaid to be a Nulance which 
the Law pꝛoteds and favours, and koz the maintenance where- 
of Statutes are pꝛovided; Foz it appears that a Dove⸗coat is 
demandable in a Præcipe next in regard to an houſe , and Dower 
ſhall be thereof; as 45 Ed.. 22. and 1 H. 5. 1. And an Account 
lies de columbaria, ag 10 H. 7. 6. and therekoꝛe the Common Law 
doth not regard it as a Muſancez And the Statutc-lawes are 
divers which make p2oviſion againſt thoſe who take oz kill them, 
oꝛ ſhoot near a Dove-houſe. And fo? that purpole alſo fee the 


Statute of 18 Ed.2. Title Leet, that the deſtruction of Doves” 


is inquirable in Leets, 2 Ed.q.cap.14. that none shall (hoot at 
any Dove-coat,8 Eliz. cap. 15. which appoints coſts fo? the taking 
of Crows, pꝛovided that they take not any Ooves, 4 Jac.cap.27. 
that none ſhall ſhoot within a hundzed paces of any Dove⸗houle: 
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herekoze they all agreed, that this was not any offence inqut- 
rable noꝛ puniſhable in a Lest. But Montague fatd, if thoſe who 
have not aup Lands at all, ſhould ered Dove-houſes, and jn- 
creaſe multitude of Pigeons, to the grievance of the Countrey , 
it map be inquired of befoze the Juftices of Alliſe, who habe 
the like Authozity , as to ſuch things, as the Juſtices in 0yer had, 
to redꝛeſs them upon the peoples complaint: but not every Lozd 
within his Leet; Foz the Leet is to redzeſs INuſances within 
the precinct thereof, and not to extend further; And the Erecting 
of a Dove⸗houſe is not in it felf a Muſance 3 But the ſtozing 
it with Pigeons, and ſuffering them to flie abꝛoad into the Coun⸗ 
trep, which is out of the Leet: CUheretoze fo2 theſe reaſons 
it was adjudged koz the Plaintiff, Note, That in the Ar- 
gument of this Caſe, Juſtice Doderidge (aid , that if Pigeons come 
upon my Land, I may kill them, and the owner hath not any reme- 
dy; But the owner of the Land is to take heed, that he takes them 
not by any means prohibited by the Statutes; Ad quod Croke and 
Houghton accord. But Montague held the contrary, and that the party 
hath jut proprietatis in them; for they be as domeſtiques, and have 
animum revertendi, and ought not᷑ to be killed; and for the killing 
of them an Action lies: But the other opinion is the beſt. Doderidge 
alſo ſaid, that the avowry was ill; For as they have pleaded, they 
have not made it inquirable within the Leet; for they ought to in- 
quire of publick Nuſances made within the precinct of their Leet, 
and not of Nuſances made in the County out of their juriſdiction, 
But in this Caſe they ſay, that he erected a Dove-coat within the 
Leet, Et quod columbe volabant & revolabant, and conſumed the 
corn, ad nocumentum totius patriæ; but they do not ſhew,that they 
conſumed any corn within the Leet. Note alſo , that where it was 
ſaid in the end of the laſt Argument; that the erecting of a Dove- 
coat was a Liberty Signieral,and not Royal, viz. that the Lord of 
a Mannor may licenſe a freeholder to ereQ a Dove- coat; Montague 
Chief Juſtice (who before ſaid ſo)did now deny it, and ſaid, that if 
it were aNuſance,neither the King, nor the Lord of the Mannor can 
give any liberty to erect a commonNuſance;And therefore 27E4.3. 
6. licenſe to make a Nuſance is voidzand 22 H. 6. if a man will plead 
a pardon for a Nuſance, it is void , as for the continuance thereof. 


* 


Powle verſus Hagger. 


Rrorofa Judgment in the Common Bench, Paſch. 13 Jac, rot. 

582, in an Aſſumpſit; (Where the Defendant aſſumed, in con- 
ſideration of divers ſummes paid unto him, that if Cooper af- 
firmed at his return bepond ſea, that he received of the 
Plaintiff 20 l. that the Defendant would pay the 20 l. And al- 
ledgeth in facto, that Cooper returned from beyond fea, and on 
ſuch a day, year , and place, affirmed that he received of the 
Plaintiff'2o l. And that the Defendant; licet requiſitus, ſuch a dap, 


year, 


Ae en, aa 
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year, and place, had not paid. The Defendant pleaded d Non aſ- 
ſumpſit, and found againſt him, and ad judged fo2 the Plaintiff, 
and che Erroꝛ aſſigned, Foz that it is not ſhewn befoze whom he al⸗ 
firmed, no that the Dekendant had notice given unto him or this 
affirmation; Foz without notice given him, he could not take co⸗ 


nuſance thereof, no? is he bound to pay it: Sed non allocaturʒ Foꝛ 


the Defendant is to take notice of this affirmation as weltas the 


Plaintiff; Foz the Plaintiffis not bound to give him notice there⸗ 
of; Foꝛ the ac being to be done by a ſtranger; and not by the 


jaintiff, the conuſauce thereof lies as well in the notice of the 
efendant, as inthe Plaintiff; and therekoꝛe the Plaintiff needs 


not to:give him n notice: 3 the — re 12 


firmed. 
be Walter ve Manſell. 
Bae of a Judgment tn Newbury Cbe Error afligned. ; Be. 


cauſe that in Aſſumpſit there, the Dekendant pleaded Non af- 


ſumpfi t; yet the Ven. fac. was de vicineto de Newbury, where it 
ought to have been de Newbury; foʒ they hade not any jurigvictt- 
on out of Newbury : And fo? this paint was vouched 8 H. 5. 10. 
and a Cale betwirt Loggins and Ferrer: But upon view of diwers 
preſidents, that the Ven, fac. hath been held good both ways, the 
Court was of opinion, although the Cozpozation do not extend 
their jurisdiction out of the ill, yet the Ven. fac. being awarded 
de vicineto de Newbury,thoſe of theTown may well be returned 
And accozdingly Juvginent was affirmed, 


Johnſon verſus Underwood, 


ENrot ol 0 Judgment! in Leiceſter in Aſſumpſit: The. Error al: 

ſigned, was; Becauſe in the ſtyle of the Court it doth not ap- 
pear by what authozity the Court was held, viz. whether by 
cuſtom, oꝛ by vertue of Letters Patents from the King: And al⸗ 
though it was alledged, that it needed not, becauſe there being 
an Action commenced and pꝛoſecuted there, they well may take 
conuſance ok their own jurisdiction, without being inſerted in the 
ſtyle of the Court: And here in the Certificate it needs not to 
be ſhewn, becauſe the TU2it ſuppoleth it to be there pꝛolecuted be. 
twirt the parties, ſecundum conſuetudinem Villæ prædictæ; and 
ſo the Court takes conuſance by what authozity the Court wag 
held: And the Recozd being removed, ſhall be held to be accoz- 
ding to their authozity 2 Pet the Court held, that the Jurisdt- 


ion ought to be thewnz But they would avvile, Vid, 13 Ed. 4.8. 
Dy. 262. | 


Whittingham 
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Whittingham verſus Hill 


Rror of a Judgment in Shrewſbury : TWhere in an Aſſumpſit 

to pay ſuch a ſumme koꝛ wares ſold, the Dekendant pleaded, 
that he was within age at the time of the wares (old. The Plain. 
tifffaith, proteſtando'that, t. cito dicit , he wag not within age 
pro placito; that he bought them pro neceſſario victu & apparatu, 
& ad manutentionem familiæ ſuæ. The Defendant that he 
kept a Mercerg ſhop at Shrewſbury , and bought thoſe wares to 
ſell again: And traverſeth, that he bought them pro neceſſario 
victu dc apparatu: And it was thereupon demurred; And'befoze 
Baron Bromley, being Steward there, it was adjudged fo2 the 
Plaintiff; and Error thereof bzought, and the Error aſſigned in 
point of Law, Chat this buying by the Defendant,being a Shop⸗ 
keeper,although he bought fo2 the maintenance ot his trade, chall 
not bind him: And of that opinion was all the Court here; Fox 
an Infant ſhall not be bound by his bargain koꝛ any thing, but 
fo2 his neceſſity, viz. diet and apparel,o2 neceſſary learning: But 
his buying to maintain his trade, although he gain thereby his 
living, ſhall not bind him z noꝛ his Covenant to bind himſelf ap- 

p2entice.unleſs it be by ſpecial cuſtom 3 Wherefo2e the Judgment 

was reverſed. Vid. 18 Ed.. 2. 10 H. +24. P erkings fol. 4. | 
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Sir Walters Ra wleighs Cale. 


x Emorandum , This Term Sir Walter Rawleigh Knight, (1) 
who was attainted of Treaſon, Term. Mich, primo Jac, at 
_ - Wincheſter befoze Commiſitoners , and had been a: p2t- 
foner in the Tower always afterward, untili about thꝛee years 
x Uſt paſt, that he was permitted to gos at large, and had a 
oiumillion koꝛ a voyage to Guiana, and after his return was 
remanded to the Tower, The Reco2d of the Attainder being 
brought and certified into the Kings Bench; was by Hab. 
Corp. Directed to the Lieutenant of the Tower, bzought unto 
the Bar, where Yelverton the Kings Attoznep ſhewed how by 
the Rings favour he had lived thus long, and had ſince done 
Acts, fo2 which injuſtice he ought not to be further ſpared , and 
the King had given command to. pꝛay Erecutigon.z, herefoze 
he now pzayed Execution of this Judgment fo2 the King: And 
hereupon Sir W.R. being demanded what he could ſay, why the 
Court ſhould not pzoceed and grant Execution againſt him, an⸗ 
wered, that he could not deny but that he was attatnted of Trea- 
ſon as afozeſaid, yet he ſuppoſed , having committed no other 
Acts ſince ; the King would not cauſe Execution upon the koz⸗ 
mer Judgment; And he conceived, that in regard the King 
had granted him (ſo large a Commiſſion koz His Majeſties 
and the Realms ſervice , and thereby had given him authozi⸗ 
ty to execute judiciall Law and power over the lives of o- 
thers, that it was a diſpenſation unto him fo2 his fozmer offen. 
Tes, and he ought not now to be called in queſtion fo2 them: But 
the Court replyed unto him, that he being attainted of Trea⸗ 
ſon, there could not be any diſcharge thereof, but by the Kings 
erpteſle pardon ; And no Treaſon could be pardoned but by ex⸗ 
meſſe woꝛds mentioning it; And the King might uſe the Service 
of any of his Subjects in what implopment he plealed , and it 
ſhould not be any diſpenſation fo2 fozmer offences: And Yel- 
verton Attoznep told him, that he had ſince committed ok⸗ 
fences which were juft cauſes of pꝛoceeding againfi him, 
but he being a p2ifoner attainted and dead in Law, there 
could not be any p2oceedings koz theſe new. offences , but 
to take execution upon the koꝛmer Judgment, which he pꝛaxed 
might be done: TUhereupon Montague Chief Juftice uſed ſome 
wozds of erhoztation to the Pziſoner, and then comman⸗ 
ded that execution ſhould be done accozding to the firſt SE: 
: ment. 
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ment, not mentioning any of the offences, 02 fozmer Judgment l 
And the Lieutenant of the Tower had the pꝛiloner delivered in 


to his cuſtody, and the Sheriffs of Midd. had a Wait given them 
in the Hall to receive him, and to doe execution; which wag done 
the day after Simon and Jude, in the great Court betwirt the alt 
and Saint Peters Church. | + 


Waite verſus the hundred of Stoke. 


A Ction upon the Statute of Winton of Hue any Cry: Upon 
Not guilty pleaded, and a ſpeciall verdic given; The queſtt- 
on was onely, whether one being robbed upon the Sunday 
moꝛzning in time of Divine Service, and making Hue and cry, 
and the hundꝛed not pꝛoducing any of the Robbers, Whether 
it hail be chargeable by the Statute: And this being twice 
argued at the Bar on both ſives, the Juſtices delivered their 
opinions ſeriatim, becauſe it was a leading Cale in this point, 
and had never befoze been queſtioned: And Croke, Doderidge, 
and Houghton held, that the Þundzed was chargeable; And al⸗ 
though the robbery was made upon the Sunday , and in time 
of Divine Service, pet that is no excule fo2 them; fo? they are 
to pꝛovide that robberies be not committed, and ik they be, 
that the robbers be ſuppꝛeſſed: And this Ac is made koz the 
peate ofthe Realm, and in advancement of Juſtice , and there- 
foze ſhall be liberally conſtrued; And the purſuing of Felons 
who attempt to violate the Sabbath, is no offence , but a good 
'wozk of Charity and Juſtice, and otherwiſe would cauſe rob- 
-beries upon the Sunday, and fo? that they eſcaped unpurſu⸗ 
ing⸗ And ſometime divers perſons are upon neceſſity inkozced 
to travel upon the Sundap, as Pbyſictans , Chirurgtons , 
Midwives, cc. And it is reaſonable they ſhould be pꝛotecked 
in their journey: And by the Statute of 27 H. 6. cap. 5. It s 
allowed that Fayres may be held upon the four Sundapes in 
Darveft, and ſoit allows riding upon the Sunday; and then 
they who ride ought to be protected that day as well as any 
other: And Juſtice Croke put the Caſe , if an inſurredion ſhould 
be upon the Sunday, as it was in London in the Earl of Eſſex 


Cale, ik it be not ſuppꝛeſſed immediately, the officers are Ftna- 


ble: So if an affray be made upon a Sundap in view of the 
Conſtable, ik he doth not ſuppꝛels it, it is Finable; A multò for- 
tiori, robbery ought to be ſuppꝛeſſed; Allo the Statute doth not 
mention any dap, no? time of the day, but that everp day robbe- 
ry ſhall be ſuppꝛeſſed. Vid, Mackalls Caſe , lib. 9. fol.66. That 
an arreſt upon the Sunday and other Miniſterial Acts are good, 
but not judiciall Acts; fo2 a judiciall TUzit bearing Teſte upon 
a Sunday, oz a pꝛoclamatton of a Fine upon a Sunday, 
are ill and erroneous , fo? they ſhall be intended as fictions , 
becauſe it is well known the Court doe not ſit that We. 
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But an oꝛiginali Tait oz patent bearing Teſte upon the Sun⸗ 
day, are good enough; Foz the Chance lloꝛ map ſeal Tits oz 
Patents upon any day: This Statute extends to the day and 
not to the night, and to robbery upon the bigh-way, and not com. 
mitted in houſes, becauſe the Countrey cannot purſue in the 
night, noz know what is done in pꝛibate houles; Foꝛ which, ec. 
Mountague Chief Juſtice to the contrary. Foz the Countrep is 
not bound to watch upon the Sunday, and therefoze reſembley it 
to the Caſs lib. 5 Ed. 4. fol. 27. And becauſe the Law appoints 
that men ſhould be at Divine Service, they are not bound to pur⸗ 
fue robbers, and it is at their perill who travel upon Sundays, 
ik they be robbed ; And this Statute is to be taken in equity, that 
robbers ſhould be purſued in convenient times, which is not upon 
the Sunday, no mo2e then that they ſhould be purſued in the 
night; Therefoze he held that it was a good excuſe fo2 the Þun- 


dꝛed: But notwithſtanding his opinion, Judgment was given 
koꝛ the Plaintif. 


Fitzhugh Cranvell verſss Sanders, 


Jectione firmæ; Upon evidence to a Jury, it wag reſolved b 
the Court, and ſo delivered to the Jury, that ik one makes 
his Mill in writing, of Land, and afterwards upon communtica- 
tion faith, That he hath made his Will, but that ſhall not ſtand ; oz, 
I will alter my Will, &c, Thele words are not anp revocation of 
the Lill, fo2 they be woꝛds but in futuro, and a Declaration what 
he intends to do; But if he ſaith, J doe revoke it,. and bear witneſſe 
thereof, he hereby abſolutely declares his purpoſe to revoke it in 
præſenti, and it is then a revocation 4 Alſo Monntague ſaid to the 
Jury, and it was not denyed by any other of the Juſtices, that as 
one ought to be of good and ſane memory at the difpoſing, ſa 
ought he to be of as good and ſane memozy when he revokes it; 
And as he ought to make a Mill by his own directions, and not 


by queſtions. , lo ought he to revoke it of himſelf, and not by 
queſtions, 


Martin Leeſer his Caſe. 5 

Ne that a Preſident was ſhewn and read in Court, 77in. 2. H. 4. 
rot. 2. one Martin Leeſer was endicted in the County of Surrey 
before the Juſtices of Peace, Becauſe that he feloniouſly entred 
the Houfe of I. S. and feloniouſly ſtole 18 d. Upon Not guilij plea- 
ded, the Jury found a ſpectall verdict, that the ſaid Martiz Leeſer 
and one I. D. and I. N. de cagnitione ſua communes Luſores haſer- 
aatores, Anglicꝰ Common players and haſerdors, cum aleis, Au- 
glicè dice, and that they uſed to play with falſe Dice, and cou- 


ſen the Kings Liege people at play; And that they entred into the 


Slk Houſe 
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Heufe of the ſaid I. S. and deſired him to play with them at Dice, and 
with falſe Dice they won of him 12 d. ob. And if this be Felony, 
they prayed the diſcretion of the Court: And this Endictment 
and verdict was removed into the Kings Bench, and thereupon 

udgment was entred, That although this was not an offence for 
which he ſhould loſe life or member, yet becauſe it was found that 
he was a common Cozener of the Kings people, It was ordered, that 
he ſhould be ſet upon the Pillory three ſeverall days in the Straxd, 
and three ſeverall days in Southwark, where the offence was com- 
mitted, Note, that Noy ſhewed this Preſident to the Court, and pre- 
ſently the Roll was viewed and read: And Aontague commanded 
a coppy to be taken thereof, as a good Preſident for the juriſdicti - 
on of the Court, and government of the Common wealth. 


Lawley verſas Gattacre, Hill, 14 Jac. Rot. 3368. in Com. 
Banc. & Paſc. 15 Jac, Rot. 747. Salop. 


Rror of a Judgment given in Dower 3 The Erxroꝛ aſſigned 

was. fo? that the firſt Declaration was of a demand de tertia 
parte unius meſſuagii acr. terr, acr, Prat, acr. paſtur: in 
Harley; all was with blanks, But the ſecond Declaration after | 
the imparlance was perfec, (viz.) de uno meſſuagio, 100 acr, terr, 
40 acr, prati, 40 aer. Paſtur. cum pertinentiis in Harley. And to this 
the Defendant pleaded, and tryed againſt him upon 2v-qzes ſeiſſie 
pleaded, and Judgment given accoꝛdingly; And now Erroz was 
aſſigned fo? this fault in the Declaration, which is the matertall 
Declaration; koꝛ the other is but a recitall of this Recoꝛd, and it 
is not helped bp the verdi; And of that opinion was all the 
Court: Tlherefoze the Judgment was reverſed, 


William Pemberton verſs Shelton, Trio, 16, Jac, Rot. 270, 


Ebt of 33 l. againſt the Defendant, upon the Statute of 
2 Ed.s. fo2 not ſetting foꝛth his Tythe : The Plaintiffbeing 
Parſon ofHigh-Onger in the County of Eſſex, ſhews that the 
fendant occupied ſo much of arable Land, and the Cozn was 
wth, the tenth part whereok was and ſo much of Medow, 
and that the Hay was woah 33 8. and 8 d. per annum, ſo the en⸗ 
tire value was wo2th 11 1, and the treble value 33. fo; which he 
brought the Action: The Defendant pleaded non debet, and 


found againſt him fo2 20 8. And it was now alledged tn arreſt of 


Judgment, that the Declaration was not good, fo2 the third part 
of 33 l. and 8 d. is 111, 2s. and not 11 l. onely, and the treble va- 
lue of 11 l. 8 d. is 331. 28. and not 33 l. onely. And he ought not 
to demand lels than the due debt, unleſs he ſhew ſatiskadion; 
as in 40 Ed, 3. 13. and 9 Ed. 4. 51. Debt upon a Specialty oꝛ 
Annuity cannot be demanded lels than is in the Speclaltp, * 

he 
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he ought to acknowledge ſatisfaction of the reſidue $ Sed non allo- 
catur ; Fo? all the Court held, it was well enough; Foz there is 
difference, where it is grounded upon a Specialty. oz upon a Con. 
tract, which is a ſum certain, 02 upon a Statute, which gives a 
certain ſum fo2 the penalty; Foz no demand can be ofa leſſer fam, 
but he muſt ſhew how he was ſatisfied of the reſidue ; and he may 
not vary from the Specialty: But when the demand is of no (ſum 
certain, noꝛ what he ſhall recover in certainty, but onely ſo much 
as ſhall be given by the Jury; although he vartes from the firſt 
valuation, it is not material; Fo2 he ſhall not recover accoꝛding 
to his demand in the Declaration, but acco2ding to the UGerdig: 
Wherefore it was adjudged fo2 the Plaintift. 


Hunt verſas Jones, Trin,16 Jac, Rot.gor, 


"Rror of a Judgment in Briſtol, in an Action fo2 woꝛds: The 
Error aligned was, That the woꝛds were not actionable 3 And 
there the Plaintiſt ſhewed, that ſhe being a widow of good name 
and fame, and having uſed fo2 divers years the trade ofa Baker, 
whereby ſhe got gains foꝛ the maintaining of her ſelf and her fa- 
mtly, and being a widow, was deſired in marriage by manyhoneft 
men - The Dekendant knowing the Pꝛemiſſes, ſpake theſe ſcan- 
dalous wo2ds of her, in ſpeaking to the Plaintiffin the p2cſence of 
divers others, Awayyou pick-pocket, thou (innuendo the Plain- 
tiff) art a ſcurvy pocky whore; whereby ſhe is hurt in her kame, 
aud (off her marriage, and divers kozbear to buy bꝛead ok her. Ak. 
ter Not guilty pleaded, and found koz the Plaintiff, and Judg⸗ 
ment fo2 her , it was now affigned foz Error, that an Action lies 
not fo2 theſe woꝛds; Fo? it is not ſhewn, that ſhe was in commtt- 
nication with any fo2 marriage, and thereby had loſt her marrt⸗ 
age: Alſo ſhe doth not chew, that ſhe was a common Baker, and 
ſo had any loſs by theſe wozds; but generally, that ſhe baked: 
Aiſo the woꝛds are adjectively ſpoken, and not ſo ſtrong as if they 
had been abſolute wozds 3 And they are wozds which do not ſhew 
any intention that he {ake of the French por, which ought to be 
thewn by ſome particular circumſtances fromthewozds. And of 


(7) 


this opinion was all the Court: Wherefoze the Judgment was 


reverſed. 


Thomſon verſur Field. 


Dine upon an Obligation, conditioned, to perfozm the Cove: 
nants in an Indenture, whereby he lets Land, rendzing 
the rent of 10 l. per annum, 02 within ſir days after thoſe Feaſts; 
TheDefendant pleaded perfo2mance of Covenants;The Platr- 
tiffaſſigns beach , That he, fuch a day, being the ſirth day after 


the Faſt, bekoze (un-ſct demanded 5 l. fo2 rent then due; And 
Sc neither 


(8) 
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muher the Defendant,no2 aup fox him were there ready topayit; | 


Foz which, ac. And hereupon the Dekendant demurred: Any it 
was moved bp Scrjeait Chibborn, that the Occlarationwas tiot 
good, becauſe he doth not ſhew the certain time when he came be⸗ 
koze ſun·ſet, and how long he remained after ſun⸗ſet to demand the 
fame; ſo as it might appear ta the Court that there was time 
fnffictent fo2 telling of it out: Sed non allocatur; Foy it being 
lo ſmail a ſum, it requires not much time to? the telling thereof: * 
And when he came befo2e ſun-(et,and ſtayed there after, and none 
came to pay it, it is well enough alledged, although he doth not 
ſay what time he came befoze lun et, no2 how long time in certain 
he remained there to demand it. Secondly, Jt was objected, that 
this demand is not good, becauſe he demanded it as a Rent then 
due; whereas he ought to demand it as a Rent due at the {ac 
Feaftz Sed non allocatur; Foz the Kent being tefervalle,and pay, 
able at the laid Feaſt, o2 within ir days after, it is not due to be 
demanded until the ſirth day; but it map be paid, if the Tenant 
will, bekoze: TUherefoze the demand was well enough. Thirdlp. 
Tt was allo reſolved, that the condition being fo2 the perfozmance 
of Covenants, Payments,and Agreements, the non-payment of 
the Rent upon demand on the lat day was a bꝛeach of the Bond: 
Tl herekoꝛe it was adjudged fo? the Plaintiff, 


— 


| Bateſby verſus Brookſbeck. 


- ASlumplit: And declares, whereas he bargained with Simon 


Bateſby to (ell and deliver unto Him 150 ſtone of wooll, foꝛ 114, 
l. to be paid at a certain dap to come;That the Detendant tn conſi- 
deration the Plaintiff would deliver the (atd wooll to the ſaid s. b. 
became fidejuſſor foz the (aid S. B. Aſſumendo, & adtunc & ibidem 
promittendo to the Plaintiff, to pay the (aid money to the ſaid 
Plaintiff: And alledgeth in facto, that he truſting to the Deken. 
Dants pꝛomiſe, delivered the ſald wooll to $,B, And the 114 l. not 
being paid, he thereupon bought this Ackion. Upon Non Aſſump- 
lit pleaded, and found koꝛ the Plaintiſt, it was moved in arreſt of 
Judgment, that the Declaration was not good; Foz he grounds 
His Declaration upon the Aſſumpſit and there is nat any Aſſump- 
in in the Cale, but that he became fidejuſſor: And then it ought to 
have been ſhewn, that the Pꝛincipal had not paid ft, being deman. 
ded; and ſo to have aliedged à dekault in him, and afterwards a 
demand of the lurety : And this not being alledged, there is no de⸗ 
kault alledged, and therefoze the Action lies not againſt han, And 
ok that opinion was all the Court, abſente Monta gue: Wheretoze 


it was adjudged fo? the Dekendant. Vid. 40 Ed. 3. 5. 39 Ed. 3. 12. 


D 370. 


P JHore 
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Moore verſus Bullock. 


Rohibition; The ſurmiſe was, that the Abbot of Beauchiefe in 
the County of Derbie, was ſeiled in Fee ofthe Kenopy ok 


Norton, which was appꝛopꝛiated to the ſaid Abby, time whereof, 


cc. was leiled in Fee of a Cloſe called the Medow-cloſe in Green- 


ton; in the pariſh of Norton; and held the ſaid Cloſe, and took the 


Mofits thereof in right of all Tythes of Hap within the ſaid 
Hamlet of Greenſton : The Defendant pleaded, that the Abbot + 


was ſeiled in Fee ot that Cloſe,as parcel of ſuch a Farm, and tra- 

verſeth, that he had it, and took the p2ofits thereof in lieu of the 
Tythes of Hay in the ſaid Hamlet: Aud Iſſue being joyned there⸗ 
upon, it was found foz the Plaintiff; And was now moved in ar- 
reſt ot Judgment, that the ſurmiſe was not good; Foz he ſhewing 
that he was lelſed in kee, that is as parcel of his Slcbe, and it can. 


not be in recompence of the Tytheß: But it ought to have been 


ſhewn, that it was given in ancicnt time in recompence of the 
Tythes ; oz ſhewn, that he and his pꝛedeceſſozs time whereof, xc, 
have had the occupation of that Cloſe, and the pzofits thereof, in 
lieu of Tytheg ; And not toy that he was ſetfed, which fhatl be 
intended as parcel of the Glebe t Sed non allocatur; F02 it is a 


better fozm to ſay, that he was ſeiled in Fee fo? it 1s lo anctent | 
that it cannot be ſhewn when, o2 by whom it was given: But 


having had it always in lieu of Tythes, it is good enough, and 
ſhall be intended to be given befoze time wherest, c. in recom⸗ 
pence ofthe Tythes: And that in regard of that Land the dil⸗ 
charge of thoſe Tythes had its begining + TUbereto2e it was ab» 
judged fo2 the Plaintiff, vid. 8 Ed.4.14. Co. 2. Rep. fol. 44. Pigot 


and Herns Caſe ; And a Pꝛeſident was cited, Hill.4 2 E112, Awken 


and Pigot, where ſuch a pꝛeleription was held to be od. 


Guy verſus Liveſey. 

Reſpaſs of Aſſault and Battery: Foz that the Oekendaut 
did aſſault, beat, and wound the Plaintiff; Nec non foꝝ 
that he aſſaulted and beat the wife of the Plaintiff;per quod con- 
ſortium uxoris ſuæ fo2 thꝛee days amiſit: The Dekendant pleaded 
Not guilty, and it was found agaiuſt lum in both, and damages 


(11) 


aſſeſled to 80 l. (it being in truth a great battery to the Baroy): 


and the damages given, ko; that the Plaintiffs wife went with 
the Defendant, and lived with him in a (uſpitious manner: And 
{t was now moved in arreſt of Judgment , that the Baron ought 
not to joyn the battery of his Fe-e with; the battery which was 
done unto himſelf: And he cannot haveian Action koꝛ the batter 
or his Feme, but ought to joyn his Feme with bini in the Acl⸗ 


anz For the damage gone to the Lewe, ce ought ta have (il ſhe 


ſurvive 


a. 
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ſurvive her Þusband ; And lo the Dekendant may be twice punt- 
ſhed fo2 one and the (ame battery, if the Plaintiff here ſhould re⸗ 
cover; £92 this recovery ofthe Barons ſhall not bar her of bzing⸗ 
ing her Action, it ſhe ſurvive him: TUherecore if the Baron will 
bꝛing tye Acton, he ought to Have joyned his Fexe with him. But 
all the Court held, that the Action was well bꝛought; Foz the g- 
ſtion is not bꝛought in reſpect of the harm done to the Fee, but it 
is bꝛought koꝛ the particular loſs ofthe husbands, fo2 that he loſt 
the company of his wife, which is onely a damage and loſs to him: 
ſelf, fo2 which he ſhall have this Action, as the Maſter ſhall have 
koꝛ the loſs of his Servants ſervice: And a Pꝛeſident was ſhewn 
in 28 Eliz. rot. in this Court, where one Cholmley bzought an A- 
tion £02 the battery ot his Feme, per quod negotia ſua infecta re- 
manſerunt; And had Judgment to recover. And another Þ!eſt- 
dent was cited to be in the Erchequer in Doylies Caſe , that ſuch 
an Action was adjudged good: TUherekoꝛe it was adzudged here, 
that the Plaintiff hould recover, 9 Ed.. 51. 46 Ed. 3.3. 22 Ed. 4. 
44. 3 Ed. 3. brevium 737. 20 Ed. 3. brevium 251, 22 Aſſ. 


Harris Caſe. 


E Ndictment of Nuſance againſt Harris and others, koꝛ erecting a 
Nulance upon the River at Barnſtable : The Defendant plea- 
ded Not guilty, and found againſt him; And the Reco2d being 
here againſt them by Certiorari, it was viewed, and there was not 
any Jflue jopned; Fo2 where the entry upon the Iſſue, Not guilty 
pleaded, ſhould have been by the Clerk of Aſſiſe, who ought to 
have joyned the Jſſue, it was omitted; ſo the Uerdia> was with- 
out Aue: CUhich being moved in Court, they oꝛdered that it 
ſhould be amended ; Foz it is but matter ofcourſe,andby intend⸗ 
ment was then omitted in the Entry by default of the Clerk: And 
although it were divers years ſince, and in the time ok another 
Clerk of Alliſe, who was now removed, yet it was oꝛdered, that 
the Clerk of Aſſile who then was ſhould mend it; which was done, 
and it was mended: And theſe wozds, Et Richardus Warer (who 

was then Clerk of the Aſlile) qui pro Domino Rege ſequitur ſimi- 
liter, &c. were by oꝛder of Court interlined ; Foz it was ſaid, that 
ik fach faults ſhould not be amended many of the trials upon En- 


dictments (and peradventure in cate of felony) would be over- 
thzown, 7-23 en MET | 


1520p Born verſes Carrington. 


Þ ror ofa Judgment in Derby in Debt againſt the Heir, ups 

on an Obligation by his Father: The Defendant pleaded, 
Riens per deſcent : The Plaintiff replies 4/ers, but doth not chew 
any place: And it was found fo2the Plaintiff ; And now Error 


aſſigned, 
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a ſſigned, becauſe he did not ſhew in his Replication any place 
w here the et, ſhould be; and fo there is no place from whence 
the Venue fhould come. And although it were alledged, that 
this being in a Cozpozate Will, which hath not any juris dickion 
to try anp matters out thereof (and therekoꝛe map be well in- 


tended to be in Derby, where the Action was bzought) pet all the 


Court held it to be erroneous; Fo2 intendment ſhall not help it, 


and the Replication is til; And it is all one whether the Action 


is bzought in a Tozpozatton, oꝛ in any other Court: Foz in both 
the Plaintiff ought to ſhew the place of et-; and becauſe he did 
not, it was ill, and the Judgment was reverſed tAnd in the ſame 
Term, a 7U21t of Error was bꝛought of a Judgment in Lichfield, 
betwirt Clerk and Broughton , where in Debt againſt the Þetr, 
upon an Obligation of his father, the Dekendant pleaded X#zezs 
per deſcent : The Plaintiff replies, that he had eis by deſcent, 
but they did not finde any place where: And the Plaintiff had 
Judgment, and this Judgment was affirmed, although it were 
objected, that this being a pꝛivate jurisdiaion, they had no autho- 
rity to enquire of any thing out thereof ; And that this differs 
from the Caſe of Actions bzought in the Kings Courts, which 
have a general jurisdiction: Sed non allocatur; Fo2 this enqut- 


ry is good enough s as an enquiry map be of A te in Ireland: 


Uuherekoze the Judgment was affirmed, Vid. Co. lib, 6. fol. 46. 
Dowdales Cale. 


Leneret verſus Rivet, Trin. 16 Jac,Rot. 


A Sfumpſit : CUhereas ons Thomas Ogle had acknowledged 
himſcif to be indebted to the Plainriff in 10 1. fo2 divers 
treſpaſſes done unto him; which 10 J. the Plaintiff at the De⸗ 
kendants requeſt was contented to accept ot: The Dekendant in 
conſideration that the Plaintiff, at the Defendants requeſt, 
would acquit and diſcharge the laid Thomas Ogle of the ſain 
debt, and permit him to carry out of the Plainiiffs houſe cer- 
tain Hoods of the ſaid Thomas Ogles, which were then there, 
aſſumed and pꝛomiſed the Plaintiff to pay unto him the laid 
10.1 at ſuch a day; And alledges in facto, that he acquitted and 
diſcharged the ſaid Thomas Ogle ofthe ſaid 101. debt, and ſuf: 
fered him to carry away his ſaid Goods out of his houle ; 
And that the Defendant had not paid the laid 10 J. to the Plain⸗ 
tiff accoꝛding to his pꝛomiſe. The Defendant pleaded Non aſ- 
ſumpſit, and found againſt him: And it was now moved tn ar- 
keſt of Judgment, that the Declaration was not good, becauſe 
he doth not ſhewhow he acquitted the (aid Thomas Ogle ; Fo? 
it cannot be without Oced.which ought ta be particularly ſhewn x 
And although that the conſideration, to ſuffer himto carry out of 
the Platntiffs houſe the laid Hoods, had been a — 3 
eration 
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deration, and was well atledged , if it had been by it ſelf; yet 
when it is joyned with another conſideration, which is good, if it 
had been alledged to have been perkozmed; It not being well 
alledged to have been perfozmed, makes the whole Declaration 
to be ill; And of that opinion was the Court: TUheretoze it wag 
adjudged foz the Dekendant. 


Blunden verſus Euſtace. 


tion upon the Caſe: TAhereas he was a Surveyo? and 

"Ameaſurer ot Lands, and gained his living by ſurveying 
and meaſuring of Land, The Dekendant having communication 
with him about meaſuring of Land, ſpake of him theſe wo2ds, 
Thou art a cozening and a ſhifting knave, and a cheating knave,Af- 
ter Herdia, upon Not guilty pleaded, it was moved, that theſe 
wo2ds are not Attionable,foz the wozds be too general: But Cal- 
thrope fo2 the Plaintiff moved, that he might have Judgment, 
inaſmuch as they touch him in his profeſſion and means of get: 
ting his living ; Aud the art of ſurveying and meaſuring of Land 
is an Art whereot the Law takes conulance : And Montague 
Chief Juſt. ſaid, Although generally to ſay that one is a cozener, 
an Action lies not; pet foe ſuch a particular perſon, this touching 
him in his means of living, the Action well lies: But the other 
Juſtices doubted thereof; UUherefoze they would adviſe. After 
wards in Hillary Term being moved again, all theCourt agreed, 
that in regard a Survepo? is an officer of skill, and there is ſuch 
an officer fo2 the King, who is mentioned in Acts of Parliament 
by that name, thele woꝛds touching him in his pꝛokeſſion thereof, 
and taking from him his means of gaining his living, the Action 
well lay; Aud it was adjudged fo2 the Plaintiff 


Beckwith verſus Nott, Mich. 15 Jac. Rot. 510, 


* . 


Rror of a Judgment in an Action upon the Caſe , upon 
Fan Aſſumpſit made at Southwark: The firſt Erroz aſſigned, 
That the Declaration was not good; foz he declares, TUhere: 
as the Dekendant was indebted unto him in four pounds, 
he pꝛomiſed at Southwark, upon ſuch a conſideration , that 
he would pay it him by-five ſhillings the moneth: And al⸗ 
ledgeth in facto, that he had not paid the ſaid four pounds 
no2 any parcel thereok, accozding to his pꝛomiſe: And the 
Action wag b2ought within: four moneths after the pzomiſe 
made, ſo. befo2e all the money was due; And declares ad 
damnum fix pauuds: And upon Non aſſumpſit pleaded, and 
found fo2 the Plaintiff, and damages aſlefſed to four pounds, 
and Judgment accozdingly , it was alleged to be erroneous ; 
Fo he ought to have ſtaped the bzinging of his Action _ 

| | an 
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had been due, oz to have demanded the ſum which was due koz the 
four moneths onelp, and not the entire debt; As in Debt upon a 
Bill, oz tecognuſance, papable at two days, he may not bꝛing his 
Actlon untili the whole ſum is due upon the Bill. But it was 
thereto anſwered, that this is not like to the Cale of a Bill of 
debt, which is grounded upon the ſpeclalty, and cannot be deman- 
ded untill the entire ſum be due: But here it is grounded upon 
the pzomile, which is bzoken by every non-payment accoꝛding to 
the pꝛomile; And he doth not demand any lum certain, but onely 
Damages, and it is at the diſcretion ok the Jury, if they will finde 
the entire ſum in Damages, onely koꝛ ſo much as is due: But when 
they give the entire Damages, as here Doderidge laid that it is 
with an averment, that it is given foz the entire ſum; and it ſhall 
be a good bar ina new Action upon the Caſe upon that pꝛomiſe: 
And of that opinion were all the Juſtices, beſives Houghton, wha 
doubted thereof, and held that the Declaration was not good, be⸗ 
caule he did not declare in certain, that the pꝛomiſe was not per- 
fozwmed by the non-payment at ſuch days, and did not demand 
Damages fo? it: and not to ſap that the kour pound is not paid, 
no2 any parceil thereof; fo? the 4. l. is not pet due. Vid. Co. Hb. 4. 
fol. 94. Dy. 112. Another Erto2 was aſſigned,becauſe the Ven. fac. 
was awarded de vicineto de Southwark, where it ought to be de 
Southwerk. 9 H. 5. 10. Sed non allocatur ; Mherefoꝛe the Judge⸗ 
ment was affirmed. Nota ex hoc; That where a man bzings luch 
an Action fo2 breach ol an Aſſumpſit upon the firſt day it is beſt 
to ** of Damages fo? the entire debt, koz he cannot have a 
new Action. 


Bennus verſus Guy ldley, Trin. 16. Jac. Rot. 1389. 6 

Ction upon the Caſe; TUhereas the Dekendant recovered 
CL againſt him 7 l. 10 8. 175 coſts and damages, and upon that 
Judgment the Plaintiff paid unts him l. And the Dekendant 
made unto him a releaſe of that Judgment, and by his Deed 
covenanted that he would withdzaw all pzoceſs of execution to? 
that Debt; That the Defendant intending tnjuſtlyto ver him, 
againſt this releaſe, and againſt his pꝛomile in the laid weiting z 
the 20 June 15 Jac. ſued a Capias ad ſatisfaciendum againft the 
Plaintiff fo? this Debt, returnable 3 Trinitat. following, which 
he delivered to the Sheriff to execute, who by fozce there- 
of afterward (viz, ). the 20 July 15 Jac, arreſted and detain⸗ 
ed him in pꝛilon, untill he paid the 71. 10 8. to his Damage, 


(17) 


tc. The Dekendant demanded oyer of the Deed, which was 


entred in hæc verba; TUherein was the clauſe of releaſe and 


covenant to withdzaw the pꝛocels of execution: And alfa ano- 
ther Covenant (which was not mentioned, (viz.) to acknowledg 
latisfaction upon the 1laintiffs coft , upon requeſt : The De- 

PT Ttt ſendaut, 
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(19) 


fenvant pleaded yereto, that the Sheriff did not arreſthim by his 
appointment: Upon which plea, being vicious, the Plaintiff de⸗ 
murred; And upon argument the Dekendant did not matntain his 
plea, but took exceptions to the Declaration. Firſt, that he ought 
not to ſue this action in nature of a deceit, (as it was pleaded) 
fo2 ſuing fozth execution againſthis own releaſe; But he ought 
to have relieved himſelf by an Audita querela. Secondly, thathe 
ought to have had an Action upon the Caſe, upon the pzomile, to 
withdꝛaw proceſs of Execution; And ik he had extended, yet an 
Aſſumpſit lies not thereupon, becaule it is by Deed, and fo he 
ought to have an Action ot Covenant, ànd nat an Aſſumpſit; And 
of that opinion was the whole Court as to that point. Thirdly, 
it was objected that it appears by the Plaintiffs own chewing, 
that he was not grieved by this p2ocels of Execution; Fo? it is 
ſhewn that the Sheriff arreſted him upon the 20 luly, which wag 
a long time after the return ok the Tit, ſo it was done without 
warrant, and is falſe impꝛiſonment in the Sheriff, who took him 
by colour of that pzoceſs ; And fo2 that caule pꝛincipallp this De. 
claration was held by all the Court to be ill. Fourthiy, it was 
objected, that the Declaration was not good, becauſe he declares 
upon a Deed, and tecites but parcell, whereas he ought to ſhew 
the whole Deed: Sed non allocatur; Foꝛ be mentions as much as 
ſerves fo? his purpoſe, in this Action, and the reſidue ſhewn doth 
not alter it: Wherefoze fo? the firſt and third exception it was 
adjudged koz the Dekendant. i 


Clerks Caſe, 


erk of Hertford being expelled from being a Burgtls there, 

pꝛocured a zit to the Yayo? and Burgeſſes to reſtoze him, 
02 ſignifie the cauſe ;who returned, that he being Churchwarden, 
peſented one of the Burgeſſes malictouſly without cauſe koz be. 
ing abſent from the perambulation ; fo2 which being rebuked by 
the Dayoz, he ſaid contemptuouſly, I care not for Mr. Mayor nor 
any of the Burgeſſes; And fo? this cauſe he was expelled 2 And it 
was held to be no cauſe of expulſion ; Wherefoze there was ans: 
ther TU1it of reſtitution awarded. 


Michell »verſ#s Sir Iohn Croft and others, Trin. 1 1. Iac. Rot. 119. 
Cir. fac. upon a Judgment in Debt againft Thomss Rivet fo? 
200 l. againft his Tertenants z The Sheriff returned, that 

he warned Sir Iohn Croft and thꝛee other Tertenants ; the thꝛee 
made default ; Sir Tohn Croft pleaded, that one Thomas Rivet 
was Tertenant ok 20 Acres in ſuch a Uill, which are the 
Lands of the ſaid Thomas Rivet , againſt whom the recovery 
was at the time of the Judgment; And demand ** 
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if he ſhall be put to anlwer, untill the (atd Thomas Rivet be war: 
ned; And thereupon the Plaintiff demurred: And after ar gu⸗ 
ment at the Bar, it was adjudged f92 the Defendant , that the 
plea was good; Fo2 as Houghton (aid, there is diffetence betwirt 
a Scir. fac. cu have execution upon a Judgment in Debt, and to 
have execution upon a Judgment in a real Action; koz in the laſt, 
this is not any plea, fo2 every Tenant ſhall anſwer fo that which 
he hath, and the one may lole, and the other not; But in a Scir, 
fac, to have execution of a Debt, becauſe every one bought to be 
contributary fo2 his part, the one ſhall not anſwer as long as he 
tan ſhew that another is contributary with him: And although 
the Sheriff returned, that ſuch are Tertenants, pet that ſhall not 
conclude the Dekendant, but that he may ſay „that another is 
Tertenant of parcell, who is not warned; And a purchaſer cannot 
have an Audita querela, untill he be grie ved by the exetution ſued 
againſt him, as 17 Aſſ. and 17 Ed. 3. 29. And being warned, if he 
do not plead, that another is Tertenant, who ought alſo to be 
charged. he never akterward ſhall have an Audita querela : And 
that one may have an averment againf-a Sheriffs return, ap- 
pears,2 Eliz.Dy.173.41 Ed. 3. 36. 11 Ed. J. Brevium 286. This plea 
pleaded was allowed to be good; But that the zit ſhould not 
abate, and that the Dekendant ſhould not anſwer untill the other 
was warned, Vid. 12Ed. 3. Execut. 77. Cherefoze it was adjudg- 
ed fo2 the Oekendant. | 


Roberts verſus Trenayne, Trin. 14. Jac. Rot. 850. Cornub. 


Respaſs de clauſo fracto in Northall: Apon Not guilty pleaded, 

a ſpeciall verdi was found, that Cyprian Cory was ſeiſed 

in Fee of the Land in queſtion; And that it was agreed that one 
Mary Adington ſhould lend unto him 150 l. and fo? the ſecurity 
of the repayment thereof, Cyprian Cory leaſed unto the ſaid M. 
this Cloſe fo? ſixty years, to commence at the end of two years, 
upon condition that ik he paid the 150 l. at the end of two years, 
that the Leaſe ſhould be void: And it was then further agreed be⸗ 
twirt them, that the (aid Cyprian Cory, fo2 the deferring and 
giving day of payment of the laid 1501, to2 two years, ſhould pay 
unto the ſaid Mary to2 intereſt yearlp 221, 10 8. quarterly, ik the 
ſaid Mary ſhould live Co long; That tnperfo2mance of this agree- 
ment, che lent the ſaid Cyprian Cory 150 l. and he made the laid 
Leaſe foꝛ ſixty years , and granted by fine to the ſaid Mary A- 
dington an annuall rent of 221. 10 8. to be paid quarterly, if 
He lived. fo long, and akterwards conveyed the Jnheritance 
to the Plaintiff; and that the ſaid 150 l. was not pad ; and that 
the ſaid Mary took to Þugband Trenayne, who entred faz non- 
payment; Et ſi ſuper totam,8c, The firſt queſtion was, whether 
It were an uſurtous contrad within the Statute , becauſe it 
Ttt 2 was 
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was a meer caſuall bargain z Foz if ſhe died befoze any day of 
payment of the Rent, the Rent was gone, and yet he ſoul 
retain the 150 l. fo2 two years, and pay nothing fo2 it; And it 
was reſolved, that it was anuſurious bargain , fo2 by intend⸗ 
ment ſhe might live above two years, and it is an apparent 
poſſibility that ſhe ſhould receive that conſideration whereby ſhe 
is within the Statute. Vid. Co. 5. fol, 70, Cleytons Caſe. Se: 
condly, it was moved, whether this Leaſe, being taken koz the 
payment of the pꝛincipall money, and not ko the payment of a- 
ny part of the ulury, be within the Statute, to make the bar- 
gain void; And it was reſolved, that it is, becauſe it is foz 
the ſecurity of money lent upon Intereſt, and fo2 the ſecu- 
ring of that which the Statute intends he ſhould lole; Foz 
otherwiſe it would be an evaſion out of the Statute , that 
he would p2ovide fo2 the ſecuring of the payment of the pain: 
cipall, whatſoever ulurious bargain was made; which the Law 
will not permit. Thirdly , it was objected, that this verdict 
found, that there was an agreement between them in the ſame 
manner prout, Ec, But it doth not find that it was corrupte agre- 
atum, which ought to be pꝛeciſely found, to dzaw him to be an 
offender within the Statute: And therekoze in an infozmation, 
if it be not alledged, that corruptè agreatum fuit, it is not good; 
So upon the Statute of 5 Eliz. of perjury, if it be not al- 
ledged, that he voluntariè et corruptè commiſit per jurium, it is not 
good: Sed non allocatur; Foz there is a difference betwixt an in: 
koꝛmation, which ought to be pꝛeciſely alledged, and a ſpectall 
verdict, wherein all the circumſtances are found, which being 
appar et to the Court to be ulurious, and cannot by intendment 
have any other couſtruction, it ſufficeth ; And here it is appa- 
rent, that the money was lent fo2 Intereſt, and is moe 
then the Statute permits; TUheretoze being ufury apparent , 
the Court ſhall adjudg it accozdingly: And one Higgins and 
Mervins Caſe was cited to be adjudged, that if the cozrupt a- 
greement be not erpzeſſed in the verdic , and the matter is ap- 
parent ta the Court to be uſury, there the Jury needs not to 
ſhew that it was cozruptly, fo? res ipſa loquitur ; Dtherwile it 
fs, if it be but implyed, UUherekoze it was adjudged fo the 
Plaintiff. Note, that Juſtice Doderidge took theſe differences in caſes 
of caſuall uſury. Firſt, if I lend 100 |. to have 120 l. at the years 
end upon a caſualty ; if the caſualty goes to the Intereſt onely, and 
not to the Principal, it is uſury : For the party is ſure to have the 
Principall again,come what will come; But if the Intereſt and prin- 
cipall are both in hazard, it is not then uſury : And it was therefore 
adjudged in the Common Bench in Partmouths Caſe, where one 
went to the New-fourd Land, and another lent unto him 100 J. 
for a year to victuall his Ship ; and if he returned with the Ship, 
he would have ſo many 1cce of Fiſh, and exprefles at what 
rate, which exceeded the intereſt which the Statute allows ; 125 
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if he did not return, that then he would loſe his Principall : It was 
adjudged to be no uſury. Secondly, if I ſecure both intereſt and 
Principall, if it be at the will of the party who is to pay it, it is no 
uſury; As itT lend to one 1001, for two years, to pay for the loane 
thereof 30 l. and if he pay the Principall at the years end, he ſball 
pay nothing for Intereſt, this is not uſury: For the party bath his 
election, and may pay it at the firſt years end, and fo diſcharge him- 
ſelf. | 


— : — . — 


Sheriff verſus Wrotham, Trin. 15. Jac, Rot. 615. 


T Reſpaß, quare clauſum fregit apud Ridgwell: Upon Not (21) 
_* ouilty pleaded, a ſpectall verdi> was found, that William 
Wade being Leſſee foz 21 years of the Land in queſtion , by his 
TUil1 deviſed the benefit of his leale to Alice his wife fo? ſir years 
after his death; And further deviſed, that after the ſatd ſir years 
ended; Then John my Son, if hecome home, ſhall have the 
ce bencfit of my ſatd Leaſe, during the reſidue of the Term; And 
ce if John my Son doth not then come home, then William my 
© Son ſhall poſſeſſe and have that Leaſe unto his benefit, untill 
6 John my Son do come home: And he deviſed to his Feme all 
his Goods; Chattles, and implements of Houſe , and made 
her Executrix, and died; Alice enters Clamando virtute le- 
gationis: William the Son, during the fir years (John being 
beyond Seas, and not returned) made his Till and deviſed 
that Leaſe to Heſter his wife, and made her his Executrir, and 
dyed 2: The ſix years afterwards expire, John doth not return; 
Heſter takes to Hugband the Plaintiff, who enters; Alice takes 
to husband the Defendant; And which of theſe had right, wag 
the queſtion 2 And after divers arguments at the Bar, it was 
adjudged fo2 the Plaintiff, That Heſter had good right as 
Legatee, oz as executrix of William the younger Son, al- 
though he dyed bekoze the ſir years erpired: And although it 
were objected , that it was a meer poſlibility in the ſecond Son; 
and that he could not have it, unlels he ſurvived the fig 
pears, and his Bzother did not return; ſo as there were two 
contingencies therein, and it was never veſted in the Teſta- 
toꝛ; And therefoze he could not deviſe that his Executrix ſhould 
have it; Foz ſhe can take nothing unleſs her Ceſtatoz had 
the Intereſt in him; Foz ſhe cannot take it as bona Teſta- 
toris , when the Teſtatoꝛ never had it: Pet all the Court held, 
when it was firſt deviſed fo2 ſix years, and afterwards fo2 
the reſidue ol the Term: It is nota poſſibility, but the Jntereſ 
of the Term after the ſir years expired; And although it <ould 
be accounted to be a poſſibility in the Teſtato? ; pet fox as much 
as it is luch a poſlibility, that the Term might have veſt- 
ed in him; ik he had; lived untill after the ſix pears expired, 
the Fewe by her Entry having agreed to that Legare » 
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the relidue of the term might have veſted in him without any other 
teremony; It was held, that that poſſibitity might well go to his 
Executrix: And the Executrir ſhould have it, becauſe a have 
veſted in the Teſtatoz, Vid. Co. lib. 3. fol. 16. Boraſtons Cal, Chat 
a term certain being limited to one, and after that it halt goe to 
another, is not a contingent Eſtate, but a meer intereft, Vid. 
Plowd: 519. Weldens Caſe, and Co. 10. 51. Lampets Cafe(o reſol- 
ved: And although a Judgment was cited in this Court, Trin. 8. 
Jac. Rot. 439, betwixt Price and Atmere, that ſuch a poſſibility of a 
term ſhall not go to an Executoꝛ 02 Adminiſirato?, they held that 
it was not Law; but conceived the reſolution in Lampets Caſe 
to be good Law in this point: And it appears here, that the De⸗ 
ſendant hath not any colour of claim; Fo? it is limited unto her 
but fo2 ſir years; ſo ſhe ought not to Have it fo2 a longer time; 
And that John was not to have it, unleſs he were returned: 
Clherefore it veſted in William; And thereupon adjudged fo2 the 
Plaintiff * | 


Havergill vera Hare, Hill 13 Jac. Rot, 


E Jectione firm of a Leaſe of William Fiſher , of Lands in 
2 plumſted for thꝛee pears 2 Upon Not guilty pleaded, a ſpecial 
Gerdi was found, That William Parker was ſeiſed of that 
Land in kee, and the 31 Octob. & Jac. by Jndenture inrolled with- 
in ſix moneths, granted a Rent of 201. per annum to Iſaac War- 
den, and his Heirs and Aſſigns, payable at Michaelmas and the 
Annunciation, with clauſe of diſtreſs z And by the fame Jnden- 
ture covenanted, fo? himſelf, his Peirs and Aſſigns, upon re⸗ 
queſt by the ſaid Iſaac Warden, his Heirs o2 Aſſigns, to levie a 
Fine of the ſaid Lands to Robert Hill and William Pewall,which 
Fine ſhould be to the ules following. & that they ſhould ſtand and 
be ſeifed to the uſes, intents and purpoles after expꝛeſled; That 
if it ſhall happen the ſaid pearly Rent of 201. to be behind and 
unpatd, and that no ſuffictent diſtreſs can be found upon the pze⸗ 
miſſes , 02 any reſcous, poundbzead, oz replevin ſhall happen to 
be made, That then and from thencefo2th it ſhall and map be 
lawfull fo? the laid Iſaac Warden, his Peirs and Aſſigns, into 
the ſafd Lands to enter, and to have and enjoy the Rents there- 
ok, until the ſaid Rent of-201. with the arrearages thereof, if 
any be arrear, be fully fattgfied unto the laid Iſaac Warden, his 
Heirs 02 Allignst They find that the ſaid I. W. by Deed inden⸗ 
ted and inrolled within the fix moneths, 12 Junii Anno 9 Jac. bat» 
gained and ſold that Rent to William Fiſher the Leſſoz, with all 
penalties, fozfeitures , pzofits and advantages compziſed in the 
ſald Indenture: That in 19 Octob. 11 Jac. the Rent due at Mi- 
chaelmas being arrear, was demanded by William Fiſher and not 
paid, noz pet is paid: That in Trin. 12 Jac, William Pewall, at the 
requeſt of William Fiſher, levied a Fine to the uſes compziſed in 
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the laid firſt Indenture; That afterwards 23 Septemb. 13 Jac, 
William Fiſher Diſtratned fo; this Bent of 10 l. due at Mich. in Jac. 
and impounded the diſirels, and the Defendant ſued a Replevin, 
and had the diſtrels delivered by Replevin: And that William Fi- 
ſher entred and let it to the Plaintiff fo2 thꝛee years, prout in the 
Declaration: And the Ocfendant quſted him ; Et ſi, &c. And this 
Cale was oftentimes argued at the Bar, and afterward at the 
Bench. The firſt queſtion made, was, whether the entire Rent 
not being arrear, but onely rol. fo) halfa year, becauſe of en- 
try within the Proviſo; foz that the wopds thereof are, If the ſaid 
Rent of 20 l. be arrear 3nd doth not (ay, if any part oz parcel 
thereof, gc. And this being a Condition, ought;ts be taken ſirt- 
>iy. But as to that, all the Juſtices agreed, that it is a Ciufff- 
cient cauſe of entry; Foz the Rent is qrrear, and he may ha ve 
an alliſe de redditu prædict. althaugh half a- years Rent ts 
onelp in arrear, and it is within the wozds and intent of the 
Condition: Allo, this is not a Condition, but a: Limitation of 
the uſe, which is to be conſtrued accozding to the intent ok the 
parties: And the wozds are not, If 20 I. Rent be arrear, but, If 
the Rent of 20 l. be arrear; And that is ſaid to be arrear, if any 
of the halt year be arrear: Mherekoꝛe this non-payment of the 
10 l. and Replevin bꝛought upon the Diſtreſs, are lufficient cau- 
ſes of entry. The lecond queſtion was, whether this contingent 
and future uleto riſe upon non-payment of the Rent, and the 
Replevin ſued upon the Diſtreſs which was limited to lſaac Wars 
den, his heirs and Allignes, be tranſkerable over by. this Inden⸗ 
ture of bargain and (ale; Foz it wag ſtrongly urged by the De- 
kendants Councel, that it is a matter in pꝛivity and poſſibility 


onely, which is not transferable befoze it falls in eſſe: But 


all the Juſtices reſolved, that it being a matter of inheritance , 
and being fo? the ſecurity of the payment of Rent, and waiting 
upon the Rent, might well be tranſkerred with the Rent; and by 
the grant of the Rent, the penalty and advantage well paſſed x 
But if it had been a meer poſſibility, oz a contingent Tftate, not 
coupled with any other Eſtate.then it had not paſſed. Thirdly,ad- 
mitting it to be a ſuffictent bzeach, and that he hath the Title 
well conveyed unto him, the queſtion then is, what Eſtate he 
gained by His entry? becauſe the woꝛds are, That he ſhall enter 


and retain untill he be fully ſatisfied 5 TAhether he hath ſuch an E- 
ſtate, as that he may make a Leaſe fo2 chꝛee years out of it; and 
whether the Leſſee upon ſuch a Leaſe may maintain an Ejectione 
firmæ ; Foz it was much inſiſted upon, and very ſtrongly urgen 
at the Bar to the contrary ; but onely that he chould have the 
Lands quaſi ag a pledge, 02 as Tenant at ſufferance, until the 
Rent was paid: But all the Jufficesrefolved, that he had ſuch 
an Eſtate, that he might make a Leaſe, and that this Leate 
was good, until the Rent was paid: And it is quaſi a conditional 
Inheritance , which ſhall go to higgYcirs and Aſſigns, but al- 
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ways determitiable upon the payment of the Rent, ag! in the Cale 
in Littl. 74. Feoffment reſerving Rent, upon condition to re-enter 
and retain untill he be ſatisfied, it is uo abſolute defeat of the E⸗ 

ſtate, but a retainer as a pledge. Vid. 44. Aſſ. Pl. 3. 21 H. 7.7, 
38 Ed. 3.5. Dy. 375. 14 H. 8.4. Co. d&. fol. 6. The fourth queſtion 
was, Mhether this Rent of 10 l. due and demanded bekoze the 
Fine levied (at which time fo2 non-payment no uſe could be rail 
ed) And afterward the Fine is levied, and then a Ditlrels is ta. 
ken fo2 the Rent due, bekoze the Fine levied, and afterwards Re- 
plevin ſued thereupon 3 whether this gives Titie.of Entry to 
William Fiſher 2 And in this point the Juſtfces were divided ; Foz 
Houghton aud Doderidge held, that he had not any Title to en- 
ter; Fo2 this Rent veins due befoze the Fine levied, by the levy- 
ing of the Fine the uſes were raiſed, and not bcfoze , and that 
cannot extend to the Rent kozmerly arrear: Foz it ought to be 
atrearages after the uſe raiſed, and there ought to be a diftreſs 
taken koꝛ that Kent which is arrear after the uſes raiſed, and not 
to any Reut befoze 3 Fo? the woꝛds are, If the Rent be behind, 

and diſtreſs taken, and Replevin ſued 3 Then, &c. which cannot re: 
ker to any Rent due befoze the Fine: Put Croke and Montague 
held, that the Fine levied, and the firſt Indenture, 8 Jac. (which 
was befoze the Bent due) were but an aſſurance ; And therefoze 
being levied, hath his efſence fo? the raiſing of uſcs, and is guided 
by the firſt Indenture, which was long time befoze the Rent due; 

For the execution of all things executozy reſpect the oziginal ag, 
and ſhall have relation thereto, and all make but one ac, although 
done at ſeverall times; asthe Earl of Rutlands Caſe, covenant 
to levie a Fine of 100 acres within the year ; the pear erpires,and 
a Fine is levted of 80 acres,the Fine ſhall be to the firſt uſe. Alſo 
there is no caule of entry, but fo2 the Oiſtreſs taken, and the Re- 
plevin ſued, which are both after the Fine: TUherefoze they held, 


that he might well enter. But if the Diſtreſs had been bekoze the 


Fine levied, and the Replevin after, it might peradventure have 
been otherwiſe: TUherefo!e fo! this point they would advile. Vid. 
Co,lib.2.fol.93. Buchams Caſe, lib.1, fol.gg. Wades Caſe put in 
Shelleys, Co. 9. fol.7. Dy. 291. 


The King verſus the Executors of Sir John Daccombe 
in the Exchequer. 


4-4 James made a Leaſe to Sir John Daccombe and others, 
of the pzoviſion of TUines fo? his Majeſties houſe koz ten 
years, in truſt fo2 the Earl of Somerſet : They made a Leaſe fo? 
all the term beſides one moneth, rendzing 900 l. per annum. The 
Earl of Somerſet:being afterwards attainted of Felony,the que⸗ 
ſtion was, whether the truſt which was fo2 the laid Earl, was 


koꝛtelted to the Ring by thigattainder : And it was refcrred 15 
a 
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' all the Juſtices of England, by command from the King, to be 
- conſidered of, aud to certifie their opinlons: And now Tanfield 
- Chief Baron delivered all their opinions to be, that this truſt was 
koꝛkeited to the King; And that the Executoꝛ ſhall be compelled 
in equity to alſigne the relidue ol the term, and the Kent, to the 
King 2 And he cited a Caſe to be adjudged 24 Eliz. where one Bir- 
ket had taken bond in anothers name, and was akterwards out⸗ 
lawed, That the King chould have this Bond : And that in 24 
Eliz. one Armſtrong, being Leſſee fo2pears, aſſigned it to another 
in truſt foꝛ himſelf; and being attainted ok felony, this truſt was 
foxfeited to the Alng. But he laid they all held, and lo it was reſol⸗ 
ved in Caſe, that a truſt in a Freehold was not fozfeftep 
upon attainder of Treaſon. Note, This Caſe I had from the Re» 
port of kun pbrey Davenpott who wasof Councel in this Caſe. 


The King verſus John Death, in che \Bchequer, Trin. r 5 Jae 


1 CT was found by inquiſition, that ane York had recovered in an 
action upon the Caſe, fo2 woꝛds againſt John Allen 500 l. Af: 


terwards John Allen and Edward Allen purchaſed Land in fee, 


and aliened it to John Death; York: was outlawed, and fo his 
Debt became tozteited to the "King : The queſtfon was, whether 
the King ſhould hade execution or the moity ofthe molty ol John 

Allen, oꝛ the entite maity; And it was reſolved; that he chauld 
have the entire moityz: although York ſhould have had but the 
moity of the moity: But the Delt coming to the King, he ſhall 
by his Pꝛerogative have execution ot the entire moity: nn it 


was Ain atcoꝛdingin. 
Toes : Whereas he was feiſed in kee of the Panoz of 
Ruſkington in Ruſkington, and Lefingham 3 and he, and all 
whoſe Eſtate, c&c. have had Eſtraps within the Bannoz, as to 
his Mannoꝛappertaining: That the Dekendant 9 Octob. 15 Jac. 
one Dre coming as an eſtrap into the laid Mannoꝛ, apud Leſing- 
ham afozeſaiv, took and carried away: The Defendant pleaded 
Non culp. and found foꝛ the Plaintiff, and moved in arreſt of 
Jud gment, that the Ven. fac. was ill awarded; Fo2 the Ven. fac. fs 
of Leſingham, where it ought to have been of the Mannoz of Rutl- 
kington, 92 from both Uills (viz, ) R. and L. Sed non allocatur ; 
Foz it doth not appear, that the pꝛeſcription was in queffion , 
ag now it ought to be bꝛaught: But the Trelpaſs being alledged 
in L. and he pleaded Non culp. which may be, fo2 that he never 


Dalton verſur Barnard, Trin. 16 Jar: Rot, 


took the Ore, oz fo2 ſome other caule, the Ven. tac. was therefoze 


well awarded: CUherekoze it was adjudged to? the Plaintiff, 


As Callſord 
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Cnuliford and Joan his wife verſus Knight, Trin. 16 Jac. 


" Ction ko $02ds : Thoũ (præfatam Johannam innuendo) art 
A Mutcombshackney,thou art a thieving whore, and a pock 
whore; (innuendo that the ſald Joan had the French Por) andi 


vill prove tliee a pocky whre. The Defendant pleaded Non 
ceulp. and found againſt him: And after Mer dia, it was moved in 
arteſt of Judgment, that theſe woꝛds be not actionable: Foz the 
fitſt woꝛds, Thou art Mattoubt hackney; And the ſecond: wozds, 
Thou art a 'thieviſh whore, is not any accuſation ot felony, Foz 
he may be. thieviſh in that which is not kelony: And fo? that pur. 


poſe two P2eſidents were cited, viz. 5 Jac. betwirt Powell and 


Nutchins; andPaſch. 3 Jac, betwixt Rqbins and Haberden. And 
. fo2 the laſt woꝛds, the innuendo cannot make the woꝛds to be in⸗ 


. fox the Dekendant. 


tended the Freuch Porz when it is not ſewn by any other ctr: 
cumſtances ; as to ſap, that ſhe was laid of them, oꝛ the like ; And 
of that opinion was all the Court: (Uberetoze. it was adjudged 


| Violet verfus Blague. 
PAotibiciouprayed tothe Admiralty, Foꝛ that Violet libelled 


in that Court agatnft Blague, ſuppoſing him to be in a Ship 
lying at anchoꝛ at Limehouſe; The Libell was in nature ofa De- 


tinue at the Common Law; And becauſe it ts, In corpore Comi- 
tatus, and not within the Admtralties Jurigdiafon, the Prohibi- 
tion was p2ayed; and a Caſe cited in 13 Jac. where a Ship lying 


at anchoꝛ at Blackwall, was bꝛoken by another Ship; and there- 
upon Suit being commencedin the Admiralty, a Prohibition was 


granted, Et per curiam; it was granted in this Caſe. Vid. Temp. 
Ed. 1. Avowry 192. 46 Ed. 3. Conuſance 36. and Ed. 2. Corone 
399. 6 


(638) 


Sly verſus Finch. 


(Dire fac. verſus Finch, Sheriff of Gloceſterz Fo? that the Plain⸗ 
tiff having brought a Fieri fac, upon a Judgment againſt one 
Turke, of 160 l. directed unto the Defendant Finch, he retoꝛned, 
that he had taken into his hands Goods to the value of 72 1, 


And had (old as much of them as amounted unto 111. &c, And 


that the reſivue did remain in his hands, pro defectu emptorum, 
untfll ſuch a day; at which time he putting them to ſale, they 
were then reſcued from him: Upon which retozn the Scire facias 
was bꝛaught; compzehending all this matter; Whcireupoii the 
Defendant demurred: And after argument at the Bar, it was 
argued at the Bench; And Houghton Juſtice held, that a Scire 


fac, lap not in this Cale: It was agreed on both ſides, Te 
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the retozn is not good as to the reſcue ; And that the Sheriff by 
this retoꝛn hath charged himlelk. The queſtion onely is, whether 
he hath charged himlelt by this TUpit 2 And he held that he had 
not; And ta that purpoſe he cited, 34 H.6, 36. Dy. 241. and 9 Ed. 
4.50. Foz although the Sheriff hath retoꝛned, that the Goods 
are of the value of 721. It is not any Eſtoppel unto him, but that 
be may ſell them koz moꝛe 02 leſs, as he can get koꝛ them: And 
therefoze it is not reaſonable he ſhould be charged with that eſti⸗ 
mated value, ec. Doderidge Juſtice to the contrary; And that 
the Sheriffis chargeable by the Scire facias; Fo? he cannot dimi⸗ 
niſh ought krom the power that the Law gives him: And fo2 that 
ptrpole he cited, 19 Ed. 2. Execut. 147. 2 Hig. 15. 13 Ric. 2. 74. 
and the Statute of Weſt. 2. is, Quod Vicecomites multoties dant 
reſponſiones, quod non poſſunt exequi præcepta Regis propter re- 
ſiſtentiam poteſtatis alicujus magnatis, de quo caveat Vicecomes 
de cætero; quia hujuſmodi reſponſiones redundant in dedecus 
Dom. Regis & Coronæ ſuæ. Another queſtion hath been made, 
whether the Sheriff hath charged himlelk by this Netozn: And 
he held, that ik he had tetoꝛned onely, Quod remanent in manibus 


pro defectu emptorum, he ſhould have charged himſelf, fo2 there- 


in he had done his Office: And in ſuch caſe a Diſtringas ſhould if- 
ſue to ſell the Goods, and to deliver the money to the new She⸗ 
riff; accoꝛding to 34 H. s. But when he latth further, that they are 
reſcued out ot his cuſtody, he therein hath mildemeaned himſelf ; 
and therefoze he is chargeable, 33 H.6.1. Dy. 141, Thitdlp , he 
held. that the Sheriff had charged himſelf by this $cire fac. as 
well in regard of his mildemeanoz, as alſo fo2 that he hath his 
remedy over: Noz may we award a Tait de Venditioni exponas, 
becauſe it fs contrary to his own retoꝛn, and ſo abſurd and repug⸗ 
nant. To the objection, That peradventure he had ſeiled the 
Goods again, ſo as now he map ſell them, and make Execution 


upon a Venditioni exponas , he thereto an{wered, that he ought 


to have pleaded it to the Scire fac. and it had been a good anſwer, 
And whereas it was ſaid , that he ſhould not be charged upon 
this eſtimate value; as to that, he (aid, It a Fieri facias iſſue to 


the Sheriff, and he takes divers Beaſts, and retozn, Quod cept 


catalla ad valent. 100 l. and afterward the Cattell die fo2 want of 
meat, in this Caſe he ſhall have the value from the Sheriff him- 
ſelf ; Foz it is now impoſſible they ſhould berevuced to any o- 
ther certainty ; Wherefoze, Ec. Croke Juſtice a gainſt both; And 
that in this Caſe he ſhall be charged with a Diſtringas vicecomit. 
ad habendum denarios hie in curia, Montague Chief Juſtice accop 


\ 


ded with Doderidge, &c. Et adjournatur. 
Britton verſus Wade, 
A Ction ſur Trover and Converſion of two Lambs: The De- 


fendant was founy Not guilty fo one of them; And fo? the 
| Avro: other, 


(29) 


% 
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other, the Jury gave a ſpecial Merdic to this effect ; The Pꝛioz 
ok Deyntre was ſeiſed of the Advowlon of Norton, appꝛopzia- 
ted to their Pꝛiozp, and alſo of the Uicarage of Norton, which 
- Afcarage was endowed with the. Altarage and mall Tythes: 
And this Appꝛopꝛiation and Endowment was in the time or King 
John; and ſo continued untill the Retgin of H. 6. when, upon the 
Pꝛioꝛs Petition to the Pope, in regard the P2tozy was poo, cc. 
- the Pope granted by his Bulls, Quod de cætero, the Pꝛio; ſhould 
- appoint one of his Monks to officiate the Cure, who ſhould be 
temovable ad nutum Prioris, &c, And whether the Qicarage 
was hereby diſſolved, was the queſtion $ And it was argued at 
the Bar by George Croke und Davenport fo2 the Plaintiff, and 
by Crew and Noy fo2 the Defendant, And koz the Plaintiff 
and laid, that in regard here was not any Act of the DO2dina- 
rics, noꝛ any Licence fromthe King, it might be objeced , that 
the Gicarage ſhould not thereby be'viſſolved. But it was there: 
to anſwered, that the want of either of them ſet afoot this 
- Gicarage : Fo2 the Ozdinaries act oz concurrence was not re- 
- quiſite, it being good enough by the Hope onely ; becaule at that 
time the Pope was ſupzeme D2dtnary, to whom the inkeriour 
Oz dinaries ſubmitted $ And it was good alfo without the Kings 
Licence, in regard that the making and endowing were Spirti⸗ 
tual Acts, and done by the Ozdinarp, the Patron not having 
any thing to do therein; Then eodem modo quod factum eſt diſ- 
ſolvitur; As in 14 H. 5. 16 it is (ain, that the making of a Ut- 
car is a Spiritual ac: The Statute of 15 RK. 2. cap. 6, enacs 
That upon every Appꝛopziation, c&c. the Ozdinarp of the place 
ſhall pꝛobide, that the Aicar be well and fuffictently endowed; 
ſo as the power ok the endowment is given to the Ozdinary 
donely: But in regard the Oꝛzdinary did not perkozm that which 
Ws the intent of the Statute (which was alſo vefecive) it 
was afterwards p2 ovided by the Statute of 4 H. 4. cap. 13. that. 
in-every Church appꝛopztated, one ſhould be ozdamed Utcar- 
| perpetual, and be canonicaltp inſtituted and inducted, and con⸗ 
ventently endowed by the diſcretion of the Ozdinary;, So it 18 
plain, that the Aicar wag to be endowed by the Ozvinary onelp. 
And the Book 40 Ed. 3. 27. ſets down hom a Uicar was made by 
the Oꝛdinary, by the confent of the Parſon and Patron: But 
the Book lalth, that the Ozdinary might do it by theconſent ok the 
Parſon ſole“: And further, that it map be done without licence, 
krom the King; Foz he takeg nothing from the Tempozaltty, 
but onely from the Spirituality: As aiſo, that the Owtnary 
jay make reſtitution to the Parſon again, if the'Parſonage 
ſhould happen to be too oa; And the difference is there taken by 
Mowbray, when a Lap-matrgives Lands to one that is a Ut- 
dar, and when the Uicar is endowed by the Ozdinarp of the 
Parſons Land, ac. Fo? in the firſt Cate the Dzdinary hath no po- 
wer to dillotve the Uſcarage,,as to the Land; but „ 
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the other. Vid. 20 Ed. 3. Annuity 32. 16 Ed. 3. Annuity 24. & Br. 
152. I. And therekoze in regard the Ozdinarp might have difſot- 

ved it without the aſſent of any, The Pope then, who was ſit- 

pꝛeme Ozdinarp, might have done it: And he agreed, that to e- 
very Appꝛopiation, the Patrons aſſent and the Kings licence are 

ticceſſary ; Foz the Patronage is a thing Tempoꝛal, but the En- 
dowmeut of the Uticarage is Spiritual, and ſo is the diſſolving 
thereof; As it is laid in Grendons Caſe, Plowd 497. which fully 

pꝛoves this point, That that which the Oꝛdinary of the Otoceſs 

might do, the Pope might have done, who had ſupzeme Ju⸗ 

tis dictlon over ail Dwdinartes ; Ideo fruſtra ſit per plura quod fieri 

poteſt per pauctora, lit admitting there ſhould be any defecn 
therein in this Cale, pet it is kound by the Jury, that in reputa⸗ 

tion, it was diſſolved at the time ok the ſurrender ofthe Pzi⸗ 

oꝛy: And it is allo found, that the Pꝛiozy received the pzofits to 

their own uſe ; and that at the time of the ſurrender there was not 

any Aicarage; And that it was then accounted to be diſſolved + 

TUhich, whether well oz fil, is now to be diſputed; Foz the 

Law pꝛeſumes that all things neceſſary thereto were then done, 
Concurrentibus hiis quæ in jure requiruntur, Vid. Co. Rep.. Arch- 

biſhop ol Canterburies Caſe. But it wag argued to the contrary 

on the other ſive, and four queſtions made in the Caſe ; Firſt, 

Thether a Uicarage-perpetual may be diſſolved , after.the 

Statute of 4 H. 4. And they held, it could not; Foz the Appꝛo⸗ 

wiation makes him to be UGicar⸗perpetual, which runs aſwell 

to thoſe which are appꝛopꝛiated, as to thoſe which are not. Vid, 

Le Stat. the woꝛds whereof be, Shall from henceforth. Secondly, 

admitting'it might be diſſolved; pet whether the Pope had any 

ſuch power to make an O2dinmice againſt this Statutes And tt 

was held, he could not; Fo2he cannot diſpenſe with an a in the 

affirmative: Admitting alſo; that the Uicarage might be diſſol⸗ 

ved dy the Oꝛdinar y, pet the Pope could not diſſolve it; Foꝛ it 
appears by divers Statuteg,; that the Pope had not any right a 
to meddle with any Advowſons; Benefices, cc. Vid. the Statute 
25 Ed. 3. cap. 22. & 22 Ed. 3. of Previfion and Premunire. Vid. 


# 


30 Afſpl.19. 14 H.. T4. N. B. 64. E. & 44 I. And in 11 H. 4. Hank- 
ford laid, that the Popes Bulls catiniot diſpence with the Tem⸗ 
pezal Law, noz meddle therewith, although they tend in ordine 
ad Spiritualia; as appears 18 Ed. 11 Munchenſies Cale; à multò 
fortiori, then, not Wich che Statute⸗ law: And in the Statuts ol 
28 HG. cap. 16. it is aid, that all diſpenſations, cc. from the Bi⸗ 
hop ot Rome were void, and of ns force, contrary to the Law of 
the Land, and timozwuſlp ſuffered; ce. Then, when the Law p2o- 
hibits him to meddie with Benefices, he may-not diſſolve Aica- 
rages. Thirdlp, aduntting all the other, yer this Inſtrument is 
not ſufficient; Foꝛ although the rule, Eo ligamine, &c. fs true, 
yet her ein be not auy fifficient woꝛ ds fo2 diſſolbingznoꝛ any which 
tant amount, 1102 ſo much as that the Pꝛioꝛ ſhall take the Pont 
2 U 
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but onely, that the Aicar ſhould be governed, and be ad nutum 
- Prioris, &c. Fourthly, the Jury concluving, that if the Plaintiff 
had title, then they found koꝛ him ik not, then koꝛ the Dekendam; 
The BP laintiff here hath not anp title; Fo2 the King grants unto 
: Him th? Renos2p-02 Parſonage, and the vicarage cannot paſs from 


the King thereby, as it ſhould do in the caſe ol a common perſon 


17 Ed. Grants 57. And whereas: it was alledged on the other 


ſive; that the beginning of Uicarages was in the eighth year of 


King John; Noy thereto anſwered, that ik their beginning be 
- known it was in Ann: 8 H. 3. and foꝛ that purpoſe cited Hoveden, 
fol. ult. de vita Will. Conq.. And he. ſaid, that a Parſonage and 
Aicarage are two diſtinct Eccleſiaſtical Benefices, and the Par. 
lon and. Uicar both have Curam animarum; the Parſon habitu- 
aliter, theUicar actualiter. Vid, 31 H. 6: 14. 17 Ed. 3.76. 5 Ed. 2. 
Quare impedit 165. And that although the Uicarage be Spiritual, 
pet the Cozpozation is a thing Tempozal, which the Pope can- 
not diffolve, as himſeik hath conkeſſed; Fo2 when he diſſolved the 
- Dpder'of Templers, he-latd, Licer hoc de jure non poſſumus, vo- 
lumus tamen de plenitudine poteſtatis, which was done in 5 Ed. 2. 


yet they were not diflolved here in England till the 17 Ed. 2. and 
then by authozity of Parliament: And a difference was taken, 


- when a Uicarage is diſlolved into a Parſonage-peeſentative, 


there is not any loſs oꝛ p2ejudice to the King; Fo2 what is lot in 


the one is gained in the other, and they both grow together: But 

when it is diſſoivcd into a Parſonage⸗appꝛopꝛiatoꝛp, it is now 
- come in manum mortuam; And the Ring thereby all fo? ever 
lole his Title ot Lapſe; Aud therekoꝛe Trio 37 Eliz. Auſtins Caſe, 
Ik there be an umon of a Uſicarage to a Dean and Chapter, oz 
* College, it oughtto be with the Kings conſent, Vid, Temp. R. 
- 2, Grants 104. 6 H. 7.13. 5o Ed. 3.26. In the Argument of this 
Cale it was ſaid, that a Donative cannot fall in Lapſe, but the 
Patron may loſe the pzofits thereof ił he will: But if any take the 


p2ofits from him, he cannot maintain an Action, but he ought to 


put in his Clerk, and he maintain the Action, Vid.33 Ed. z. Aide 
10%, 6 H. 7. 14. 17 Ed. 3. 45. And at another day in arguing this 


Caſe, a Cale was cited betwirt Parry and Bancks 12 Jac. in the 


Erchequer, A Parſonage was appꝛopziated to the Ocaury ok S. 
Aſaphs in 24 H.8. and a Uicarage endowed ; And afterwards the 


WBiſhop in-24 Eliz. diſſolved the Aicarage, and Parry pꝛetending 


that this Uicarage was not diſſolved, but that it was in the Kings 
hands by Lapſe, obtained a Pꝛeſentation: And it was reſolvep 


by the Barons of the Erchequer, that after the Statute of 31 H. 
8. which made Parlonages Lay-fees, the Ozdinary map not dil⸗ 


- lolve the Utcarage, when the Parſonage is in a tempo2al hand; 
| fo2 that chould be to deſtroy the Cure: But being in this coſe aps 


pꝛopꝛlated to the Dean, it ſo remaining in his hands, may very 


well be diſſolved : And accoꝛding hereto was the opinion of Ju- 
ſtice Doderidge. 


Termine 
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chough he vi not make his Avowzy to have retoꝛn, chould 
n notwithtkanding have Judgment to have retozn ; Foz it 


appears by the Declaration, that the Defendant took them; ſa 


he had poſleſſion; Aud that by the Replevin ſued, they were delf- 
vered to the Plaintik: TUherefoze'when the Whit is abated, it 
is reaſon that the retoꝛn of them chould be adjudged to the De: 
fendant, that he may be in ſtatu quo prius: As if the Plaintiff 
were non-ſuited befoze the Declaration, the Defendant ould 
have retoꝛn: But there the reaſon is, becauſe he is pzevented of 
his Avowzp, ſo as he cannot make it: And of that opinion was 
all the Court, Chat retoꝛn ſhould be awarded in this Caſe, and 
in every Caſe where it appears, that the Defendant was in pol⸗ 
ſefſion of the Beats, cc. ifthep-be delivered by Replevin, 36 H. 
6.35. 9 # | 


Hurleſton verſus Woodroffe. 


Ebt : Suppoſing that he let certain acres ofLand, Et unum 
Þ _Fovile,Anglict a Sheep-walk,cum pertinentiis in D. to years, 
rendzing Rent: And fo? Rent arrear he bzought the Action: The 
. Defendant pleaded Non debet, and found fo2 the Plaintiſf: And 
it was moved in arreſt of Judgment, that this Declaration 


was not good, becauſe a Sheep-walk is but fn nature of Com: 


mon, which cannot be demiſed without Deed ; And the Declara- 
tion not mentioning it to be by deed, was not good: But Hough- 
ton (aid, they have (uch phꝛales in Norfolk ; That it is known by 
the name of Land, and there be Leales of Land with the Sheep- 
walk: Alſo, if it ould be taken as Common, not being demiſed 
with the Land, pet by the name cum pertinentiis, it ſhould be in- 
tended to be appurtenant, and to paſs without Deed, as Land 
with the advowſon, and a Reckozp with the Tythes: And the 
Aerdia finding Quod debet, it ſhall be intended, that it was a 
15 "2 available Leaſe: Wherefoze-it was adjudged foz the 
Plaint | 


Samuel! 


3333353552 3532838.8888 8838883835 


Be Cale wax now moved again, That the Defendantal- 
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Samuel verſar Hoder, 


RE! evin againſt two ; The one pleads Ne, guiley, the other 
juſtifics,by reaſon ok an amercement in a Leet; kherenpon 
it was demurred, and adjudged fo2 the Avowant, and the Iſſue 


. was after tried, and found koz the Dekendant, and Damages 


and coſts aſſeſſed fo2 both: And now moved, that no Judgment 


' ſhould be givenfozthe-Damagesand-coſts, fo2-it is out of the 


Statute 7 H.8, and 21 H. 8. And the Court at firſt were in much 


doubt thereof But afterwarys,upon-conſideration of the Sta. 
_ tute which gives coſts to the Dekendant, in every Action inhere the 


Plaintiff ſhould have Coſts; they held, that the avowant; ſhduld 
have coſts; but adviſe him toreleaſe his Damages, and to take 
his Judgment ko the coſts, and to have retyrn ; And ſo it-was 
adjudged, Vid, Paſc. 38 Eliz. Rot. 992. betwirt Chapley and Har- 
{lay like Judgment was given: And Mich. 44 and 45 Eliz, betwixt 
Mackworth andShephard, : .: : -.: ? <q ET 


+ | Bradford, verſus Woodhouſe, Hill, 16, Jac, Rot. 416, 


(4) 


CTY. 15 CTE-23 33k VERS 543 if, 2771/1 
Rror of a Judgment in the Common Bench: Upon a Nihil 
dicit, the Erroz was aſſigned, becauſe Bradford being an At: 
toꝛney, had brought an Action of Debt there, and demanded 
10 l. upon eight ſeverall retainers; Firſt , becauſe the Deken. 
dant there as Solicitoz to Sir Thomas Elvys, retained him to 


pꝛolecute an oziginalt CUAzit at- Treſpaſs fo the ſaid Sir Tho- 


mas againſt one Williamſon, and to be Attozney fo2 the ſaid Sir 
Thomas Elvys, quamd iu placuerit the Plaintiff and Defendant, 
capiendo his fees; and expences of ſuit ot him: And alledges , 
that be pzoſecuted: the ſal TWzit , which contiuuen thzee 
Terms, and that he had latu out therein todivers Officers 138, 


- 4, d. and 10S. were due unte him foz his Fees, ſo as 23 g. 4d. 
were due unto him; per quod tio, & e. The ſecond retainer was 
by him koꝛ the ſaid Sir Thomas Elyys to be his Solicitoz in the 


Rings Bench, quamdiu placuerit the Plaintiff and Defendant, 
capiendo his Fees, ct. And alledges, that the ſuit continued there 
to2 four Terms, wherein he was Solicitoz; and had therein laid 
out luch a ſumme to the Officers, cc. F922 which, ec. Et ſic de aliis; 
But thꝛee of them were upon his own retaining the Plaintiff 
in his own Actions: And it was moved, that the Judge- 
ment was erroneous; Foz although an Attoznep may have 
Debt fo2 his Fees, and ſummes of money which {hs disburleth, 
yet it ought to be againſt him fo2 whom he is Attozney, wha 
is the Paſter, and not againſt the Servant, o2 ſolicito2 who” 
onely retained him, and who hath not any p2efit thereby, 
no? is there any conſideration fo2 which he ſhould be charg⸗ 


ed: But upon the firſt motion (abſente Doderidge) it wag over: 


ruled 


'Jacosli Regis in Banco 3353 


ruled v upon reading of the Recozd that the ſervant tetaining bm 
capiendo of him the ſald Fees, It isa good contract, and that the 
Action well lies; And it was therefoze compared to the Cale where 
one pꝛomiled to a Surgeon 10 l. fo2 curing another, oꝛ to a C uͤr⸗ 

pemer to make an houſe foz I. S he will pap foz it; and to Simp- 

ſons Cale, where one pzomtſed to n Taploz. that if be will make a 
garment fo2 one of hts ſervants he will pay bim; 905 an Act · 
ton of Debt 02 an Aſſumpſit well lies in ſuch cles; 8 he⸗ 
cauſe theſe are Acts, as Atts Done oy 170 5 whomakss | 
tract, and they be lwfutt Ats; 0maintatii Tuch a ir fo! 
another is not lawkull; And ; 15 ment Wee e Wes 
nr given was affirmed. Vid. Dy. 256. 4 


Haydon ien 1 r 


Rror of a Judgment in Debt in the Comaigſ Se 5. and af, (5) 

fxned; UUhereas the Defervant appearen by 1.5. bis At- 
toꝛnep, and Judgment was given agatuſt him by Nit dicit; 
Thar the faid 1. S. was no Attozney of the Sooke] Bench at the 
time of his appearance, no? at any time within the ſald Tert 
And the Defendant pleaded In nullo eſt erratum; And becauſe it 
appears that the Defenvaut appeared by the ſafd J. S. and impar⸗ 
ted untill another Term; So the Court admitted him to be an 
Attoznep, ard it is againſt the Recozdtoſay he is not an Attozney: 
Alto tk he were not an Attozney of Rerow befoze, vet this a 
tance ofthe Court doth implicitly admit him to be an Attozne 
this Actton, and he is a good Attozney in this ſuit; There by 
this cannot be alligned foz Erroz: And although the Defendant 
in the Common Bench hath bꝛought a Wait of Error, and it is 
not demurred upon this Erroz affigned ; Yet it was held that the 
now Defendant may well take advatitage thereof; and that this 
plea, In nullo eft erratum, iz in nature of avemurrer ;CUheretgze 
an aifirmep. : 


Sir Ed mund! Botton verfur ade. 


E gcgen mea nx Outlaw : Ci TheErroz anigued, fo2 thit (6) 


begin Suſſex, the Outlawyy 1g returned af: 
ter a =o: exaktus ideo utlegarus.eft,. and doch not ſa 
1 1 1 0 Coronatorum Kun fo2 this cauſe it was Mafrbiden 


* a 1 1 45 ir johoffce verſus Cumberland. 


| Ty - The Cai was, Dir John Brett, and W bis (70 
te dsUOoner of King 14,3, and Suren Pl, re it 
bf Covenant uinſt en Wh Exetut 2 af William 
Cimberland, roy this ner El b b her letters gatents; da, 
jt +5 damn umberland 
rr one 
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one UUater:mill in Southill in the County of Bed. foz 31 years ; 
wherein are theſe woꝛds, Et prædict. Willielmus executores & aſ- 
ſignati ſui prædict. molendinum & domus, & ædificia inde ſuffici- 
enter reparabunt, and ſhall leave them C[uffictently repaired, and 
Mil⸗ſtones therein; And chews, that King James in the 12 year of 
his raign, granted unto the Plaintiff the reverſion, and that Wil- 
liam Cumberland Dyed poſſefſed, and made the Defendant his 
Executoz; and that NN rant to the Plaintiff, neither the 
ſofd William Cumberland In his lifc-time, no2 the Defendans 
after his veceaſe, had ſufficiently repaired the ſaid Pills, but 
iiffered them to go to decay in the timber, and ſhews in certain- 
ty how; and that he did not leave any Mill⸗ſtones at the end 
of the Term; Foz which, ac. The Defendant pleads , that 
William Cumberland  afſigned-over all his Eſtate 43 Eliz, to 
William F:ſh who entred, and paid the Bent to the Queen, and 
akterwards in prim. Jacobi paid the Rent to the King; and ſince 

the reverſion was granted unto the Plaintiff, paid the Rent un⸗ 
to the Plaintiff, which he accepted: Et hoc, &c. whereupon 
the Plaintiff” ODemurred; This Cale bas oftentimes argnen 
at the Barre: The firft queſtion was, whether theſe wozds in 
the patent, to which the Queens ſeal was only affired , chall 
ente ay a Covenant to bind the Leſſee and his Afſignes 
And it was recolved, that it ſhould: Foz the Leflee takes there- 
by; becauſe it is matter of Kecozd; Although in ſhew they be the 
wopds of the Leſſo2 onely, pet he accepting thereof, aud enjoy: 
ing it, it is as well his Covenant in facto, and ſhall bind Him» 
as ſtrongly as ik it had been a Covenant by Jndenture. Vid.,o., 
Ed. 3: 45 Ed. 3. 11. 38 Ed. 3. 8. Paſch. 8, Jac. inter the Loꝛd 
Ever and Strickland, The ſecond queſtion, and the moze difft- 
cult, was, whether the Aſſignee ofa reverſion who hath accepted 
the Rent krom the Aſſignee of the Term, and co taken him koz 
his Tenant, fhall charge the Executoz of the Leſſee fo2 this 
bzeach of Covenant made after the Aﬀittiiftrent ofthe Term, and 
after the Alignment of Nen And as to this point it 
depended long in queſtion; And after much argument was at 
length relolved, that he was chargeable with the bꝛeach of 
this Covenant, and that the Aſſignee of the Reverſion ſhould 
have the Action, by the Statute of 32 H. 8. Foz it is a 
Covenant in Fait, and by the expzefſe wozds runs along with the 
Land: And notwithſtanding the Afﬀſignment, the Covenantoz 
and his Executoꝛs are alwapes chargeable ; ſo that neither by 
the aſſignment over of his Eſtate , no2 by any Ac he can doe, 
can he diſcharge himlelf o2 his Executozs, who are, chargtabie 
by the Art of their Teftatoz, having, 4, as folg as the 
Leſcoz continues the reverſion in bim; Foz the Executozs 
are not chargeable, by reaſon. ok the-pzivity of contrac , but 
by reaſon of the covenant it ſelk, and by the expꝛelle wen ok the 
ER 0 _ Statute 


—— ooo — — 


—— — — — 


JACOBI Regis in Banco Regis. 5 


Statute of 32 H. 8. ſuch remedy as the Leſſo2 might have had 
againſt the Leſſee, oz his Erecuto2s, ſuch remedy the Aſſignee 
ſhall have againſt them it being a Covenant in Fait, which tuns 
with the Land: But otherwiſe it is of a Covenant in Land, which 
ts onely created by the Law, o2 ofa Rent which ts created by rea⸗ 
ſon of the contracn, and is by reaſon of the pꝛofits of the Land, 
wherein none is longer chargeable with them, then the p2ivity of 
the Eſtate continue with them: And this Covenant map charge 
the Allignee who hath the Eſtate, and the Leſſee and his Executoꝛzs 
who made the Covenant all at one and the ſelf ſame time; But 
execution ſhall onely be againſt one of them: Foz if he ſue an 
Action againſt the one, and after againſtthe other, as he well map 
Doe, ff he take (everall executions, he who ts laſt taken in execu⸗ 
tion ſhall have an Audita querela: TUherefoze ft was adjudgen 
ko the Plaintiff. Vid. Co. lib. 3. fol. 2 1. lib. 5,fol.c 6, and 24 Dy. 27, 
& 114. Nat. Br. 146. Temp. Ed. 1. Covenant 16, and 28. 


Re | Hill verſus Wade; 


A Sfumpfit, in conſideration that he would buy ſuch Land of the 
Dekendant, and pay unto him 40 l. fo; it; The Defendant 
pꝛomiſed to pay unto the Platntift 9 l. which I. S. owed unto the 
Plaintiff,when he ſhould be thereunto required: And alledgeth in 
facto, that he bought the Land and patd 40 l. fo? it, and that the 
Defendant lictt ſæpius requiſitus, had not paid the 91. After ver. 
dic, upon Non aſſumpſit pleaded, and found fo2 the Plaintiff, Jt 
was moved fn arreſt of Judgment that the Declaration was not 


523 5 
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good, becauſe there was neither time no2 place alledged of the 


requeſt: And although Gwyn fo2 the Plaintiff oftentimes mo- 
ved, that it was not matertall, becaule. the Defendant pleaded 
Non aſſumpfit, and ſo hath not taken advantage thereof; The 
Court reſolved, that fozaſmuch as it is a ſtrangers Debt, and wag 
no duty by the Dekendant befoze the pzomilſe, no2 payable but up⸗ 
on requeft, and ſo no bꝛeach untill requeſt be made; Therefoze to 
enable the Plaintiffto the Acton, an expꝛels requeſt ought to have 
been alledged, and a ſæpius requiſitus will not ſerve $ Houghton 
Julſtice took this difference; where a requeſt is upon a duty ; as ik 

IJ ell an houle fo2 5 l. to be paid upon requeſt, there a licèt ſæpius 
requiſitus is ſuffitcient, and where it is upon a collaterall matter; 
Foꝛ there he ought actually to alledge a requeſt, although Jſlue be 
joyned upon the Aſlumpſic : And this difference was affirmed in 
Griggs Caſe in a Writ ot Error: And ſo the opinion ofthe Court 
was againſt the Plaintiff; Et adjournatur, and afterwards foz the 
Dekendant. 


Dandridge verſus Iohnſon Parſon of Burghfield, Gs 
[NR ohibition was pÞ2ayed to ſtay a ſuit in the Spirituall Court 


koꝛ Tythes ofa Fulling- Pill; Wheretnhe luggeſted in the 
Spirituall Court, that the Dekendant there by his Mill 
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Fulled every week fozty Clothes, and did gain by every cloth 2 8. 
UUbhcrefoze he demanded the T pthes, whereas by the Law of the 
Land he ought not to demand Tythes ot ſuch Mills: And upon 
this ſurmiſe onely, that by the Law of the Land Tythes are not 
payable, a Pꝛohibition was granted; Foz Doderidge fatd, that of 
ſuch things whereof the gaine comes onely by labour of men, 
Tythes are not payable ; But of things renovant, xc, 


Fawns Caſe in the Court of Wards. | 


FA Ne Brediman was endepted to Richard Coles by a Statute 

in 2000 l. Coles made his Feme Executrix and dyed ; She af: 
terward married with Edward Fawne, who was endebted to the 
King, bp Bond acknowledged in the Court of UUards; pe 
and his Feme by Deedenrolled 14 Jac, fn the Court of Wards, 
aſſigne unto the King that Statute fo2 the payment of the ſain 
Debt and whether this Alignment were good, oz void by the 
Statute of Jac. which enacts, that no debt ſhall be aſſigned to 
the King by his debto2 accomptant, o2 other then ſuch debts ag 
did befo2e oꝛiginally grow due to the Kings debto2 02 Accomptant 
bona fide, and that all other Alignments ſhould be void ; Jt was 
reſolved by the two Chief Juſtices, and the Chief Baron, that 
this was a good aſſignment; Fo2 although this debt is not due 
unto him oziginally, but in right ol his wife, who had it from her 
Teſtatoꝛ: yet fozaſmuch as they have the ſole intereſt therein, and 
the Baron who is the Kings debtoz diſcharge it by his releaſe, Jt 
was reſolved that it was all one as ik it had been made to him in 
his own name, and within the meaning of the makers of that Ac 
to be Afſigned; Fo2 the intent of that Statute is onely to reſtrain 
Allignments of debts which are not due to the Debtozs them- 
ſelves, but aſſigned to, oz by him to other perſons ;Uherefoze it 
was reſolved that this Aſſignment was good, and that pzoceſs 
Gould be awarded fo2 the levying thereof, 


Pincomb verſus Thomas, 


Ne lets a Tenement, a Cloſe whereof was a Mood, and 
commonly known by the mame ofa UUood,and in the Leaſe 
was, an exception of all ſealeable UUoods now growing, oz 
which ſhall grow hereakter, which have been ſold by the Lozd of 
the pzemiſes, with free Entry, Egreſs, and Regrel(s, foz felling, 
making, and carrying of the ſame at all times convenient: And 
whether the ſoyl of the UUood was palled hereby, was the queſt: 
ion; And reſolved by all the Juffices cleerly, that in this Caſe the 
ſoyl was not excepted, but paſſed to the Leſlee. 


* — kk. 


of J. S. And the Court ok Commgn, Bench a 
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Gray verſus Gray. 


was, that the Plaintiff ſhould not pꝛolecute no2 pꝛoceed in the 
ſame Term, in ſuch an Action ; And it was held by the Court A 
be a good award. Vid.z, 6H.6.23. 18 H.6.9. 5 H. 7. 2. 19 Ed. . 


Secondlyp, it was agreed, that the award being, that he out 


not pzolecute inſuch an Action inthe ſame Term, that the entry 


_ © of Continuance from Term to Term is not anp bjeach ; and by 


Doderidge and Houghton Juſtices, If one be obliged that he ſhall 
not continue ſuch a fuit,ifhe continue it by Attozney,it is abzeach 
of the Obligation; But ik the Attozney enter the Continuance 
without his pꝛivity, it is no breach. 


55 
c 


Egertons Caſe, 


Rror upon a Judgment in the Common Bench in a Writ of 
FE Covenant, where two Errozs were aſſigned, Firſt, ko: that 
wt I be to the wife 

died it to be an 
Eſtate fo? lite, whereas it is not 100 expreſſed ; - And as to that point 
the Judgment was affirmed ; Foz Doderidg ſald, although the 
Fine be but as a grant, yet an | Eſtate. ko; life may pals. Vid. Cok. 
x fol. 106. Shelleys Caſe. Another Evroz Aſſigned was, that the 
Covenant was fo1 the Tenement called Broge knouſe in parochia 
de D. in tenura Willielmi Fritton, and fo the firſt Declaration was; 
but the ſecond Declaration is of. the Tenement called Brocck- 
nouſe in parochia de D. &c. But Juttice Doderidge laid, that in 
regard there is ſuch p2ecile certainty befoze, it is no materiall va- 
riance; and pꝛincipally fo2 that the ſecond Declaration is but a 
recitall of the firſt, and refers it ſelf tbereto; Foz it begins, alias 
prout patet per recordum, &c. MUhereto the * agreed; and 
the firſt Judgment was affirmed. 


a Fine being levied by Indenture, deglared the 
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Willis verſu Neilder. 


a> Reſpaſs: Foz that he took and carried away 
apud D. thꝛee load of wheat, being ſevered 
do Tythes, contra pacem, &c. omitting the 
S100, vi & armis: After verdict fo? the Plain 
Ss tiff upon Not guilty pleaded, it was moved in 
ZAR arreft of Judgment, that the Bill ſhould 
7 = therefoze abate ; Foꝛ it is the eſſential part of 

my ' the Declaration, which induceth to Have a 
Fine koz the King; And it is not aided by the Statutes of Jeo- 
fayls: And of that opinion was the whole Court; Cherefoze 
Judgment was given koz the Defendant. And a Pꝛeſident was 
ſewn, Hill. 13 Jac, betwixt Welſted and Taylor, where Judgment 
was reverſed fo taking a bag of money, becauſe vi & armis wag 
omitted, being afligned foꝛ Erroꝛ. 


Smithſon verſus Cage. 


Jectione firmæ: Upon evidence to the Jury at the Barre, a 
queſtion was moved; There being a Copy-hold Meſſuage 
called Symonds, whereto divers Copy-hold Lands were apper- 
taining; The ſaid Befluage called Symonds, cum pertinentiis, 
being ſurrend2ed to the Lozd, and all his right therein, whether 
by that ſurrender the Copy-hold Land hall pals, oz onely the 
ſaid houſe, with the Curtilaps thereto appertaining: And Yel- 
verton the Kings Attoꝛney, and Walter, moved, that in caſe of a 
Copy-hold, the entire Land ſhould paſs ; But all the Court held, 
that it is all one in caſe ofa Copy-hold and Free-holdz And that 
nothing ſhould paſs but the houle, with the ozchards, yards, and 
by theſe woꝛds cum pertinentiis, A ſecond queſtion 

was moved, if Baron and Feme Copp-holder, in right ok his 
Feme lurrender out of Court into the hands of the Steward; 
and ſhe was examined by him, it not being pꝛoved that he was 


Steward by Patent, noz any ſpecial Cuſtom to warrant it; ow 
ther 
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ther it was good oz not; And they all reſolved that it was: And 
Montague (aid, that he had known it to be ſo adjudged. 


. Spicer verſul Spicer. 


. PJcRtione firme: (pon a ſpeciall Uervic,the Cale was; That (3) 
one Spicer was ſeiled of Land in fee,holven in Socage, and 
deviſable in Gavelkind, and deviſedit to his Femefo? her life; pay- 
ing z l. per annum to Thomas his Son during his life; And that 
he ſhould take but two load of wood fo2 Firc⸗bote; And il ſhe died 
b koꝛe the ſaid Thomas, then he deviſen'all his Land to Richard 
his Son, paping to the [aid Thomas 3 l. per annum ,and paying to 
luch one of his ſiſters 20 s. and to auocher ſilfer-20 s. The Feme 
dies, Richard enters z The queſtion was, what Eſtate Richard had 
by this Deviſe: And it was ad judged, that He had a fee; Foz 
when he deviſed it to his eme fo lite expꝑiſiy, cc And to Richard 
generally, without limiting the Effare, and appdlited Him to pay 
to Thomas 3 l. per annum during his lite, that carries in it an in- 
tendment that he ſhould have kee, eſpetlally ＋ 1. kather there⸗ 
in further willed, That his ſon Richard ſhall pay two other ſums 
in groſs, and none of them to be out of the pꝛolitg, it is by 
intendment, and by implication a fee 2 TUherefoze upon the firſt 
argument it was adjudged fox the Dekendant; Foz they ſaid, 
that theſe:things which have been lo pkten adjudged, ought to 
reſt in peace. Vid. 4Ed.6, Tit. 'Efftates 8. 29 H. fl. Br. Teſtam. 18. 
Dy, 321. Wellock and Hamonds Eale, 32 & 33 Eliz. cited in 

Boraſton: Cale, Co. 3. 20, 21. and Colliers Cãſe, Co. 6. 166. 


7 TI ; 


Palfreys Caſe. 


Ne Palfrey was endicted, that he was communis Barrectator (4) 
— litium, & diſcordiarum inter vicinos ſeminator, & pacis Re- 
gis perturbator, in > hon contemptum Domini Regis, & malum 
exemplum alioruim deſinquentium, umitting the woꝛds, contra 
pacem Domini Regis, vel contra forinam Statuti : Aud exception 
was taken koꝛ theſe cauſes, and foz that he um mot alledge in 
what point oc ſpecial; matters he wan a common: Barretoz, oz 
where he was communis pugnater, I: communis pacis perturha- 
tor: But this exception was not altomen; Fm the Endiameut 
was good without alledging ſpectal matter: But fn the omiſſion: 
of contra pacem, & . ſt was held ta be inſufticient, foꝛ it 1g: an 
eſſential part of the endicment t dun therekoꝛe was rederled. 
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was found againſt him, andexeeption taken; becauſe upon 
the Doꝛſe ol the UUlritot Diltringas; it was retoꝛned, Executio 


iſtius 


al... » — 
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ned: As to the relldue, he pleaded, that che Teſtatoꝛ entred 


iſtius brevis, &e, And not the Sheriffs name: But it was held to 
be good enough, oz if it were not, it chould be amended; Foz the 
Ven. fac. being good, and there being the ſame Juroꝛs who were 
retoꝛned upon the Ven. fac. it was his oum fault ; Foꝛ he who 
tra verſeth ought always to bung the Recoꝛd, and lock to the re. 


toznok MUrits; MUherelkoze it was held, that it chould be amend. 


ed t But it the Ven. fac. had been Album bre ve, without a retoꝛzn, 


* 


rule was given accopdingly, that it ould be amended, 


tit had been otherwiſe , foz that cannot be amended : TUherefoze 


„„ 0144. 00)! Bechert. 
QCire fac. to have execution ofa Judgment fo2 damages recove- 
red in an Action of Trover and Converfion againſt an Execu- 
toꝛ; who pleaded Nanguet Executor, and Iſſue thereupon; The 
Ven. fac, was, Ad-triandumexitum inter partes prædict. in placito 
debiti : And a trial was therenpon, and this matter was alligned 
in arreſt ot Judgment, and held good by all the Court; And a 
Ven. fac. de novo Was AwardeD.. 


— 


{ F WO Ks? 
Patriaks Gaſe.. . 


by Ne Patrick being out{awed upon a Quo Warranto brought 

/ againſthim fo2 keeping ot an Inne; bzought a Mut of Er- 
ror ta reverſe the Dutlamy: And the Etroz aſſigned, was, be- 
cauſe he was -outlawed ner judicium coronatorum, he doth 
not ſhew the name ol any or the Coꝛoners: And koz this cauſe is 
was reverſed. 


| Smith verſa Bower PTE 

Rror of a Judgment in the Kings Beneh, where Debt was 
—-'bzought bp an Executoz, to) arrearageg of Rent fo? ſeven. 
years; telerved upona Leale fo; pears, and the Demife'was in 
London of Lands in Norfolk: The Dekendant as to two years 
arreaxages pleaden Non detiset; And thereupon Iſſue was Jop- 
nto 
partel af the Lanvdemifed;:And hereupon'ſue was alfo joy- 
ned. Che fir Idue was tried in Trinity Cetm in London; and 
the lecond Jauer at Norfolk Alles afterwards : But no contf- 
nuance was made by Curia adviſare vultꝭ from ehe vay of the re- 
toꝛn of the D ſtringas in London, to the day ut the retoꝛu ot the 
Diſtringas in Norfolk; neither any entry of the Judgment reſpi⸗ 
ted quouſque. The ſecond Idue was tried as of right it ought to 
be in this Cale: And the want of this continuance was aſſigned 
foꝛ Error, und that it was not helped by mp ot the Statutes of 
Jeofayls : But ali the Juſtices and Batuns hemd, that it is alded 
by the {ain Statute, as well after Gerdi as befoze , and 5 
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well where there be two Uerdics, as where there ts but one. Vid. 


Paſch. 10 Jac. rot. 104. Debt was bꝛought in the Kings Bench, 
upon four obligations to pay monp; thꝛee of them were tried in 
London in Trinity Term, the fourth was tried at Lent Aſſiſe af: 
ter, and there was not any continuance from Trinity Term unto 
Lent Aſſiſe, which was much inſiſted upon; And pet Judgment 
was given koꝛ the Plaintiff. = = 88 


Parker verſus Sir John Curſon and Dame Magdalen his wife; 
Intrat. plac. Coron. Hill, 16 Jac. rot. 433. 


Nformation fo? the King and himſelk: Foz that the laid Ferne 
being above the age of ſirteen years from 10 Septemb.1 5 Jac. 
unto 9 Septemb, 16 Jac. did not repair to any Church; There» 


foze fo2 eleven months he demanded 2201. Whereupon the De⸗ 


kendants appeared, and the Recozd was entred , Et predic. 
Johannes Curſon & Magdalena veniunt, & prædicta Magdalena 
dicit, quod ipſa non eſt inde culpabilis, & de hoc ponit ſe ſuper pa- 
triam, & Attornatus Domini Regis ſimiliter: TUhich being tried 
at the Bar this Term, it was pꝛoved that ſhe was ſuch fo2 a great 
part ofthe time, and thereby thought to have exculed her: Pet fox: 
aſmuch as it was alledged that ſhe was a Recuſant both befoze a 
after, it was ſaid by the Court, that it ſhall not ercuſe her; Foz 
it ſhall be intended, that ſhe obſtinatelgfozboze during that time, 
cc. TUherefoze ſhe was found gutlty fo all the time. And it 
was afterward moved in arreft of Judgment, that an Informa: 


tion lies not againſt Baron and teme fo? the Becuſancy of the 


Feme, to recover 201.- the Month; Foz the Statute: of - Jac. 
cap, 6. appoints, That if a Fewe-Covert be convicted, ſhe ſhall 
be committed to Pꝛiſon; and if the Hugband redeem her out 
of Puſon, he-ſhall pap 10 l. per menſem : So that Statute 
being Lex poſterior , doth abzogate the fozmer Law in this 
point, that the Husband ſhall not be charged with the Reci- 
ſancy of his Mike, but on ly at 10 J. the Month; and not with 
this, but to redeem her out of Pꝛilon: Sed non allocatur; 
Foz this Statute doth not alter any ok the kozmer Laws, but pꝛe⸗ 
[cribes , that a Feme⸗cobert Reculant being convicted , if ſhe 
after thzee Months do not conkozm her ſeif , ſhe ſhall becom:- 
mitted to Pꝛiſon, unleſs the H4gband will pay 10 l. fo every 


Month that ſhe ſhall be out of Puifon, and not confo2zmed, Se⸗ 


tondly, that this Information is not good, becaule the Offence 
is alledged to be from the tenth of September, 15 Jac. unto the 
ninth of September, 16 Jac. which is thirteen months complete, 
except one day: Then being thirteen months, and he demand- 
ing but fo2 eleven months, and it appears not fo2 which of 
the ſaiv months the Penalty is demanded, th? Demand is 
uncertain 2 As ff one ſhould demand 20 J. upon a Bond of 4ol. 
and doth not acknowledge A” ar" fo2 the reſidue, it is W : 
'S 8 
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Sed non allocatur; Foz although he doth not demand ſo much 


as he might, yet it is well enough, and fo2 the Defendants ad- 
vamage, e the recovery ſhall be intended fo2 the eleven months, 
when che was firft abſent ; and the addition of moze time is not 
material: And it was ſaid at the Bar, that co it had been befoze 
adjudged betwirt Smith and Weatherheard, in an Information 
foz uſing a Trade, not being Apprentice, ac. Thirdly, it was ob: 
jected, that here was not any Illue zoyned; Fo? it is onely the 
plea ofa Feme Covert , and the Baron doth not jopn with her 
therein, and a plea by a Feme- covert is void: And the Court 
doubted thereof at firſt; But it was afterwards moved, that the 
Docket was, Quod Johannes Curſon Miles Magdalena uxor ejus, 
&c. placitant non culp· And it was thereto ſaid, that that was the 
warrant fo2 the Rolt, and only is but the mil entry ok the Clerk, 
and ought to be amended, and the Dusbands name inſerted: But 
it we s thereunto anfwered, that it could not be done, the Recon 
being of another Term, and the Jſſue joyned, being onely the 
Iſle of the Feme; the Aer dict paſſed upon that Jſſue cannot now 
be amended 3 Fo? it was ſaid, that the.Docket-roll is but for re- 
membꝛance to the Clerk, and to inſtruc the Maſter of the Dffice 
of. the buſinels in Court, and as a Kalender thereto; But when 
the Koll is made up, and of another Term, it cannot be guided 
by the Docket: Sed non allocatur; Fo; it being manifeſt to the 
Court, that they both appeared, and the Docket is, that they 
both pleaded, it is a ſuffictent guid to the Clerk to draw the Plea 
in both their names: And when he omits the Baron, it is but 


_ themiſp2ifion of the Clerk, which ſhall be amended ; And it was 


(10) 


adjudged that it ſhould be amended, and the Judgment koz the 
Plaintiff, Vide 2 R. 3. 17.4 Eliz. Dy. 21 . But note, ik the Baron 
and Feme plead, Quod ipſi non ſunt inde culpabiles, and it is 
found, cc. this finding is ill, and cannot be amended: Foz it 
would alter the Iſſue if it ſhould be amended, 


Sparham verſas Pye, 


11 fo2 theſe woꝛds; Sparham did ſteal a Mare, or elſe God- 
vin is forſworn: After Uerdic, upon Not guilty pleaded, it 
was moved in arreſt of Judgment, that theſe wozds be not adt- 

onable; Fo2 there ts not any direct affirmance o2 charge in them 

But Richardſon fo2the Plaintiff moved fo2 Judgment, Foz it 

is ſhewn in the Declaration with an averrment, that Godwin 

never {wdze any ſuch matter, and then it is a ſpeech of his own 
imagination; 2s if he could ſay, I. S. is a thief, if I. N. his 

repoꝛt be true, with an averment, that he never made any ſuch 

repo2t 3 It hath been adjudged that the Action is — 
u 


0 
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But all the Court here held, that an action lies not; Foz it is not 
a direct ſlander of him, and none hath cauſe upon theſe wozds to 
dꝛaw his Life oz Mame in queſtion, and then it cannot be a lofſe 


unto him: Mherekoꝛe without argumeut it was adjudged fo? the 
Dekendant. 2 


Garrard verſus Regem. 


Þ Kror to reverſe an Outlawꝛy in a Quo warranto;The firſt Er: 

ro2 affigned, becauſe he had not any addition in the Exigent: 
Sed non allocatur; fo2 neither in Infozmations, no2 fnreturn of 
reſcous, is it the courſe to have additions. Another Erro2 wag 
aſſigned, becauſe the Exigent is teturned, Ided utlegatus eſt; 


And he doth not name any Coꝛoners; Sed non allocatur; fo this 


Dutlawp being in London, where there is not any Coꝛoner, but 
the Yato? to? the time is perpetual Coꝛoner; And the courſe is 


not to return there per Judicium Coronatorum, but generally, 


Ided ut legatus eſt, 21 H. 7. 23. Dyer 317. 
Oliver and his Wife verſus Stephens, 


A Ction fo2 woꝛds to the Feme, Thou art a Witch; After Uer- 
IA dia fo2 the Plaintiff, It was moved in arreſtof Judgment, 
that an Action lies not fo2 theſe wozws ; Fo? it cannot be known, 
and if it could, it is not ſhewn that any fac was committed by 
her: Andof that opinion were all the Judges (ablente Monta- 
gue ;) but being afterward moved when he was in Court, he held, 
that the Action well lay; foz by the Statute of primo Jacobi, ebe⸗ 
ty (Gitchcrakt ts; puniſhable by Pilozy, oꝛ as Felony : Ulhere- 
foze the general woꝛds will well maintain the Action ; Where: 
foze the Court would adviſe thereof until another Term. 


| Hawkes verſus Auge. TX 1103 6; 
A Cron fo2 theſe woꝛds Thou art a Witch, aud by thy mln l 
*'Ehave loſt my Mare. Jtwas moved in arxeſt of Judgment » 
That thele woꝛds be not actonable'; fo? the firſf woꝛds are.too 
generall, That by her Witchcraft his Mare was loſt ; And of that 


opinion was all the Court, (abſente v Srcfig and gave rule 


that Judgment ſhould be entred foz the Dekkndaut. 


\ 


* 


Pendavis verſus Kenſham, Hill. 16 Jac, rot. 742. 3 


Ebt upon an Obligation: The Defendant pleads, That the 
Plaintiff in the Kings Court at Penwarth, hꝛaught Debt up, 
on this Obligation agatuſt one Tregore, who was obliged with 
him in the laid Bond joyntly e 255 
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had him in Execution; And that the Oaoler voluntarily ſuffer- 
ed him to go at large: And upon this plea it was demurred, Firſt, 
becauſe he doth not ſhew, that this Court being a pꝛivate Court, 
had power to hold plea; AUUhich he ought to ſhew to the 
Court here, otherwiſe the Court cannot take Conuſance of their 
Turisdiction, and otherwiſe the Judgment is void, & coram non 
judice: And ok that opinion was the whole Court. Secondlp , 
That this Plea was not good in ſubſtance ; fo2 the eſcape of the 
P2iſoner, although it be by the voluntary permiſſion of the Gao. 
ler, is not any diſcharge of the Debt, and by conſequence the 
Action lies againſt the other, Coke 5. fol. 85. Blumfields Caſe.Any 
lo it is held, where two be in Execution, and the one eſcape 3 This 
is no cauſe of Audita querela: and of that opinion was the whole 
Court. And therefoe being no plea fo both theſe realons, it was 
adjudged fo2 the Plaintift. | 


Warners Caſe. 


Arner one of the Churchwardens of Allhallows in 
London, pzayed a Pꝛohibition; Foꝛ that whereas by 
the cuſtome of the (aty Pariſh, the Pariſhioners uſed every year 


to ein Thurchwardens, one of the Pariſh, who had bozn-the of- 


I & & 3 
* - 


fice A Scavenger, Sidelman, oz Conſtable; And that every 
year.oite who han been elected Church-warden, is elected to con⸗ 
time q year 1 ger, and to be the Upper-Chlirchwarden , and 
another is choſen ta him, who is called the Under⸗Churchwar⸗ 
den ; That ſuch a choice being made in that Pariſh of the ſaid 
Warner tobe Churchwarden, the Parſon withſtanding that 
election, nominated one Carter ts be Churchwarden, und pꝛocu⸗ 
red hit to be ſwoꝛn in the Eccleſiaſtical Court, and denyed the 
ſald Warner as Churchwarden accozding to the election of the 
Pariſhidners; and this by colour of the late Canons, That the 
Parſon ſhould have the election of one of the Churchwardens: 
And this being againſt the Cuftome, a Pꝛohibition was p2ayed , 
and a pꝛeſident ſh2wn in the Common Bench, Paſch. 5. Jac. fo? 
the Pariſhioners of Walbrook in London, where ſuch a Pꝛohi⸗ 
bitipn'was granted; Foz it being a ſpecial Cuſtome, the Canons 
4 0 05 petially in London, where the Parton & Church- 
vrvens ate a Coppozation, to purchale Lands, and demtle their 
Lands; And tf xherp Parſon might have.elecion of one Church- 
warden without the affent'of the Parichtoners, they might be 
much pꝛejudiced, Ec. res . 


1 ; . *. 4 ; ; 
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ESSE PS 2 _ , Parkhurſt verſus Powel, 
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rot of a Judgment in the Common Bench, in an Action up: 
'bnthe One 


2 
2 


? Hime]? and the Ging; Fox that whereas 


had a Capias"utlegatum” after Judgment againſt J. 8. ir nd = 
21 K | | Dy : 5 > Vere 
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liwered it to the Sheriff of Denby to execute, who ſeeing 1. S. 
and being required to execute it, did not execute the lame, but lulk⸗ 
fered him to go at large, and he ellolned himſelf to places un- 
known: Aud afterward the ſaiv Sheriff returned here to Weſt- 
minſter, Non eſt inventus, in deceit of the Ring, and pꝛe judice to 
the party of his laid Debt: : The Defendant pleaded Not Guil- 

and it was found againſt him, and Judgment accoꝛdingly⸗ 
pl which he bzings Erroz, Firſt, beratiſe the Acton. is bzought 
by the King and himſelf, where it ought not ta be fo bzought 2 
Sed non allocatur; Fo? it ts the Kings UUrit; andthe King is 
to have the benefit thereof as well as the party: TAherekoze 
the Action here is well fo2 the King and party, and he (all be 
fined thereupon, Secondly, fo2 that the Trial was de vicineto 
de Weſtmonaſt.where the offence ts alleged to be at D. in Comit. 
Denbigh, and from the laid place the Venue ought ts have been 
Sed non allocatur; fo the faiſe return was here at Weſtminſter, 


which is the cauſe of the Aton; CINE the WT: was 
2 | 


n £ | 


Geffrey Booth r t Potter. 


Kc firmæ of the Leaſe of Henry F ole the Redo 
ot Much · hampton in the County of Glouceſter ; And that the. 
flo2 was prelenten by the Loꝛd Windſor upon the depzivation 

of L r, Lapthorn befoze the High Commiſſioners; Upon 
Not guilty pleaved, the Defendant clatined under the ſaid An- 
thony; Upon Evidence it appeared that the Anvowſon was 


the Inheritance of the Lozd Wind(pr, who granted the next Is 


voydance thereof to Doctoꝛ Gooch :. And after the Church be: 
ing void, one Richard Fowler, Father of the 225 Henry Fowler, 
dealt with the ſaiv Dectoz Gooch, the Church being void, ta 

permit the Loꝛd Windſor to preſent be ſaid Henry Fowler @ 
the ſaid Church; And fo2 that cauſe gave unto him 200 l. and 
thereupon pꝛocured the Loꝛd Windſor to pꝛeſent the ſaid Henry 
Fowler, who (as it was alledged) knew not of this Agreement; 
and he thereupon was admitted, inffituted, and induced, Aud 
this matter being diſcloſed in the Court ol Wards, It w 
telolven and Decteed in the lald Court by the Advice ok kl 


i (17) 


Chiek Juffices, and the Chicf Baton, that he was pꝛelented by 


Simonp, and that hp the Statute of 31 Elia, ik belongs 
the King to pzeſent, 


thout dep2ivation-o2 re oving of the. 
cumbent by Quare iiþedir. UUhertupon the King | 
caid Anthony Lapthorti, who wag avmitten, ii 
ed, and continued there fox ihles Pars; and al ef 

faid Richard Fowler, the Father, Sued him bekoze the 4 45 
Commiſſioners 10 5 emeanois, and. d him ta be de⸗ 
pꝛived; And befoze the nber ten Vayes,, Þ2gCuren a grant 
ok the next Awopvance to l. S. And after the Depyivation, within 


te 
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ten dayes pꝛocured the laid I. S. to pꝛelent the ald Henry Fowler, 
who was again admitted, inſtituted, and inducted, and made this 
Leaſe to try the Title. And it was hereupon moved upon the Sta⸗ 
tute, that the Pꝛelentation of Henry Fowler is meerly vold, and 
he is a perſon diſabled by the expꝛels wo2ds of the Statute ever 
to accept of that Benefice , and his admiſſion and inſtitution 
thereunto is meerly vold; And every one who is in poſſeſſion hath 
good title agatnſt him and his Leſſee, fo as the Plaintiff cannot 
maintain this Action. And of that opinion was ail the Court, and 
delivered the Law to be cleerly (o to the Jury: Whereupon the 
Plaintiff was non-ſuited. | WR 


Moor verſus Blackwel. 


Reſpaſs 3 Clauſum fregit, & alia enormia ei intulit 5 Upon 
Not guilty pleaded, and Damages found to 400 l. in relpect 
of the abule of the Plaintiffs Tife : It was moved in arreſt of 
Judgment, that upon the return of the Ven. fac. there wanted 
theſe woꝛds, Quilibet Jurator. per legios. So it is as if there had 
not been any return of this Tarit. But the Court held, that it 
was not as a blank return where no return is at all, oz that the 
Name of the Sheriff is omitted; But here is an inſuffictent 
return, which is aided by the Statute ot Jeofaz/-. And although 
no Peeſidentcan be chewn, where ſuch returns have been amen- 

ded, yet they ſaid they would make a p2eſivent thereof ;fo2 the o⸗ 
miflion of the pledges is but matter of . Fozm, and not like to 
Doctoꝛ Huſleys Caſe , where there was want of Pledges upon 
the O2iginal 3 TUherefoze it was awarded to be amended, Ano- 
ther exception was taken, that a Jurozwas named Franciſcus iu 
the Ven. fac. and upon the Diſtringas, Francus, and ſa Another per- 
kon: Sed non allocatur; Foz they be both but one Mame abbze- 
viated ; Wherefoze it was adjudged koꝛ the Plaintiff... X 


The Biſhop of Ofaries Caſe in Ireland, 


Pay 


(elf 
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ſelf be not ſent 5 Fozif 1 be b2ought in Paritament upon a 
Judgmeutin this Court, the Transcript is oyely ſent, and the 
Merz yedhafng {1th0Klits Benth; and yet the Court is fore- 
cloſed : So ok Error in the Exchequer Chamber , the Tran 
ſeetpt.igonlh ſent; and pet che Court; 18 Tope tlach, Pendentt 
placito indiſcuſſo. Vid 3 Ed- Eh that ihr 82. 8 Hl. 5. 15 Ed. z. 
Tit. Error 33. And Bockride el d, that the Recoꝛd it Leif is not 
ſent, becauſe the Sca is betwirt Eagle ad and Ireland , And if the 
Tranſcript ſhould miſcarry, the on again reſort unto the Re- 
coꝛd ; But if the Recond:ſhoul miſcarry, the Caſe is loſt: And 
he laid, that thole of the Kings Bench in England might not a- 
warn Execution; durupon a Judgment given, they chould lend a 
ſpectal Mandate to the Ehiet Juſtice of Ireland to do it. Aud they 
all reſoived that the TUvit of Error was a Superſedeas until the 
Ertor was examined, altirmen, 0 ceperſed. 
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Prager was prayed: z Foz wit Cook! ſhe Webb in the 
Spiritual Court, ko ſaying, That he had a Baſtard » Webb the 
Dekendant alledged inthe Spiritual Taurt, that the plaintiff was 
adjudged the reputed Father of a Baſtard by two Juſtices ot the 
Peace, accozding to the Stat. AM hereupon he ſpake theſe woꝛds: 
And they of the Spiritual Court accepted his confeſſion, but 
would not allow his juſtiſication; (berelote he POPE a Front 
Oy which was Sranteb him," 190 - 

 Jobbins Caſs. l e 


\Rohibition was pꝛaped to cdawontt of Requeſs Foz that 
Jobbins Adminiſtrattir ſues in thut Court; complaining, that 
ſhe had taken Adminiſtration ok dor Hugbtinds goods, thinking 
that he was out of Debt; unleſs ko mall ſummes which he owed 
to Labourers, gc. And that fhehav-payed thoſe debts, and other 
the like, and ſo adminiſtered the goods, And afterwards Agfong 
of Debt upon ſpectalties were bzought againſther 3 TUhereupon 
ſhe pzayed an Injunction, and had it:And upon this Wee 255 
a Prohibition was granted per totam Curiam. 
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Betts r Trevamap. 


Ction * theſe wozvs ; Whereas he was aScrivener and 

A Freeman of London „that the Dekendant ſpake of him 
theſe wozds, Thou art a Rogue, a Cony: catching Rogue, 

a Cozening Rogue, a Cutpurſe- Rogue: After Uernict fo2 the 
Plaintiff, i was moved in arreftof Judgment, that theſe wozds 
were not Actionable; Foz they do not touch him in his pꝛokeſſion: 
And the firſt wozds, Thou art a Rogue, are but wozds of ſpleen, 
and no cauſe of- action ; andthe woꝛds after: rely upon the woꝛd 
e, und are but additions and. adjcctives to the wozd x 
übe erekoze the action lies not, and it was adjudged [02 the De- 


fendant. 
Gainford verſur Tuke. 


Gen fox theſe wo2ds; Thou waſt in Launceſton Goal for 


Coining; The Plaintiff replyes, If I was there, I anſwered 
it well 1 yea, (aid the Defendant, you were burnt in the 
hand for it : Upon Not guilty. pleaded, and Qerdict foꝛ the Plain⸗ 
tiff, it was moved in . of Judgment, that theſe woꝛds be not 
Actionable, fo2 to ſay that om was in Gaol fo2 Coining, no act- 
on lies; fo? it is ng affirmation that he did Coin; and he doth 
not ſap, fo2 falſe Coining : And the ſubſequent wozds, That he 
was burned in the hand, ſhem that it cannot be foz falſe Coining, 
and they be but idle wozds + But the Court reſolved to the contra- 
ry, that thele be malicious wozds,and ſhew his intent to accuſe him 
fo? being impzifoned koꝛ Coining; and the ſubſequent wo2ds ex- 
aggravate, and diminiſh not the fozmer; TUheretoze it was ad- 
Judged that the action well lap. Pe” 


John Ford verſus julian Ford. 


Rror to reverſe a Judgement in Treſpas in the Common 
Bench; The Erro alligned was, becauſe in the firſt Decla- 
ration there wanted thsce wozds, vi & armis: But the ſecond 
Declaration which was after Imparlance, whereupon the Iſſue 
was jopned, and the Uerdic given, was good and perfeg 2 And it 
was moved by Bridgman, that the firſt was good enough; koz the 
CUrit is recited hereinwherein is vi & armis : And the omifon 
thereof 
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thereof in the Declaration is the default of the Clerk onely, and 
therekoze it ſhall be amended. But the lecond Declaration be⸗ 
ing good, the Uerdic and Judgment thereupon are good, and not 
reverſable : Sed non allocatur; Foꝛ the omiſſion at vi & armis, is 
matter of ſubſtance, which can never be amended: And the firſt de⸗ 
claration being ill, which is the foundation, the lecond is but the 
recital thereof : And ik the firſt be not good, the ſecond will not 
help it; and therefoze Houghton cited a fozmer Judgment, viz. 
the Cale of the Biſhop of Rocheſter, in Waſte, where the firſt De: 
claration was not good, although the fecond were good, & Judg- 
ment thereupon, pet it was reverſed. And 37 El.rot:z50, Sheen & 
Bridges Cale, where an Action of Battery was bzought, and the 
Declaration was, Quod cum the Defendant did aſſault and beat 
htm(without any afiirmance of vi & armis) And the ſecond decla- 
ration was good, that the Oefendant Inſultum fecit, 8c. Bet fo2 
this defc in the firſt Declaration, the Judgment was reverſed : 
And ſo in zi El. betwirt Winch c Warner, Debt upon an Obligatf- 
on, and declares upon an Obligation made primo Maii; And 
the Second Declaration was upon an Obligation made 
ſecundo Mai, And the Obligation was ſewn, cc. And 
upon Non eſt factum found foꝛ the Plaintiff, it was adjudged ta 
be erroneous, becaule the firſt declaration was nat good, lo here: 
And ol that opinion was the whole Court; Taherefoze the Judg⸗ 
ment was reverſed, As! | E 57 

5 | _  Bultivant verſus Holman. 


i—yvenant2 The Erroꝛ aſſigned, That the Declaration was not 
ood; fo2 it was upon an Jndenture,which recites, Quod cùm per 
Indenturam Teſtatum ex iſtit, that the (atd Bultivant infeoffed the 
Plaintiff of ſuch Land, and therein Covenanted to dilcharge and 
ſave him harmleſs from all koꝛmer Dowers and Incumbzances; 
And ſhews, that one Furſſe was leiſed in fee of that Land, befoze 
that Bultivant had any thing to do therein, & infeoffed Bultivanc, 
who infeoffed Holman the Plaintiff 3 And that the wife of Furſſe 
had bꝛought a UUrit of Dower againſt him, and had recovered, e 
ſo he had not perfozmed the Covenant. UUhereupon the Deken⸗ 
dant demurred in the Common Bench, and there adjudged fo2 
the Plaintiff: And now aſſigned fo2 Erroz, that it is not alledged 
by matter in fact that he infeoffed him, and that he was ſetfed in 
fee by vertue thereof; But only Quod teſtatum exiſtit, which is 


only by way of recital,« therefoze not good: And in pzoof thereof 


he relyed upon 21 E 4.49 t Dy.139.But all the Court reſolved to 
the contrary; « that the difference is, where it is by may of Oecla- 
ration, and where it is by way of bar o2 replication; Fo? in the 
Declaration, Teſtatum exiſtit is ſuffictent to induce the Action and 
to aſſign the bꝛeach; and the Judgment was affirmed. 


Z 2 K Miller 


Rror of a Jud gment in the Common Bench in a Writ of Co - 
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Miller ver/as Regen. 


4x—Rror of a Judgment given in an Inkozmation in the Court 
H, ot Guildhall befoze the Mato? of London: A queſtion wag 
made, whether it might be rekoꝛmed here, 02 it ought to be by a 
ſpecini Commiſſion in London, accozding to their Charter: But 
it was ſhewn, That this being matter concerning tbe Crown, a 
Certiorari was thereupon awarded to remove the Reco2d ; which 
being removed, a UMUrit of Erro2 was b2ought,Coram vobis re- 
fider; and ſo be divers Pꝛeſidents: And the Erroꝛs afligned were, 
Firſt, becauſe the Jnfozmation was bꝛought in London, upon the 
Statute of 5 Eliz. fo; exerciſing a Trade, whereto he was not 
bound Appꝛentice, and therekoze demanded 408. fo; every month, 
and this being a Peual Law, ought not tobe ſued but in the 
Kings Courts at Weſtminſter, where the Kings Attozney is to 
acknowledre oz deny; agCo. lib.s.fol. 19. And therefoze is not ſua⸗ 
ble thete; and fo that cauſe it was erroneous. Secondly,becauſe 
the Judgment was, Quod eſſet in miſericordia, where it ſhould be 
Quod capiatur 3 TUherefoze the Judgment was reverſed, 


Hyde verſus Scyſor. Paſc. 17 Jac, rot.157, 


2 Reſpaſs; Fo2 that the Oefendant 21 Maiis Jac. made an al. 


fanlt upon Elizabeth the Plaintiffs wile, Et illam verberavit, 
& mal? tractavit, Nec- non the (aid Elizab. ſimul cum one Gown , 
one Peticoat, &c. of the goods of the Platntiff, ſimul cum the ſaid 
Elizabeth, apud D.tunc & ib.cepit, abduxit, & abcariavit, nec non 
eandem Elizabetham per 5 annos ab eodem le Plaintiſ detinuit & 
cuſtodivit,per quod /ePlarntiff ſolamen & conſortium, nec non co- 
filium & auxilium in rebus domeſticis quæ idem le Plaintiff habe! 
debuiſſe & potuiſſet cum uxore ſua per totum tempus pred, perdi 
dit & amiſit, & alia enormia, & c. The Def. pleaded Not guilty, 4 
kound againſt him, and Damages found to zoo l. and Judge⸗ 
ment found fo2 the Plaintiff, and now Erroꝛ thereof bꝛought in 
the Erchequer Chamber: The firſt Erroꝛ aſſigned, was, bacauſe 
the Action was by the Baron ſolely, fo2 the battery of his Fee, 
which ought not to be: Fo2 the Tore and Damages are pꝛoperly 
done to the Feme ; Aud therefo2e the Baron ſole without the eme 
could not maintain this Action; And then the Damages being 
entirely given, the Judgment is erroneous. Vid. 9 Ed. 4. 52. 
45 Ed. 3. 3. 22 Aſſ. Pl. 16. ante fol. But all the Juſtices and Ba⸗ 
tons held, That true it is, the Baron fo; the battery of his Feme, 
ought to joyn his Fee with him in the Aion, if this had been 
bzought fo2 that caufe ; But here the Action is not bꝛought fo2 
the battery of his Feme, but fo2 the loſs and damage of the Baron, 
koꝛ want of her company and aid: And all is concluded with the 
per quod, &c. which extends to all that was bekoze; as where 


al 
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an Action bzought by the Maſter foz the battery ok his Servant, 
per quod ſervitium ami ſit, &c. A ſetond Erroꝛ aſſigned, was, be- 
cauſe it is cepit & abduxit, where it ought to have been rapuit; 
Foz ſo is the Regiſter fo2 UCUrtts bꝛought in ſuch cales: Sed non 
allocatur ; Foz it may be both wapes: UUbherefoze the Judg⸗ 
ment was affirmed. TED 


Godfrey verſus Dixon, 


Ornelius Godfrey,an Alien of Spain, had Iſſue Daniel, bozn (7) 
| in Flanders, in Leigeancia Regis Hiſpaniz ; The Father and 
Don came into England in 4 Eliz.The father is made a Denizen 
and after hath Jſſue Cornelius his pounger fon, bozn here in Eog- 
land, in 40 Eliz. the father dies, Er anno 3 Jac. Daniel is natural- 
tzed by Paritament,« after purchaſeth Copy hold Land and dies 
without Jſſtce; And whether Cornelius the pounger ſon Could in⸗ 
herit this Copp⸗hold, was the queſtion : The wozds of the Natu⸗ 
ralizatton are theſe, That Daniel ſhall be enabled to purchaſe; in- 
herit, have and injoy, and demand as heir to any Anceſtor lineal or 
ccllateral; And that he ſhall be adjudged a natural ſabje& of the 
Kingdom of England, in every reſpect, condition and degree, to 
all intents, conſtructions, and purpoſes. The doubt only grew up- 
on theſe wozds, becaule it is enacted, that he ſhall be heir to his 
Anceſto? line al o2 collateral t But it is not ſaid, that they ſhall be 
heirs unto him. And it was objected, that at the time of the Fa- 
thers death, the eldeſt ſon had no inheritable blood in him, & in de⸗ 
tc thereof, the youngeſt fon might not be heir unto him. But it 
was thereto anſwered, that true it is, there was a diſability, but 
not in the blood,viz.his blood was not the cauſe of his dilabilitp, 
but the place of his birth; Foz the Law reſpects not the blood, 
where there is not any allegiance 2 But here ts not any cozruptt- 
on of blood, o2 any halt-blood ; but it is, as if the eldeſt bzother 
had gone cut of the way, 22 H. 6. Doct. & Student, if an Alien hath 
a ſon alien, c afterward the father is made a Dentzen, g hath ang- 
ther ſon, here the (econd ſon ſhall inherit, although the eldeſt fon 
be alive 2: In this cale alſo, there needs not any blood from the fa- 
ther, becauſe the land came not from the father : And to that pur⸗ 
poſe Holbies Caſe 41 Eliz.was cited; A father Hath iſſue a ſon and 
daughter; the father is attainted and executed, the ſon purchaſeth 
L ands,and dies without iſſue 5 Adjudged that the daughter ſhall 
inherit. And when it is ſaid, that he ſhall be adjudged as anatu- 
ral bozn Subject, the conſequent fs, that he ſhall have heirs to tn- 
herit him; both lineal and collateral; Relativorum cognito uno, 
cognoſcitur & alterum: And it was without Argument adjudged 
fo2 the Plaint.viz. that the younger ſon ſhould inherit:and the chick 
Juſtice ſaid, that naturalization is alwayes by Parliament, and 

perpetual ; Foz if one be naturalized fo2 a dap, it is good fo2 ever: 
Dentzation is by Patent, and may be pro tempore, as fo2 years, 
like, ac. 24222 Wartens 


$40 Termino Trinitatis Anno decimo ſeptimo, &c. 
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Warrens Caſe, 


(8) 


7 Arren being one of the Council of Coventrey, was remo- 
V V ved, and obtained a TUrit of Reſtitution: And thereupon 
the Coppozation retozned, that they had a Cuſtom to Elea any 
to be of the Common Council, and to remove him ad libitum; 
And that Warren was removed. c. And the Court held, that the 
reto2u was good: And this difference taken , where a man is a 
Free-man oz Alderman, gt. they cannot remove him from his 
freedom oꝛ plate, without cauſe : And in ſuch caſe ſuch a Cuſtom 
is void, becauſe the party hath a Freehold therein; But to be of 
Council, is a thing collateral to a Cozpozation; And then the 
Council ſurmiſcy that he was an Alderman, and removed: 
TUhereupon à new TUrit was iſſued to reſtoze him to his Alder⸗ 
manchip. Vid, 26 H. 8. 5. 
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Alſop verſus Bowtrell. 

Jectione firmæ fo2 Lands in Munden fn theCounty of Hert- (i) 
ford: Thequeſtion was, upon evidence of the Jury, whe- 
ther Edmund Andrews dying the 23 of March, Anno x 610. 
and A. his Feme being privatemenit enſelnt, but not delivered un⸗ 
til 5 Jan. 1611, (which was foꝛty weeks and ning dayes, and then 
delivered of a Daughter named Elizabeth) ſhall be reputed. the 
Father to theſatd Elizabeth, oz that the were a Baſtard ; Foz it 
was p20vev, that he fell lick upon the 22 day of March, and died 
the day following of the Plague: And that Edmund Andrews 
(Father of the ſaid Edmund who was dead) in malice to his Sons 
(Aike; did much abuſe her, and cauſed her to be diſlodged from 
places where ſhe was harboured, and to lie in the cold Streets; 
And that ſhe was ſo uſed koz ſix weeks together befoze her Tra- 
vail; And ſhe being bzought intoa UUomans houle, who comme- 


Doty Mundford, and one Chamberlaine (who was a Phpſician, 
and in nature of „ eme, upon their oath, they affirming 
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months, accoꝛding to the ſtrength of the M other, oꝛ of the Child 
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was bꝛought to bed in the eleventh month after her pusbands 


himſelf, which is as long bekoze the time of the pꝛoper birth And 


by the (ame reaſon it map be as long deferred by accident, which 
is commonly occaſioned by infirmities of the body, or paſſions of 
the mind: And ſo the Court delivered to the Jury, that the ſaid 
Elizabeth who was bon fo2ty weeks aud moe after the death of 
the ſaid Edmund Andrews, might well be the Daughter of the 
ſaid Edmund: And in this Cale the Marriage betwirt them be⸗ 
ing at Utrick beyond Seas, and certified under the Seal of the 
Miniſter there, and of the ſaid Town, and that they cohabited 
fo2 two years together as Man andTUite, was a ſufficient pzoof 
that they were Married. Vid. 1 H. 6. 3. 21 Ed. 3.9. 41 E:3. rr. 
TUhat fhall be ſaid to be the time mulie ribus pariendo conſtitu- 
tum, fee S'r Tho. Rydleys View of the Civil Law, fol. 55. where he : 
relates of a UUivow tn Paris, that was delivered of a Child the 
fourtcenth month after her husbands death, and pet the Judges 
awarded the Child to be legitimate. The like Judgment was 
given in the Conſiſtoꝛy at Witenburgh, incaſe of a woman who 


death: Vide Cortiadi Mauſeri partem ſecundam de Matrimoniis, - 
cap. 36. fol. 1 50, Selden de ſucceſſionibus, fol.22. Crokes Anato- 


my lib. 6. fol. 336. 


Draycot verſas Heaton, Hill. 14. Jac. rot. 75 l. 
E Rror ok a Judgment in the Court ok Derby, in Debt upon 1 
an Obligation, where the Dekendant pleaded Non eſt factum, f 
and found againſt. him; The Judgment entred, was, Quod capi- 
atur: But the Judgment certified was in this manner, Ideo in mi- 
fericordia capiatur; and this was aſſigned foꝛ Erxroꝛ; And it was 
moved, that theſe woꝛds (in miſericordia) were ſtricken out, and 
ſo the line under it ſhews ; And the Judgment onely is Capiatur; 
And to inkoꝛm the Court, a Certiorari was awarded, which cer⸗ 
tified,that the wozds, in miſericordia, were nat in the Judgment, 
but a Capiatur only. And be h hom moved, the Court would 
not allow thereof, but ſald that a Certior. ſhould not be awarded 
to an inferio2 Court, to certifie that which the Recoꝛd ſhould cer⸗ 
tlie: UUbherefoze not having regard to that Certiorari (becauſe 
the Recoꝛd tertiſted,. had thoſe words (in miſericordia) in it, and 
the line underneath, is no defacing oz dꝛawing them out, and the 
Capiatur wag with another hand) it was there koꝛe reverſed: And 
after that day ſach another Recozd out of Norwich was ſhewn, 
where the Plea was in Treſpaſs upon the Cate, and all the pꝛo⸗ 
ceedings were Treſpaſs,becaule it is not warranted by the plaint, 
pet (although the S eward was pꝛeſent, and ſhewed his Book 
of Entry of Platnts, that it was miſpziſion,) it might not be a- 
mended, but was reverſed fo? this cauſe. .- | 


Richard 


Mika. 3 r 
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Richard Bourns Caſe. 


Ne Richard Bourn was impziſoned at Dover by the Loꝛd 

QUarden of the Cinque:pozts, becauſe he took Anchoz and 
Cable as weck, in the Liberty of the Rape of Haſting, which 
the Lozd AGarden pꝛetended to be within the Cingue⸗pozts, and 
to appertain unto him, becauſe he hath the jurisdicion of the 
Admiraity there: And he being fo2 twenty thzee weeks;tmpet- 
ſoned there, an Habeas corpus was granted to remove the body 
cum cauſa ; And the Loꝛd UUarven of the Cinque-pozts would 
not obey it: UUherefoze now in open Court an alias habeas cor- 
pus was pꝛayed with a penalty, becauſe the Lozd UUarden pꝛeten⸗ 
Ded that this UUrit was not awardable to the Cinque⸗poꝛts, noꝛ 
tetoꝛnable by him; Foz he pꝛetended that the Kings UUrit ran 
not there: And a Pꝛeſident was cited in this Court, 43 Elizab. 
that one Browley wag committed in Bar wick, and a weit ot Hab. 
corp. błing awarded, the Matoꝛ of Barwick would not obey it, be- 
cauſe it was pꝛetended, that tbe Kings CUrit ran not there, fo2 
that it was part of Scotland, and no part of England; ann 
was an cxempted Jurisdicion after it was annexed to this 
Crown: But fuch pzetences were diſallowed , and an Ar- 
tachment was awarded agatuſt the Matoz, and he was im⸗ 
p2iſoned aud fined fo2 his Contempt. Allo Keeling the Secon⸗ 
dary in the Crown-Office vouched a Pꝛeſident, 22 Ed, 1. in the 
Erchequer,-where Pzoceſs out of the Exchequer fo2 the Kings 
debt was awarded to one of the Cinque⸗poꝛts; and becauſe they 
would not retozn the UUrit, upon pꝛetence of their Pꝛöiledge, 
that the Rings AUrit did not run there, they were fined 100 l. 


And 30 H. 6.6. that the Kings UUrit in particular cales map 


be granted to the Lozd UUarden of the Cinque-pozts- And 
Montague Chief Juſtice ſaid, that the Pzivfledge of the Cinque⸗ 
pots, that the Kings UUrit runs not there, is to be intended 
between party and party; But no ſuch Pꝛiveledge can be againſt 
the King: And this Ari isa Pꝛerogative-wzit, which con- 
cerns the Kings Juſtice to be adminiſtred to his Subjects ; Fox 
the King ought to have an accompt, why any of his Subjects 
are impriſoned ; and it is agreeable to all perfons and places; 
and 119. anſwer can latisſie it, but to retozn the cauſe, with Pa- 
ratum habeo corpus, &c, And this Writ hath been awarded out 
of this Court to Calice, and all other places within the King- 
dome: And to diſpute it, is not to diſpute the Jurisdiction, but 
the Power of the King and his Court, which ts not to be dilpu- 


ted, And of this opinion were all the other Juftices : And Do- 


deridge (aid, that he had oftentimes (een where an Alderman oz 
any other Officer was diſplaced without cauſe , that a TUrit 
ol Reſtitution had been awarded Hence to the Cinque⸗pozts; 
und that he remembzed the Cale of one Brierley, where it was 
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— duo awarded: TUherefoze they all held, that an Habeas corpus, 
with a great penalty, ſhould be awarded, retoznable at another 


dap. 
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Heath verſus Dauntley. 


PÞAror ok a Judgment in the Exchequer Chamber; The Plat- 
tiff declared, whereas he had ſold unto the Defendant cer- 
tain clothes fo2 3501, one moiety of the mony to be paid within 
fourtcen dapes, and the other moity to be paid at the end of 
thꝛee months; whereof the Defendant had paid the one moity 
at the end of fourteen dayes : That the Dekendant the twenti- 
eth of May, anno ſupradicto, in conſideration that the Plaintiff 
would accept his Bilt fo? 137 l. to be paid the firſt day of 
December following, aſſumed to pay the (aid 137 J. And al- 
tedgeth in facto, that he accepted His Bill fo2 the (atd 137 l. 
And that he had not paid the ſaid 137 J. no2 the 48 l. reſi. 
duum of the ſaid moity, but fatled of the payment, contra- 
ry to his pzomile and Aſſumpſit. The Defendant pleaded Non 
aſſumpſit, and found againſt him, and entire damages was al⸗ 
ſeſled, and Judgment given fo? the Plaintiff : And now Erroz 
_ thereof was bzought in the Exchequer Chamber; The firſf 
Erroꝛ aſſigned, was, becauſe there is not any pzomile alledged 
butfo2 the payment of the 137 l. And he hath alledged the bꝛeach 
to be aſwell in the non-payment ok the ſaid 481, being the reſti- 
due of the moitp, as fo2 the non-payment of the 137 1. and Da- 
mages being given entirelp fo2 both; there is not any pꝛomile 
fo2 the payment of the ſafd 48 l. Sed non allocatur; Fo? by the ſale 
of the cloth fo2 370 l. the one moity to be paid within fourteen 
dapes, the other to be paid within thꝛee months, there is therein 
an implied pꝛomile to pay thoſe ſummes at that day: And then 
the bꝛeach in the non-payment of the ſaid 137 l. accozding to the 
other pꝛomiſe, and the delivery of the 48 l. which is upon the pꝛo⸗ 
miſe befoze, is well enough aſſigned. Secondly, Jt was adjudged, 
that this Iſſue , Non aſſumpſit, generally is not good: Foz here 
being ſeveral pzomiſes, he ought to have traverſed them ſeveral- 
ly: But all the Juftices and Barons held, that Non aſſumpſit 
extended to ſeveral pꝛomiſes; But Tanfield Chief Baron laid, 
that upon an Jnfozmation betwixt Paramore and Robinſon in the 
Kings Bench, where ſeveral Contracs upon uſury being alledg- 
ed, Iſſue was joyned, whether it were corrupte agreatum modo 
& forma prout, Jt was reſolved by all the Juſtices of England 
to be an ill Iſſue; Fo? he ought to have traverſed the Agreements 


becauſe they were ſeveral ; Pet notwithſtanding the Judgment 
was affirmed. 
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Sir George Reynell verſus Langcaſtle, in the 
Exchequer Chamber, 


E phen Langcaſtle ought Debt as Executoꝛ to John Langca- 
ſtle, in the Debet & detinet, where he himlelf recovered againſt 
Dir Ralph Sydley the ſatd Debt, upon an Obligation made to 
the Teſtatoz, and had him in Execution under the Cuſtody of 
the Dekendant, being Marchal of the Kings Bench; That the 
Defendant ſuffered him to eſcapez per quod actio accrevit.TUhere- 
upon Iſſue was joyned, Quod non permiſit ire ad largum, and 
found fo2 the Plaintiff, and Judgment given in che Kings 
Bench: Exceptions being there taken to the Declaration, in ſtay 
of that Judgment, Erroz was now alligned, becauſe the Action 
was bzought in the Debet & detinet, where it ought to have 
been bꝛought in the Detinet only; Fo2 it is aduty due unto him 
as Erxecuto!, and in that right he ought to demand it: And al- 
though it were upon a Recovery in his own time, pet it was 
grounded upon an Obligation made to the Teſtatoz: And al- 

though this Action is bzought fo2 an Eſcape in his own time, 
pet be ing fo2 a duty due to the Teſtatoꝛ, he ought to purſue the 
courſe of the firſt Action, and had no right to demand it, but as 
a duty due to the Teſtatoz; And it ſhall be 4/ezs in his hand; 
And ik he dies, the Adminiſtrato? to the firſt Teſtatoz ſhall have 
the Suite; Therekoze it was reſembled to the Caſe of Audi- 
tors, aſſigned by an Executo2, to accompt the Teſtatozs debts ; 
Action of Debt upon this accompt ſhall be in the Detiner $ And 
Co. 5. fol. 31. was cited to be ſo reſolved, and the Caſe of one 
Crogate againſt the Lady Greſham , where ſhe fold Land by ac 
of Parliament, ko; the payment of Sir Thomas Greſhams debts ; 

et the action was there b2gught in the Detinet. And although 
t was here argued to the contrary by Noy, that it was not Er⸗ 
roꝛz Firſt, becauſe it is a good Declaration, being in au Action 

grounded upon a Tore Done unto himlelk, and given by a ſpecial 
Statute, and therekoze to be brought in the Debet & detinet; 
And koz that purpoſe he vouched Bedells and Shermans Caſe , 
where an Executoz being Leſſee fo? pcars of a Rectory in right 
of the Teſtatoz, bzought Debt upon the Statute 2 Ed. 6, in the 
Debet & detinet, f02 not ſetting out of his Tythes ; and adjud; 
ged good, becauſe- jt wag a perſonal woug in his own time: So 
if an Erecukoꝛ bzing Treſpaſs de bonis teſtatoris, aud recovers da⸗ 
mages in Debt upon this Judgment, it ſhall be in the Debet 
& detiner, Secondly, De objected, that if it were not good by 
courſe of Common Law, pet it was aided by the Statute of 
18 Eliz. Foꝛ it is not matter of ſubſtance, but of fozm onely, he 
being Plaintiff. Pet all the Juſtices and Barons (except Ju- 
ſtice Hutton, who doubted thereof ) reſolved, that the Declara- 
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tion was not good: And it is not matter of fozm only; Foz al- 
though it was ſaid, where an Executoz is Plaintiff, the Judg⸗ 
ment is all one; but where he is Defendant, the Judgment fs al- 
tered; Fo2 then he ſhall be charged de bonis propriis: Pet in te- 
gardthe demand is of a duty due to himſelf, and in his own right 
and if he ſhould recover, he ſhould have it as d duty to himſelf, & 
not as due to the Ceſtatoꝛ; and thereby alter the nature of the 
Action: It is therefoze matter of ſubſtance, and not aided by the 
Statute,as it is reſolved Co lib. 5.fol. 35. in Playters Caſe & ibid. 
fol. 36. in Walcots Cafe $ And there is not any difference where 
the Exeeutoz is Plaintiff, and where Defendant. And as to the 
firſt objection, they all refolved it ought to have been in the Deti⸗ 
netonely; Foꝛ it is grounded upon the fozmer Judgment: And 
as in an action of Debt bzought upon the firſt Judgment, it ſhall 
be in the detinet; ſo ſhall it be here likewiſe : And is not like Be- 
dels Caſe ; Foz that was meerly a perſonal w2ong, aud ground. 
ed upon the Statute, which gives it to the party grieved only; 
and which was never given fo2 any caule oꝛ duty to the Teffatoz, 
but fo2 a Tore to the Executo? : herefoze they held, that it 
ought to be in the detinet; And the Judgment therefoze was re⸗ 
verſed. vid. 2 4 H. 6.5. 11 H. 6. 3.21 H. 6. (| Tanfield ChiefBaron;ec, | 
took this difference; There the Action is grounded upon pꝛivity 
of Contra, it ought to be in the detinet, as 11 H. 6.37. 11 H. 4. 
56, 10 H. 7, 5. But otherwiſe it is, when it is grounded upon a 
Tort; ag 41 Aſſ. 15. And it was then allo further ſaid, that an Ex. 
ecutoꝛ can never have an action in the detinet, but where the Te. 
ſtatoꝛ might have had the fame Action. Note, That in the Argument 
of this Caſe, it was then delivered by the Court, that Harpraves 
Caſe, Co. fol. 3 t. was afterwards reverſed in the Exchequer Cham- 
ber, in the point of Debet & Detinet, according to the Book of 10 
H. 3. 5. But the Lord Rzches Caſe was adjudged afterward in the 
Kings Bench according to Hargraves Cafe ; Ides quære legem inde : 
And that Hitsheots Calf, cited in Hargravet, was adjudged in this 
manner 3 as appears by the Record in the Exchequer. Hitcbcot, 
36 Eliz, brought Debt againſt a Gaoler, for an eſcape of one in 
execution upon a recovery had by the Executor himſelf in the 
Debet & Detinet; And being queſtioned there whether it were 
good or not, the Barons were divided in opinion; the two Puiſn 
Barons againſt the Action, and Periam Chief Baron for it: And ſo 
it continued afterward in 37 El. when the Plaintiff brought. a 
new Action in the Detinet tantum in the ſame Court, and there- 
upon had Judgment to recover. 


Symonds 


n 


— — 


IAco gi Regis in Banco Regis. 


Symonds verſus Walſh, in the Exchequer Chamber. 


* 


Udixment in an Action upon the Caſe was reverſed in the Er⸗ 

chequer Chamber; Foz that the Ven. fac. was awarded to the 
Cozoners upon a lurmile by the Plaintiff, that the Under-Shee- 
. riff was the Plaintiffs Couſin, andſhews how, Ec quia defendens 
hec non dedicit, ideo it was awarded ta the Cozoners, where, by 
the Law it is not any pꝛincipal challenge; Foz the Sheriff him: 
ſelf might have executed the TUrit : And although the Deken⸗ 
dant hath confefſed and admitted it, yet that is not any cauſe to 
award the Ven. fac. to the Cozoners ;- And in p2oof thereof a 
Judgment was cited in the Common Bench, where in an Ejecti⸗ 
one firmæ betwirt the Leſſee of Sir Edw. Kingſton, and the Te: 
nant of the Earl of Bridgwater, Challenge being taken to the 
Array, becauſe the Sheriff was Couſin to the Leſſo2,and becauſe 
he concluded not to the Favour, it was adjudged to be ill, and to 
be no pꝛincipal Challenge. TUherefoe here koz this cauſe the 
Judgment was held erroneous, and not aided by the Statute. 


Salkeld verſus the Lord William Howard. 


Rror of a Judgment in Ceſſavit by detault; where in truth he 
was not ſummoned (as appeared upon examination in the 
TUrit of Deceit, upon which this Judgment was ännulled;) 
But the (Urit of Erroꝛ was bꝛought befoze the Crit of Decett: 
And it was now aſſigned fo2 Erro?, that he was not Tenant the 
Day of the TULrit bzought,nec unquã poſtea:And thereupon demur⸗ 


red, whether he might aſſign that ko: Erroz, the Judgment be⸗ 


ing given by default ; Foz it was agreed, if he had appeared and 
pleaded, he ſhould never have aſſigned it foz Erroz, And it was 
moved, that he well might aflign it fo2 Trroz ; Foz Non Tenure 
had been à good plea in the firſt Action, as appears, 8 H. 6. 17. 
21 Ed. 4. 25. Then, when Judgment is giwen againſt him by de⸗ 
fault, he may aſſign it ko; Erroz, being an Erro in Fait, which 
he had not time to plead, ag 36 Ed 3. Error 82. and 18 Ed. 3.29. 
19 Aſſ. Pl. 8. Otherwiſe it would be miſchievous unto him to be 
bound by this Judgment, when he had not time to plead : Foz if 
one be Tenant fo? like, cc. the reverſion being only in him, g are- 
coverybe had againſt him, if the Land comes to him after. this 
recovery, he ſhould be pꝛejudiced, becauſe he hath no remedy ik the 
Veyers and Summoners be dead, Alſo as this Caſe is, although 
the Judgment be annihilated. by the Tlrit of Deceit, yet the 
Reco2d being removed hither, if it ſhould be affirmed, he ſhould 
Have eretution here; And peradventure the pꝛoceſs out of the 
Common Bench cannot be ſtayed. and he ſhould be at loſſe by 
this Judgment which was gained by falchood; Therefoze the 


r Law 
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Law atlows him to allign it foz Erroz. And of” that opinion 
was Doderidg,who argued very ſtrongly;that in regard the Judg⸗ 
ment was given by default, and he had no time to plead it in the 
firſt Action, the firſt Judgment being obtained againſt him by 
kalſhood, it is great reaſon he ſhould be now admitted thereuntoz 
and he relyed upon the Books, 19 Af. Pl. 7. and 8. and N. Brev. 
23. That he who pleads Non Tenure map have a TUrit of Error, 
but not he who diſclaims, Houghton and Montague to the con- 
trary, becauſe if he were not Tenant, he had not any loſs; And 
being returned and ſummoned, and not pleading, it was his follp 
not to appear and plead thereto. And this Court cannot take 
conuſance of this reverſal by a TUrit of Deceit. And as a man 
ſhall not have benefit of a Releaſe, although he be returned! ſei- 
ſed in fee, if he doth not plead it: Oz if he hath to plead Au- 
dita querela, as 48 Ed. 3. 20. and 21 Ed, 3. 18. So fozalmuch 
as he is returned ſummoned, and doth not plead this Non Te- 
nure, he ſhall not have advantage to aſſign it by Trroz. And N. 
Brey. fol. 22. ig, That he who pleads Non Tenure (hall have a 
TUrit of Erro2 2 But he doth not ſay, that one map aſſign Non 
Tenurefo2 Erroz. Croke Juſtice doubted whether he might aſſign 
it fo2 Erroꝛ, fo2 the miſchief which otherwtile might befall him; 
Wherefoze they would advice: Afterwards the parties com- 
pounded, 


| Auſten verſ#s Bewley, Paſch, 17 Jac. Rot. 485, 


Rror ofa Judgment given in Rocheſter in an Aſſumpſit, where 
the Plaintiff declared, That the Dekendant being indebted 


unto him in fifteen pounds, in Conſideratton the Platntiff would 


give time unto bim fo2 the papment until the firſt day of Eaſter 
Tetm,p29mifed to pay, cc. And alledgeth in facto, that he gave 
day. foz the papment, æc. and that he had not paid. Upon Non aſ⸗ 
fumpſic pleaded,and found fo the Plaintiff, and Judgment acco2- 
dingly, Erroz was aſſigned, fo2 that it was not chewn how the 
Debt accruen; Foz it was lald, that a general Indebitatus was 
not ſufficient: But it was reſolved, that generally Indebitatus 
is not ſufficient where it is the ground of the Action; as to ſay, 
whereas he was. indebted unto him in ſuch a ſumme, he promiſen 
topay,There he ought to chew how he was indebted: But where 
it ig but an inducement to the acton, as it is here, In confiderati- 
on that he ſhould forbear the debt until ſuch a day; (Foz that 
they agreed upon the debt, and ſo it is but a collateral pꝛomiſe) 
it is good enough without chewing how. Secondly, it was object 
ed to be erroneous, becauſe it was not ſhewn when Eaſter Term 
began: Sed non allocatur z Fo? it is well known to the Court, 
and the Action is concefved after the end oak the Term: Where 


„ 


foze the Judgment was affirmed. 
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Freeman verſus Executor of Freeman, Trin. 17 Jac,rot;623. 


ACire fac. to have Execution of Damages recovered in an Ap- 

Opeal: The Defendant pleaded, that after Judgment, the Te: 
ſtatoꝛ ſued Execution by a Scire fac. agafnſt the Bail, and had 
Judgment and Execution awarded againſt the Bail. And it was 
therenpon demurred, and adjudged to be noplea, becauſe it ts not 
ſhewn that he was ſatisfied by the Execution againſt the Bail. 
Fo? * without ſatisfaction, he may alwayes charge the 
pꝛinctpa 


Mawle verſus Cacyffyr, Executrix of Matthew Randle, 
Paſch. 17 Jac. Rot. 346. 


Ebt fo2 twenty pound in ib lebet & detinet, fo rent refer: 
ved upon a Leaſe made to one Spaulding, who aſſigned the 
Leaſe to Matthew R. the Teſtatoz, whereby bs entred and was 
poſſeſſed, and dying n Defendant his Erecutrix ; 
and foz Bent incurred after his Death the Acton was bꝛaught. 
The Dekendant pleaded, that after the death of the Teſtatoꝛ ſhe 
relinquiſhed the poſſeſſian, and did not intermeddle therewith, & 
that ſhe had fully admfiniſtered altthe Teſtatozs goods, UAhere⸗ 
upon it was demurred; and it was firft mover, whether this acti- 
on may be bzought inthe debet & detinet f Bent incurred af- 
ter the Teſtatoꝛs death: Aud it was reſolv that it might, ac: 
coꝛding to the opinion fn Hargraves Caſe, Coke x. fol, 31. Se- 
condly, whether by this Taiver of the Term and poſſeſſion, the 
ſhall be diſcharged of the rent, ſo as (he ſhall not be charged in 
her own right. And it was held, that the could not waive it, un⸗ 
lels it had been ſpecially alledged, that the Rank was g 


(9) 


(10) 


than the value of the Land, 14 pet adventure be pern tial $43 
dip, 


pleading che chould be dilcharged. Thirdip, it wa $ held, that this 


plea was ill. becauſe ft Fo not ſath, Quod el nad riens en ſec. Manes 


85 de brief nec unques poſſes. And un Except tan was taken ta the 


eclarafon,becauſe ht ſhews,that "ie Leaſe mas made tg begin E 


Mich. virtute cujus, intravit & ſui r paſſeſſionatus, but he dath 


feiſoꝛ: Sed non allocatur; Fo; 
und was bee , lt is neceſſat 
after Mic 


x ſain vice cujus, he entred 
1515 EI. ed, that he entre 
(Uberefore it was judged fat. tbe Plant, 


Sir Nicholas Hall verſus. Benpthan, Ki. 12 fie _ 
Rot, $38, 7 2 


lap, that he entred akter Mich. 15 Mik he entred hekaze, he ig a 1 


i: of a Judgment in De in tbe Common Bench where 
the Dekendaut pleaded in Debt Fel an Obligation, pay- 


ment 
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ment of 5ol. 14 Junii 11 Jac, accoding to the Condition of the 


Bond the Plaintiff ſaith , Quod non ſolvit the fozeſald 50 l. 


prædicto decimo quarto Auguſti anno 11. ſupradicto quas ei ad 
eundem diem ſolviſſe debuiſſet. Et hoc petit quod inquiraturper 
patriam, & prædictus defendens fimiliter. And Iſſue being jopnen 
in this manner, the Uerdict found, Quod non ſolvit prædicto 14 
Junii, prout the Defendant alledged And hereupon Judgment 
was given fo2 the Plaintiff. And the Erroz aſſigned was, that 
there was not any Jflue here zoyned; Foz the Dekendant pleaving 
payment at one vay, and the Platntiff replying to-another day, 
and concluding, Et hoc petit, &c. it is not to that which the Plain 
tiff concludes ; and lo there is not a Negative and an Atklrma⸗ 
tive, and without them o Jiſlue can be joyned: And of that opi⸗ 
nion was Houghton Juſtice , that there was not any Jſkie here 
joyned; and that it is not aided by the Statute of Jſſues mil⸗ 
joyned. But Montague and Doderidg to the contrary, that this 
wozd ( Auguſt) is void: And if it had been prædicto 14 die, without 
mentioning aup month, it had been cufficient; therekoze the addi⸗ 
tion of Auguſt is void; and compared it to the Caſe 20 H. 6. 25. 
Uſque diem impetrationis billæ, Scilicet, which ts contrary; pet 
it was good enough, and the Scilicet vold. So in an Acton upon 
the Caſe, ſur Trover of goods, and that poſtea, viz. ſuch a day, 
which was befoze the lols, ec pet adjudged good, foꝛ the viz.ts idle. 
And the Declaration, That it was not paid prædict. 14. Junii, 
accoꝛding to the condition, hath made it good: Wherefoze the 
Judgment was affirmed 3 Foz it was ſaid, that the wozd (Auguſt) 
was ſuperfluous, and that prædict. 14 die without moze had been 
(ufftctent, Dy. 305. & 241. 


Dance verſus Exden and Bucklock. 


Re ſpaſs: Ekden juſtifies the putting in of his Cattle ag a 
Copy-holder to the Lozd Norris of his Bannoz of D. foz 
Common; and Iſſue upon the Pꝛeſcription. Bucklock juſtifies 
as Tenant of Sir J. Fetiplace, who was a Freeholder in Dor- 
cheſter, who claims Common appurtenant to his Free-hold;ann 
Iſſue upon that Pzeſcription. . And the Plaintiff ſurmiſing, 
that the Lozd Norris was. Lozd of the Hundzed of Dorche- 
ſter, wherein all the Free⸗holders are his Tenants ,. and with- 
in his diſlreſs, pꝛayed a Ven. fac. unto the nert Aill, which was 
W. tn the Pundzed ok Ewden, which is the next Hundzed: 
And the challenge not being denped, ft was awarded accozving: 
ly, and tried at the Bar; And thereupon moved in arreſt of 
Judgment, that it was a mis trial; Fo2 quoad Bucklock Tenaut 
of Sir J. Fetiplace, this is no challenge : TUhercfoze there 
ought to have been ſeveral Ven, fac. But all the Court after ſe- 
veral motions herein reſolved, that the Trial was good; 
Fo there never ſhall be leveral Ven. fac. to try ſeveral Jſflues 
in 


„ 
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in one County: But to ſuch ſeveral Illues in iveral Cout:- 
ties, it is otherwiſe. TUherefoze it was adjudged fo the Plain⸗ 


tilt. 


— } 


Loader verſus Thomas Samwel and three others; 


HT" Reſpaſs; Foꝛ the taking ofhis Beaſts, and detaining them (13) 

untill a fine of1o l. was paid; the taking was apud Har- 
well, Thomas Samwell pleaded Non culp. The other Oefendants 
juſtiſie, becauſe Harwel is within the Hundzed of Harwel, and the 
Sheriffs Turn of the laid Hundꝛed; And that at ſuch a Leet with- 
in the Þundyed, it was pꝛelented, that the Plaintiff ought to re- 
pair ſuch an High-way, and had not repaired it. TUherefoze the 
pain of 101, was aſſeſſed upou him, to repair befoze ſuch a day: 
And it not being repaired, it was p2cſ:nted at the ſaid day. And 
thereupon the laid pain eſtreated, and ſo julliſies. The Plaintiff 
replies, that the Biſhop of Winton was ſeiſed tn fee of the Ban: 
no2 of Harwel, and he and his pꝛedeceſloꝛs have had a Leet of all 
the Inhabitants there; Aud traverleth, that it was not within the 
Leet of the Pundzed. And they were thereupon at Jſſue, and 
found fo2 the Plaintiff fo2 both Iſſues by a Jury at the Bar. And 
upon the Evidence, the Defendant would have pꝛoved it to be in · 
quirable in the Þundzed, becauſe the Jury of the pzibate Leet did 
not inquire and revzeſs it: Fo2 it was ſaid, that although there 
be pzivate Leets, pet as to this purpoſe they are within the Leet 
of the Pundzed, to inquire of things omitted by them to be inqui- 
red, being publique Nuſances. To which the Court agreed: 
But here, as the Iſſue is joyned, the queſtion is, UUhether it be 
within the Hundzed-Leet generally, and not fo? ſuch a particular 
purpoſe. But this ought to have been particularly pleaded, any 
ſewn to the Court; And ſo they delivered it as 3he Law to the 
Jury 3 UUhereupon the Jury found fo2 the Plaintiff. And it 
was now moved in arreſt of Judgment, that being a thing which 
concerned the Sheriffand his intereſt, the Ven. fac. ought to have 
been awarded to the Cozonets, and not to the Sheriff himſelf x 
Alſo that the Ven. fac. ought not to have been awarded from Har- 
wel, but from the Hundzed, oz from the body of the County: Sed 
non allocatur; Fo? being awarded to the Sheriff himſelf, when 
he himſelf was party, and not to the Cozoner, that is no excepti⸗ 
on fo2 the Sheriff, it being done fo2 his advantage and ka⸗ 
vour:But peradventure the Plaintiffmight well have taken that 
exception. Alſo Harwel is the place which is alledged by both par. 
ties, where the Leet is; (Uherefoze from that place the Venue 
ſhall be, and not from any other: Wherefozge it was adjudged 
fo: the Plaintiff; 


Gryflya 
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Gryffyn verſus Charls. 


(14) Rror of a Judgment in Ipſwich in Aſſumpſit: TUherefn the 
* Plaintiff declared, That in conſideration he would bing 
foꝛ him in his Ship fo2ty two Þogſheads ok Mine from Bour- 
deaux to Ipſwich , he would content and latisſie him koꝛ it. And 
allevgerh that he brought them accozdingly: And that 421. was 
minus ſatis to ſatisfie him; and how he had required the payment 
of the 42), and he had not paid it. Upon this Declaration it was 
demurred, and adjudged fo2 the Plaintiff, And now Serjeant 
Hitcham aſſigned fo) Erroꝛ that this Declaration was not good; 
Becauſe he ſaith, that 42 l. eſt minus ſatis to ſatisfie him, and doth 
not ſhew what will Mttsfie him: But all the Court held, that it 
was well enough; Foz minus ſatis is little enoughzo2 not ſuffictent;, 
vet when he ſhews, that he did not require moze, that ſufficeth : 
cUberctoze the Judgment was affirmed, 


3 


thers his Council, ſignified, that he Electked and appointed Jo. 
Bale to be Biſhop of Oſſory, requiring them to take ſuch oꝛder 
Foz his placing and Inſtallation, as by the Ozders and Laws 
of Our Realm of lreland ts neceflary.Akterwards the Deputy be⸗ 
ing removed, the Chancelloꝛ and two others being made Jultices 
of Ireland, they (without any other Marrant) made Letters of 
Commiſſion under the Gzeat Seal of Ireland, directed to the 
Atch-Biſhop of Dublin in Ireland, fn this manner: Edvardus, 


&c, I. Archiepiſc. Dublin &c. Salutem, 8c. Sciatis quod nos con- 
ſiderantes Epiſcopatum Offory to be void, J. Bale juxta tenorem 
quarund. literarum conſignamũt, & per prefentes inEpiſcopum Oſ- 
fory eligimus, creamus & conſtituimus; vobiſq; præcipimus quate- 
nus præmiſſa confirmetis, ĩpſumqʒin Epifcopum Offory in veſtiri & 
couſecrari fadiatis, &c. And that accoꝛdingly he was conſecrated: 
That 3. Feb. 7 Ed. 6. the King accepted his Fealty, and a UWlrit 
iflied to the Eſcheatoꝛ to receive his Tempoꝛalties: That al⸗ 
terwards in the like of the ſaid John Bale, prim. Marie, by Let- 
ters Patents under the Szeat Seal of Ireland, directed to the 
Dean and Chapter of Kilkenny, ſignifying, that ſhe had ap- 
pointed and elected to that Bichopzick, being void, John — 
1 and 
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and appoint them to elect him, who was elected and returned ac⸗ 
cozdingly, and had a Patent to be conſecrated, and all things 
done fo2 his conſecration and reſtitution of his Tempozalities, 
and otherwiſe, as was requifite to make him perfect Biſhop. 
That he ſo being Biſhop , entred into thoſe Lands, and was 
ſeiſed, cc. prout lex, &c. And lo ſeiſed in the life of the ſaid 
John Bale, Anno 7 Eliz. Let thoſe Lands to Nicholas White fo 


101 years, which was confirmed by the Dean and Chapter ; 


And that the laid John Bale Anno 9 Eliz. dyed ; And afterward 
John Tonery Dyed, and Jonas Wheeler was duly elected Biſhop; 
and entred upon the Dekendant, being affignee of Nicholas 
White, and Leſſo to the Plaintiff, upon whom the Biſhop: re- 
entred, Ec fy 8c. And in lreland Judgment was given by the opi⸗ 
nion of the two P»i/ze Juſtices againſt the opinion of the Chief 
Juſtice there koz the Jlatntiff, And now the Errozs aſſigned 


were in point of Law: And the firſt Queſtion was, UAUhether 


Bale was well created Biſhop £.-Secondly, admitting he 
were well £xcated : UUbhether this Leaſe by Tonery , being 
Biſhop de facto, but not de jure, in the life of the ſaid. John 
Bale (who never was depzived) being confirmed by the Dean 
and Chapter, (he ſurviving the ſafd John Bale) be good againſt 
the ſucceſſo2. Firſt, it was objected, That Bale was never 
well created Biſhop; Becauſe the Letter which was fo2 his 
clecton was directed to Sir, James Crofis the Deputy, 
and to the Chancelloz and others; And it was not executed by 
the Deputy; Foz he was amoved befme execution thereof; aid 
ſa not executed accoꝛding to the Authozity 2 And the Deputy be- 
ing the piümipal perſon, and removed, all is determined. And! it 
was compared to 33 H. 8. Dy. s 2. where thꝛee Attoꝛneys have au- 
thozity, and two execute it, it is noc good: Sed non allocatur; 
Foz it is not an authMity, but as a' commiſſion of direction, which 
might be well executed, although the Deputy be removed. A ſe- 
cond reaſon that Bale was never Bichop, was, becauſeſ the dire⸗ 
tion was, That they ſchould take oꝛder fat his creation, and mafing 
him Bichop accozding to the Laws of Ireland, which ought to be 
by TUrit of Conge a Rſtter, which being returned, then a Patent 
ſhonid be madt unta him under the Szeat Seal there; and then 
@ Commillion to couſeccate him: and ſo is the Law aud Ale in 
England: And ſowagthe Ute and Law in Ireland untill the Sta- 
tute of 2 Eh. made there, which gives Authozityits the Quern, 
and her Succeffoꝛs to create Biſhops by thrie Patent without 
Conge de Eſlier; And (8: theſe citcmuſtantes ſhali unt be obſerver, 
but an immediate creation by Patent: But it was reſolver , 


That this Staiute did not give unto her any new power; Bur 


it was onelp a reſtitution of the Common Law: And that 
the King here, and alſo in Ireland, befoze the ſaid Statute, 
might create a Biſhop by his Patent without any TUrit of 
Conge d Eſtier, Which is but a koꝛme 02 412 which the Kings 
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of this Realm have agreed to obſerve : But if they will not ob⸗ 

ſerve this courſe, it is well enough; Tlherefoze this creation be. 
fo2e that Statute was good enough. Vid. Nat. Br. 169. & 17 Ed, 
3. 40. Another objection was, That here was not any Patent 
ſhewn of the creation, but onelypa Commiſlion to the Arch⸗ 
biſhop of Dublin and others, to conſecrate him: Sed non alloca- 
tur; F02 therein are woꝛds, per przſentes eligimus, creamus & 
conſtituimus, which is a fiffictent Patent of creation, with: 
outany other Patent. Athird objc>ton was, that although 
John Bale were Biſhop , yet he relinquiſhing the place, and the 
laid Thomas be ing by legal Ceremony created Biſhop , and ha- 
ving his Tempozaltties reſtozed unto him, was Biſhop in 
facto: And this Leaſe being made by him, and confirmed by 
the Dean and Chapter (eſpecially he being Biſhop in facto, and 
ſurviving the ſatd Bale) the Leaſe ſhould be good, and ſhould 
bind the Succeſſo2 3 But it was reſolved, that he not being law: 
full Biſhop., this Leaſe to charge the poſſefſions of the Biſhop. 
Lick was votd« although all Judicial Acts made by hem, as Ad- 
mitlions, Jnſtitutions, Certificates, and ſuch like, ſhall be 
good; but not ſuch voluntavy Acts as tend to the depauperation 
of the Succeſſo? : (Uherefoze the firſt Judgment was affirmed, 


Skelliton verſus Hay, Hill. x5 Jac. Rot. 456. 

Eedione firmæ: Upon a ſpecial Aerdia the Caſe was 5 That 
the Biſhop of Worceſter made a Leaſe to Sir William 
 Whoorwood, fot the lite of him and two of his Sons; He let 
that Land to John Mallet at will, rendzing Rent, and after died; 
Mallet the Leſſee holds Himſelf in, but mentions not how he 
claims, as occupant oz otherwile t William Whoorwood (one of 
the Sons of Sir William Whoorwood)- being one of the ceſty 
que vie, enters as Occupant, and let it to the Plaintiff, and the 
Defendant by the command of Mallet the Leſſee oufted him: 
And whether Mallet were the Occupant, without claiming it as 
Occupant, oꝛ whether the other may enter by occupancy, was the 
queſtion; And it was adjudged foz the Defendant, that the Leſſee 
was Occupant; Foz he being in poſſeſſion, the Law caſts the 
Freehold upon him, unleſs he waves it: And it is not requiſite 
that he claim as Occupant: unleſs there be a diſclaimer in it; 
Foz being fo2 His advantage, the Law ſhall ad judge it in him as 

Occupant: UUheretoze it was adjudged fo? the Dekendant. 
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Wallis his Caſe. 


W a Burgels of Ipſwich, was committed to pziſon, and 
/ npon an Habeas Corpus, the cauſe was returned; That 
the laid Town was an ancient Gill, and that therein was a 
tuſtome to elec every year two ok the Burgeſſes, who are cal- 
1Eedod bh uled to make a Feaſt upon ſuch a day; And 
that the Defendant being elected, refuſed ta make that Feaſt; 
Wherefore he was finev to twenty pounds, and impriſoned 
untill he paid. the Fine. Aud this was allowed to bea good 


tuſtome; and well returned: TUherectoze the pziſoner was re. 


maänded. 


a William Brent| verſus Haddon: 
©? that hc was leiled fn kee of two acres of Meadow in Der- 
by, and John Quarles wag ſeiſed in fee of a Mater mill in 
D. whereto the water ran out ok the River of Sore by the (aid 
two Acces 5 And that the laid John Quarles erecked ripas ſtagni mo- 
lendini ptæd. lu high, that by the exaltation of the water it over. 
flowerthe (aid two acres of Meadow, and pet over-flows them; 
and that he afterwards let it to Haddon, After UMerdict, upon 
Not- guilty pleaded, and found fo? the Plaititif, it was moved 
in arreff ok Judgment; Firſt, that there was no place mentioned 
where ſtagnum molendini ſhonld be, and there the Nuſance ts 
done; Aud it may be in another Müll: Sed non allocatur z Fo? 
it hail be intended in the lame Mill where the Mill is. Second⸗ 
ſp, it was alledged, thut the requeſt to abate it was made to the 
Leſſet, where it ought to have been to the Leſloz, who had the 
Frechold; Foꝛ the Leſſee hath not any authozity to abate it, be⸗ 
ing done in the time of his Lefſo2 ; and it ſhould be waſte in him; 
Noz was it any Nuſance ercded by him: Sed non allocatur ; 
Fo? the continuance is a INulance by him againſt whom the Actt- 
on well lies. TWheretoze it was adjudged to? the Plaintiff 


. FT" Reſpaſs fo bzeaking his houſe , and bzeaking thzee doozg 
and bzꝛeaking and carrying away thzee locks of thoſe doogs. 
The Defendant juſtifies the entry into the Houſe by vertue of 
à Fieri fac. awarded againſt the Plaintiff, directed to the She⸗ 
riff of and he being Ander:Sheriff, and the other De: 
kendants his Baplifis , two of the Defendants entred into 
the houſe , and the doo} being open, took the goods, and the 
BDU bb Jlaintif 


(17) 


(18) 


(19) 
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Plaintick ſhut the doozs upon the Bayliffs, and impziſoned them 

fo2 two hours; TUAherekoze he bzake open the doo2s and the locks 
to reſcue his Bapliffs; Que eſt eadem tranſgreſſio: And it was 
thereupon demurred, and all the Court heio, that although a 
Sheriff cannot bꝛeak open an houſe being to take Execution by a 
Fieri facias, pet when the doo! is open, that he enters, and be 
diſturbed tn his Execution by the parties who are within the houſe, 
he may bꝛeak the houſe to reſcue his Bapliffs, and to take Execu⸗ 


tion. TUherefo2e it was ad judged fo2 the Dekendants: And in 


(20) 


regard this reſtraining of the Execution, and detaining of the 
Bapliffs was confefled by the Oemurrer, an Attachment foz the 
good behaviour was awarded againſt the Plaintiff. 


Chiberton verſus Trudgeon, 


Ebt byought by Chiberton Adminiſtratoz , and Judgment 
thereupon 3 And now moved in Arreſt thereof , that this 
Action was bꝛought by an Adminiſtratoz , who Gews{that Ad. 
miniſtration was omitted unto him by the Arch-Oeacon 5 But 
ſhews not what Authozity the Arch⸗Deacon had to commit Admi⸗ 
niſtration; And in p2oof thereof 21 H.6.23. and 35 H. 6. 46. were 
cited. And the difference is where Adminiſtration is committed 
by the Biſhop oꝛ Metropolitan, and where by one who hath a pe- 
culiar Jurisdicion; Fo2 in thelaſt Caſe, he ought to ſhew hom 
he hath his power, Plow. 297. And although it be after Uerdig, 
pet it ts not holpen by the Statute of 18 El. cap. 14. being mat: 
ter of ſubſtance and not of kom, as it was adjudged in Carts and 
Bennets Caſe, But the Court held that it was well enough; 


And they laid, that the Books which are of Peculiars, are good 
Law Foz it cannot be intended they have anp Authozity, unleſs 
it be ſhewnz But the Arch Deacon is Oculus Epiſcopi : And 
de Jure Ordinario, he is to commit Adminiſtration: And it was 
adjudged fo the Platntiff. 


* 
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Emor andum, Upon the 23 Jan. Ann. 17 Jat. being Sunday, Sir 
M Fohn Croke, one of the Juſtices of the Kings Bench, died at 
his houſe in Holborn, | 


Henry Breſſey verſus Thomas Humphreys, as Aſſignee of William 
Char net, Aſſignee of Ralph Maſters, Trin. 2 Rot. 561. 


Ovenant: Fo? that he left to Ralph Maſters, quoddam molen- 
dinum aquatieum in eee de Swe pſton, & omnia, domus, 
ædificia, aquas, aquarum curſus, ripas, Angl. Dams difto molen- 
dino ad jacent. ſpectant. & pertinent. to twenty one pears: And 
he covenanted to repa ir the houſes ok the laid Mill, the flood⸗ 
gates, ſewers, and the Dams, as alſo to ſcour the Mill⸗dam, water⸗ 
courſe, and banks to the ſame Mill belonging, and to leave them 
at the end of the term ſuffictently repaired, ac. and four Mill⸗ 
ſtones. The bꝛeach was afſigned koz not repatring of the Mill 
and Mill-banks, and koz not leaving the Millſtones, And ex⸗ 
ception was taken, becaule he did not ſhew in what Utll the 
Nill-banks were 46 Ed. 3. 8. Sed non allocatur; Fo? the ſhall 
be intended to be in the ſame Utill where the Mill is. Secondly, 
Becauſe it fs not ſh: wa whether it were a Cozn-mill, o2 a Ful- 
ling⸗mill: Sed non allocatur; Foz all is one, the bꝛeach being af: 
ſigned in the not repairing, &c. Jt was alſo moved, that there 
were thee breaches aſſigned $ And the Defendant having demur⸗ 
red upon the whole Declaratton , the Plaintiff ought to have 
Judgment without queſtion fo2 them wherein the bzeach was 


well afſigned: And of that opinion was atl the Court; Foz they are 


as (everal Actions ; Aud they held that they were all here well al⸗ 
ſigned : Wherefoze it was adjudged fo2 the Plaintiff, 


Sir Miles Fleetwood verſus Curle, Auditor of the Court 
of Wards, | 


A Ction upon the Caſe : cahereas he Wag a Juſtice of Peace, 


and by Patent was Receiver of the Court of Wards, and 
by reaſon thereof received great ſummes of money fox the King, 
and was uſed with much confidence by the King; That the De- 


fendant, præmiſſorum non ignarus, having ſpeeches concerning 


him with one Tho. Whore wood, ſpake theſe wozds, Mr. Decæiver 
(innuendo the Plaintiff) hath deceived the King, and I have him 


1 


(r) 


(2) 


(3) 


— ———————_— 


— ————————————— 


Termino Hillarii Anno decimo ſeptimo 


- — — 
3 — — — 


—— — — 


(4) 


— — 


in queſtion for it (innuendo a ſuppoſed material thing by him a. 
gainſt the Plaintiff) and I doubt not to prove it. The Defendant 
pleaded Not guilty, and found againſt him and Damages aſſec. 
{ed to four hundꝛed marks, and Judgment given in the Common 
Bench fo2 the Plaintiff: and now Error thereof b2ought and af. 
ſigned, that theſe woꝛds (as they are alledged) are not Actionable; 
Fo2 it is not alledged, that there was any communication of him 
concerning his Office, o2 his dealing in his Dice, o2 that Whore- 


wood knew that he was Receiver, o2 that the matter in queſtion 


was any thing touching his Office; And then it ſhall not be intend⸗ 
ed to concern him in his Office , and lo no lolfs oz diſcredit unto 
him thereby: And it map be intended, that he deceived him in 
purchaſing of Lands upon falle conſiderations, oz otherwiſe, and 
not in point of his Office. But all the Court held, that the Act. 
on well lay, being ſpoken ok him being an Officer: and in that 
manner it ſhall be intended concerning his Office. And fox the fir 
words, Mr. Deceiver, it is in ironical alluſion and nick name to 
his Office and place, and therefoze the innuendo is well applied ; 
And if luch crafty evaſions ſhould be admitted, it would be an u- 
ſual pꝛactice to flauder ſan puniſhment 2 And when he ſaid he had 
deceived the King, it is to be underſtood in his Office , as in that, 
wherein it is manifeſt he may deceive him, and not to take it upon 
forraton tntendment ; And tt is good enough without any innuen- 
do: (Uherefoze the Judgment was affirmed. 


Edmund Watkins verſa-Oliver in the Exchequer Chamber, 


EKror of a Judgment in the Kings Bench: The Erroꝛ aſſign- 
ed was; Foz that the Plaintiff declared in Debt againſt 
Edmund Watkins alias Edward Watkins, that he by the name of 
Edmund was obliged in an Obligation of 100 l. and fox non-pay: 
ment, the Action was bzought ;, The Condition was, that if Ro. 
ger Watkins paſd l. yo to the Plaintiff at ſuch a day, That 
chen, ac. The Dekendant pleaded payment by Roger Watkings at 
the day and place, and Jſflite thereupon, and found koz the 
Plaintiff, and Judgment fo2 him: And now Error thereof 
bought ; fo2 that Edward Watkins is obliged, and Edmund is 
ſued, which cannot be intended one and the ſame perſon $3 And no 
averment can help it; Foz one cannot have two Chriſtian names; 
And there cannot be any eſtoppel as this Caſe is: And of that 
opinion were all the Juftices and Barons. But ik the Conditi⸗ 
on had been, It Edward Watkins patd the 50 l. &c. and the Iſſue 
had been, that the lald Edward Watkins payed,and the Uerdict had 
found fo the Plaintift, then the Uervict ſhould make it an E⸗ 
ſtoppel, and the Court should be alcertained that they were one 
and the lame perſan: But as it is here, a ſtranger paying the 
ſumme, which is ſo found, it cannot help the Plaintilk: ay = 
| oze 
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k oe fo2 this cauſe the Judgment was revered. Vid. Dy. 279. 1; 
H. 7.29: Poſtea. 


Pymmock verſur Hilder. 


Jectione firmz: The Defendant pleaded, that the Lands was C5) 

ancient Demeſne,And pleadable by a UUrit of Right-clole, &c. 
The Plaintiff ſhews, that they were Copy- hold Lands, parcel of 
the Mannoz, and entitles himſelf by Leale under the Copyholte« 
er, and traverſeth that they were impledable by a UAUrit of 
Right- cloſe: And it was thereupon demurred 3 Firſt, Becauſe: 
Copy-hold Land parcell of a Mannoz of ancient Demeſne (ould 
be pledable there, and nor at the Common Law. Secondly, 
Becauſe this Traverſe, that they were impledable, is but the 
conſequence of ancient D-meſne , and therefoze not traverſable 2 
Sed non allocatur 3 Fo? it was reſolved, that Copy-hold Lands 
are as the Deme / nes of the Manno!, and are the Lozds Free-hold, 
and therefo2e not impledable but in the Lozds Court; And that 
the Traverle was well enough taken: TUherekoꝛe it was adjudg⸗ 
ed fo2 the Plaintiff. N 


Porter ver/us Bathurſt. 


Rohibirion: Upon a ſpecial Uerdia the Iſſue was CAbetbet (6) 
an Abbey held ſuch Lands diſcharged Tempore diſſolutionis, 

&c. And it was found, that the Abbey was of the Ozder of the 
Ceſtertians , who held them diſcharged of Tythes dum propriis 

manibus excolebant ; And that thoſe Lands were parcel of the 
Demefnes : But in Leaſe fo? years at the time of the diſſolution, 
and fo2 certain years befoze, and now the years were determi⸗ 
ned, The queſtton-was, whether the Owner ſhould hold them 
diſcharged in ſuis propriis manibus.z Audit was adjudged that 
he ſhould ; Foz although the Farmer paid Tpthes at the time ot 
diſſolution , yet quoad the Abbot, the Inheritance was viſcharg- 
ed of Tythes ; And the King, oz his Patentee, ſhall have and 
Hold it diſcharged, as the Abbot held it fo2 the Inheritance: 
Mherekoze without argument on the Defendants part, none 
B to deten it, it was adjudged fo2 pe Plaintiff; 3 87 

5 277. 


Lea verſus Luthell, Trin. 16 hoe. bot k 587 


Ebt upon an Obligation of 300 ]. conditioned , to verfdyn (7) 
the Covenants in an Jndenture of the ſame date; the firſt 
was, Chat he ſhould matrp Suſan, daughter to the Plaintiff, be⸗ 
koꝛe ſuch a day. Secondly, That Sir Edward Stradling and his 
Feme ſhould le vie a Fine of ſuch Land to the Defendant, and ta 
the faid daughter of the Plaintiff, and to the heirs F dies. 
odies 


— 


— 
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bodies. Thirdly, that the inheritance of the pzemifſes ſhould re⸗ 

main in the ſaid Sir Edward Stradling, 02 himſelf, untill the Fine 

levied. Fourthly, TAhereas he had granted a Leaſe koz pears, 

of part of Marſhwood, to the fats Suſan the Platntiffs daughter, 

that he had not made any koꝛmer Grant, no2 would afterwards 

make any Ozant, thereof, without the Platntiffs. aſſent : The 

Defendantquoad the laſt Covenant in the negative pleaded, that 

he had not made any fozmer Grant of the Leaſe, no; had made 
any Szant after the Obligation, without the Plaintiffs afſent ; 
Er quoad omnes alias conventiones, that he had perfo2med them. 
Upon this plea the Plaintiff demurred; Firſt, Becaule the Co⸗ 
venant to levie a Fine, cc. is an ac to be perfozmed by a ſtran⸗ 
ger, and it is anact to be perkoꝛmed on Reco2d ; in both which ca⸗ 
ſes he ought to plead, and ſhew how he perkozmed it: And itz is not 
ſufficitnt to plead general perfozmance; Foꝛ aas of Recozd ought: 
to be ſhewn ſpecially; and the anſwer to them is Nut tiel 
record, und no other Jſſue can be taken; Vid. 2H. 7. 15. 10 H. . 10. 
13 H. . I. 5 Ed. 4. 8. 21 Ed. 4.7 5. Dy. 56. A ſecond objedion was, 
Becauſe the Covenant being in the diſjunctive, he ought to ſhew 
ſpecially which of them, and not generally, Vide. Co. lib. 8. fol. 
133. Turners Caſe, and 16H, 7.11. Thirvly, He pleaded, that 
be did not grant without the Plaintiffs aſſent, which is Negativa 
pregnans, and therefoze not good. Vid. 14 Ed. 3. 5. 12 Ed, 4. 4. 
And of this opinion was all the Court, that fo2 theſe cauſes the 
Plea was not good: TUherefoze it was adjudged fo2 the Plains 
tiff, upon the firſt Argument, eſpectally fo2 the firff cauſe. 


Ive ver/us. Cheſter. 


Sſumpſit by William Ive and his wie, Executrir of Antho- 
ny Hornby, againſt Edward Cheſter 3 Fog that the Deken⸗ 
dank in conſideration the Teftatoz would buy, and pay, fo? the 
Defendant theſe wares , viz. twenty four yards of lace, eleven 
yards of velvet, thꝛee pards of bzoave-cloth, and would make 
fo2 him a cloak, pꝛomiſed not onely to pay unto him ſuch ſummes 
as he ould expend fo2 the (aid wares , bat would pay unto him 
as much as he deſerved fo2 making the (aid cloak: And alled⸗ 
Neth in facto, that he bought the ſaid wares', and laid out foz 
them 211. And that he made the ſaid cloak, and deſerved fo2 the 
making thereof ſir ſhillings : TUherefo2e fo2 the non-payment 
he brought the Action, 2. That the Defendant was indebted 
to the Teſtato? in 27 l. fo a noublet and a pair ot hoſe of velvet, 
made koꝛ him, and delivered by the Teſtatoz, and pꝛomiled pay⸗ 
ment, and had not paid it; fo2 which he bꝛousht the Action. 
The Dekendant pleaded, that at the time of thele ſeveral pꝛomi⸗ 
les he was within age: UUhereupon the- Plaintiff demurred, 
and after argument at the Bar. it was adjudged koz the Deten- 
dant's In regard it doth not appear, that this cloak , doublet, 


and 
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and thole were fo2 himſelf ; No? if it had been averred they were 
fo2 himſelf, fo2 his own wearing, pet it not being averred that 
they were necellary and convenient fo2 him to wear, accoꝛding ta 
his Eſtate and Degree; Therefoze this pꝛomiſe ſhall not bind 
him, and ſo the Anton not maintainable. Vide 16. Ed. 4. 2. 21 H. 


6. 31. 10 H 6.14. and Machworth and Bachellays Cale, and Stone 
and Withypoles Caſe. 


0 
. 


Pigot verſus Rogers. 


E Kror ofa Judgement in the Kings Bench, in an Action upon 99 
the Caſe bought againſt Pigot, late Sheriff of the County of (9 
Salop ; TUhereags upon 29 Auguſt, 13 Jac. one Edward Doughty 
was obliged to the ſaid Rogers fn an obligation of 200 l. that he, 
poſtea,viz. 29 Junii 13 fac. fed a Latitat againſt the ſaid Doughty, 
with intent to pꝛocure him to be arreſted to recover the lain Debt, 
which was direged to the Sheriff of the Countp ok Salop to ere- 
cute, who ſent hig CUarrant to the Baylifts ot Shrewsbury (wha 
had the execution of (Arits) to arreſt him, and take Bond koz his 
appearance, who retozned unto him, that they had executed the 
Writ ; That the ſai Sheriff had falſly retomed at the day a Non 
eſt inventus, whereby he was defrauded of his Debt. The De- 
kendant pleaded Not guilty, and found againſt him, and Oama: - 
ges aſſeſled to one hundꝛed and fifty pounds, and Judgement: 
And Error hꝛought any aſſigned, that the Declaration was not 
good; Firff, Becaule it is ſhewn, that the Obligation was made 
29 Auguſt, 13 Jac, and he ſhews that the Latitat was ſued out 
poſtea, viz. 29 Junii 13 Jac. which was befoze the Bond made: 
Sed non allocatur; F92 although the Pꝛoceſs be befoze the Bond, 
vet being retoꝛnable in Michaelmas Term, and the Latitat upon 
that, after the Bond, it is (ſufficient to maintain the Action : and 
the Pꝛoceſs always bears Teſte the laſt day of the Term befoze, 
Secondly, Jt was alledged, that the Declaration was not — 
becauſe he doth not ſhew, that the Bayliffs delivered the Bond 
tothe Sheriff which they had taken ko appearance; Moz is it 
ſhewn, that the Dekendant did not appear, 02 Had lurken in 
places unknown, whereby he loſt his Debt: Sed non allocatur; 
Fo? they ſerve but fo2 aggravation ok Damages, and are by the 
Aerdla ſupplied: TUherekoze the Judgement was aftirmed, 


Cett Johnſon 


—— 
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Johnſon verſus Leman, Trin. 17 Jae. rot. 


A Ction upon the Caſe fo wozds 3 TUhereas he was ok good 
name and fame, and fo2 twenty years befoze was, and pet 
ts, a Citizen of London, and ok the Company of Uintnerg, 
and during all the ſaid time was a Merchant of TWtines 3 And 
whereas John Buxton and Robert Holden b2ought an Action lp: 
on the Caſe againſt the ſaid Johnſon now Plaintiff, upon a pꝛo- 
miſe, ſuppoſing that in conſideration ok 501. he pꝛomiled to delt. 
ver unto him befoze ſuch a day, two hogtheads of Uincgar, any 
that he had not delivered them: There, upon Non afſumpſit 
pleaded, the Jſſue was to be tried by Niſi prius at Guildhall in 
London ſuch a day, at which trial he intended to be pzeſent, The 
Defendant knowing the pzemiſſes , and intending to ſcandalize 
him, and to pꝛocure his neighbours to fozbear traffique with 
him, 11 Junii, 17 Jac, Having communication with one Thomas 
Boulton of the Plaintiff, and of the (aid trial then to be had, ſaid 
inthe pꝛelence of divers, Will you be at the trial betwixt Maſter 
Buxton and Johnſoz ? (innuendo the (ald trial ; ) whereto he an- 
ſwered, I cannot tell: TWhereupon the Dekendant uſed theſe 
ſcandalous wows of the Plaintiff, William Johnſon is broken, 
(innuendo, he is not able to pay fo2 the Mares he hath bought, ) 
and I warrant you he dares not be at the trial at Gzi/d-Hall ; Ubi 
reyera he intended to be, and was at the trial, and was well able 
to ſatisfie all his debts; Quorum præmiſſorum prætextu, &c. 
Upon this the Defendant pleaded Not guilty, and found againſt 
him; and damages aſſeſſed to 200 l. And after Uerdicg , it was 
moved fn arreſt of Judgement, that theſe wozds be not acfona: 


ble; Foz he doth not ſay, that he was bꝛoken in Eſtate, and it 


_ releafe, 


may be he was bzoken in body: And the woꝛds be not, that he 
dare not be there koꝛ kear of any arreſt; but it map be, he dare 
not be there, by reaſon of thzuſting, oꝛ ſome other cauſe. Alſo 
there was not any trial betwirt Buxton and him, but betwirt 
Buxton and Holden, Plaintiff and him: Sed non allocatur; Foz 
it is all one in common parlance.betwirt Buxton and Holden any 
him, and it well intended what he meant thereby: And foz the 
wo2ds , He is broken, ate common and vulgar wozds of one 
who. kailes in his credit, and becomes a Bankrnpt, and ſo are 
commonly taken: WMherekoze they are taken in the worſt ſenſe ; 
and ſo the Court ſhall fntend them. But becauſe the Damages 
were great, they ſhould adviſe ; and both parties referred them- 
ſelves to the Lo2d Chief Juſtice, who oꝛdered and awarded, that 
the Defendant ſhould pap 661, 13 s, 4 d. and the Platntiff (ould 
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Greenwood verſus Tyber, Trin. 17 Jac. rot. 1179. 
| Trim 16 Jac.rot; 1089. 

Þ J<Rione firme fo2 Lauds in D. Upon a ſpecial Uerdic the (11) 
2— Cale was; Arthur Long and Alice his wife, in right of the 
ſaid Alice, being ſeiſed of this Land in kee; by Jndenture dated 
20 Aug. 2 Ed, 6. betwirt them and John Fiſher, let that Land to 
the ſaid John Fiſher and Anne his wife, and Jone their daughter, 
habendum to them, ut ſupradictum eſt, & eorum diutius viventi 
ſucceſſivè, from Michaelmas following foꝛ term of their lives, 
rendzing annually during their lives ut ſupradictum eſt, 13 8. 49. 
at the two uſual Feaſts, and an Pariot after the death of every 
of them: Aud after Michaelmas, Long and his wife made Livery 
to the (aid John Fiſher and his daughter, accozding to the (ain 
Indenture. Afterwards Long died, and Alice his wife accepted 
the Rent from John Fiſner: Afterward: John Fiſher died ſeiſed, 
and Anne his wife entred, and died ſeiſed ; Jone entred, Alice en- 
tred upon her, and let to the Oekendantt one takes husband, they 
enter, and let to the Plaintiff, Et ſi, &c. The firſt queſtion was; 
whether this Leaſe Habendum from Mich. foz thꝛee lives, and Li- 
very made after Mich; ſecundum formam Chartz,be good o2 not, 
in reſpect the limitation is ofa Free⸗hold; to begin at a future 
time, and no Livery made till akter Michaelmas : And as to that 
point it was reſolved, that it is good enough; Foꝛ the difference 
ts where the Livery is made by tbe Leſſoꝛ in perlon, and where by 
Letter of Attazney, being in theſame Charter generally made: 
But ik the Wetter of Attoꝛney be tu make Liberyakter Mich. then 
in both cales it is goad enough; Foz there is not anp intention 
that the Livery ſhauld operate fututely, but that!Tiverp ſhall be 
made when it ould operate, and iche Eſtate ſhoultvbe good p2e-! 
ſently : And therekoze it differs kramethe Cale Co. ib. 2. fol. 55. 
Bucklers ànd Harris Caſe, where a:J&eperſion. was granted, Ha. 
bendum after Mich. fo2 life; Although the Attoznment be akter 
Michaelmas, pet being an art of a ſtranger „ it ſhall not make 
that good which otherwiſe; would be void: But here where 
Leſſoz himſelk makes the Liverp after Michaelmas, it is well 
enough. Secondly, Apmitting ſuch a Leaſe be well made bp! 

a Feme ſeiſed in Fee in her own right, UUhether tuch a Leaſe 
made by Baron und Feme of Lands whereof he is ſeiſed in right 
of his wite , can be gad againſt the fene to bind her, althougg 
ſhe accept; the Kent unlels it be by Derd, as it is held in 26 H. 8. 
Dy. 2. & 9 that Deed: being void, and this Leaſe wozking 
by the Liverp onelp (as it was objetted that it chould do) 
whether this Leale he good: And it was reſolven-it ſhould; 
Foz it was beld; that the Livery: alone dis not make! the 
Leaſe, but the Livery, and Deed; And it took its operation by 
both And although if,Livery 2 befo2e — | 
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it had been void to make it a good Leaſe ; yet being made after 
Michaelmas, it is made a good Leafe by the Deed and Live. 
rp, and not by any of them ſolely ; Foz the Livery in this caſe is 
but the execution of the Deed, and is a lufficient witneſs of 
their ugreement; Thich: is the cauſe that it ought to be by 
Deed, to pꝛove the agreement of the eme, and all Refervatt- 
ons, Covrnants, and TGarrantles compꝛiſed in the Deed are 
good, and the Letlees: and Leſſozs bound by them, and the 
Leaſe good, notwithſtanding this objection. The third and 
-Ptincipal queſtion was, in regard this Indenture is made be: 
tween Anthony Long a Alice his wife, on the one part, and 
John Fiſher onthe other part; And the Detnife is made to John 
Fiſher and Anne his wife, and to Jone their daughter ut ſupra. 
dictum eſt, Jone and Anne not being parties to the Indenture, 
whether it were a good Leafe to Anne and Jone, by way of re⸗ 
mainder, the one aftet the other, oz not; Foꝛ otherwiſe as Joynt. 
tenants, ft wag agrecd clearly bpali, that they did not take, not 
being parties to the Indenture. And as to this polnt it was refol- 
ved by ihe Cburt, chat they ſhould tale by wap of Rematnder, the 
ont aktet theother, and as ik the clauſe had been in the Deed si- 
cut nominantur in charta, ag Dy 361. Fo; if they ſhould not take 
that way, the Deed ſhould be bold unto them, which the Law 
will not permit, if by any means oz conſttudton it can be made 
good. Ann by this conffritefion; that the husband firſt chall have 
it, and atterwards the Fm, and afterwards the daughter, by 
this reaſon: the daughter cannot have it during the life ef her 
parents; noz the Feme during the like ot the Baron; So thereby 
every part of the Deed ſhall ſtand and de good enough: And 
this is enkogeed by the woꝛ dg, Ut ſupradictum eſt; which is, as 
if they had been named. Vid. 18 Ed. 3. 99. 39 Al. Pl. 20. And 
it was held, hat this Cale dilfered krom the Caſe, Trin. 27 E- 
liz. rot. 9 o. bettwirt Wiſeman and Hobert in the Kings Bench, 
where: the Lozd S. by Indenture betwirt him and William 
Wifrman the father, let uno William Wiſeman Habend. to him 
ant R. W. and I. W. his ſong, fox their lides;,; ſacceſſivè diutius 
vidſribos , It was adjudged, that they ſhould not take im⸗ 
mediately, becaule thep were not parties to the Deed, noz ſhould 
tale by remainder, to begin to them in the Habend. as Joyn- 
tenauts immediately; And when they niay not take that way, 
tchey hall not tale any wap. Alſo it appears not which ok the 
brothers ſhould take , the one befoze the other: But in this caſe 
it appears, chat the firſt part of the Deed chews, they all chall 
take, aud not the Habendum only. Alſo the limitation, ut 
ſipraditum eſt, ſheweth, that he intended ſuch one after the o⸗ 
ther: Allo the relervation of the Rent and Pariot, ut ſupradictum 
eſt j ſhelus that the one after the other (hall pay the Rent and 
{ariot : Alſo the limttatiou is, Et corum diutius vivent. ſucceſ- 
ſirè, & vivent. ſucceſſivè, fop term of their lives; So the Suc- 
oy | 8 ceſſivè 
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ce ſſivè ts befoze the Limitation fo2 all their lives: And in the 
other caſe the Limſtation is to them koz term of their lives; 
and then the Succeſſirè doth not divide it; Wlherefoze it much 
differs from the ſatd Eaſe: and it vas adjudged , that this Leaſe 
was good byway'of remainder, andthat therefoze the Plaintiff 
ould recover. But a (Urit of Error wag pzeſently hereupon 
bꝛought in the Exchequer Chamber; And this being argued 
there bekoze the Juſtices and Barons of the Exchequer , they 
ſeemed to doubt clpectally of the third point: TUberefoze. they 
moved the parties to compound; And aktermards the matter was 
finiſhed by compoſition, and nothing done moe therein. 
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Coriton verſus Thomas, Hill, 15 Jac, rot. 2029. in Com. Banco. 


(1) SSKAQRror ok a Judgment in the Common Bench in Debt 

by Thomas;Thereas before he had bzought Debt fox 
2D 40 |, againſt 1, S. and had Judgement to recover the 

debt againſt him, and had taken fozth an Elegit, That 

SF the Defendant being Sheriff, retozned thereupon, 
That he had by ſuch a Jury app2iſed ſuch goods in ſpecie to the ; 
balue ok 40 l. and had extended ſuch Lands; which Goods and | 
Lands he delivered to the laid Thomas the Plaintiff, ubi revera | 
he never delivered them to the Plaintiff; per quod actio accrevit 
to demand that 401. &c, The Dekendant pleaded Non debet, and 
tound againſt him, and Judgment fo2 the Plaintiff, and Erroz 
aſſigned, becauſe no Action of Debt lies in this Caſe ; Fo? it is 
not any debt in the hands of the Sheriff, no2 ts there any cauſe to 
maintain this Action; koz if he had not delivered the Goods, he 
ſhould have his Action upon the Caſe fo2 his falſe retozm. And 
Henden Serjeant cited a Judgement in the Common Bench, 
where in the Caſe of one Pike, anno 14 Jac. the Sheriff upon a 
Scire fac. tetoꝛned, that he had (old the Goods fo2 fo much money, 
ch4ehandelivered-to thePlaintiff and the PPlaintiff there- 
upon averring that he had not the money, maintained an Action 
of Debt. But the Court held, that this differs from the Caſe in 
queſtion, becauſe there the Sheriff by his reto2n confeſſed he had 
ſold the Hoods, and delivered the monep: But here it is not re- 
toned, that he medled with the Goods, oz with the value of 
them, ſo as there is not any certainty to charge him: TUhere- 
foze the Judgement was reverſed, 


Anonymus 


(2 © (4 an Excommunicato capiendo, the Plaintiff pleaded 
the Statute of 5 Eliz. And becauſe he was not delivered 


— — —— . 
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by the Sheriff into the Kings Bench: being taken upon the Ca- 
pias ; he was therekoze diſcharged, and a Pꝛeſident chewn, that 
in 39 Eliz. upon ſich plea pleaded, the party was diſcharged 3 
Foz it was laid, that they ought to purſue the p2eciſe fozm , 
that the TUrit ſhould be b2ought and delivered openly in 
ooh, Otherwile it is void, and not warranted by the Sta- 
Lute, 


Faſtcourt verſus Cope, Hill. 17 Jac. rot. 94. 


Ebt fo? 125 l. reciting, Whereas he recovered againft the 
Defendant in this Court the fumme of 127 l. That the 
Defendant had not paid it; per quod actio accrevit, &c. And it 


was thereupon demurred , becauſe he doth not declare upon the 


entire Recozd, but begins with the Judgement; Foz it was ob: 
jected, that inaſmuch as this Action is founded upon the Recozd , 
he ought to ſhew all the Recozd; Foz Nel tiel Record is a good 
lea, which Plea is taken from him by this ſhozt recital of the 
Recoꝛd: But where the Reco2d is but a conveyance to the Acton, 
then this ſhozt mentioning, quod recuperaſſet, fufficeth ; as in 
Debt upon Deceipt, 02 Aaton fo; forging a TUrit, ec: in ſuch 
Duits it lukficeth to begin at the Judgement; as in 3 H. 6. 9. 
& 9 H. 6. Sed non allocatur; Fo? the ꝛeſidents are both wayes, 
as all the Pꝛothonotaries of the Common Bench info2med the 


Court: Wherefoze the Court (Doderidge and Houghton being 


onely there) held that it was well enough; and adjudged it fox 
the Platntiff. FER 


Garret verſus Taylor. 


\ Ction tipon the Caſe; Ulhereas he was a free Maſon, and 
\ uſed to ſell ſtones, and to make ſtone⸗bulldings, and was 
polleſſed of a Leaſe koz divers years to come, of aftone-pit in 
Jedington in the County of Oxon, and digged divers ſtoneg 
there, as well to (ell, as to build withall; That the Defen- 


dant, to diſcredit and to deprive him of the Commonity of the 


ſaid Mine, impoſed ſo many and fo great threats upon his wozk⸗ 
men, and all comers diſturbed, thzeatning to mathem and ver 
them with Suits, if they bought any ſtones 5 UUhereupon they 
all deſiſted from buying, and the others fcom wozking, ec. After 
Judgement by Nihil dicit fo2 the Plaintiff, and Damages found 
by inquiſition to x5 1, it was moped in arreſt of Judgement , 
that this Action lay not; Foz nothing is alledged but onely 
wo2ds , and no act no2 inſult £ And cauſeleſs Sults on fear are 
no cauſe of Action: Sed non allocatur; Foz the thꝛeatning to 
maihem, and Suits, whereby they durſt not work oz boy, is a 
great damage to the Blaintiff, and his loſing by benefit of his 
Quarrtes a good cauſe of Action, And although it be not 1 — 
21 wo bo 
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how he was poſlefſed fo2 years, by what Title, ac. pet that being 


but a conveyance to this Action, was held to be well enough; 
And adjudged koz the Plaintiff, 


May verſ#s Gybbons, 


Ction fo? theſe wozds ; Have you brought home the 40 l. you 

ſtole > After Uerdic, upon Not guilty pleaded, and found 
fo? the Plaintiff, it was moved in arreſt of Judgement, that 
theſe woꝛds be not actionable ; Foz they be not ſpoken affirma- 
tively, but by way of interrogation : And the Court doubted of 
them, and would adviſe, Afterward in Trinity Term 18 Jac, 
it was adjudged fo2 the Plaintiff: And this Judgement affirmed 
in a Mit of Error bzought thereupon. 
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Jennyngs verſus Playſtowe. 


Eſcous: (hereas he hav diſtrained fozty ſheep of the Defen- 
dants, and eighty of Robert Scathams, and would have im- 
pounded them foz Damage feſant, That the Defendant teſcued 
them all, and took and chaled them, ac. The Defendant juftt- 
fies the putting in of his kozty ſheep into the place where, as 
Common; And that the Platntiff, De injuria ſua propria abſque 
rationabili cauſa, took and chaſed them, and that he the Deten⸗ 
dant would have taken them from him, and they ran among 
the other eighty ſheep of Robert Stathams, and flocked with them; 
nd becauſe he could not leder them, he took and chaſed them, gc. 
Quz eſt eadem Reſcous tranſgreſſ. And it was therettpon demur: 
red and without argument adjudged fo2 the Plaintiff; Foz al- 
though there be ſome colour to reſcue his own Sheep, pet he 
ought not to reſcue the Sheep of a ſtranger, who (it appears 
not / to have any right of Common. And although he ſaid, they 
flocked together, and he could not ſcver them, yet he ought to 
have ſatd , that he chaſed them to fuch a place to have ſevered 
them, and not that he chaſed them all away : TUherekoze it was 
ud judged fo? the Plaintitf. | 


Webley verſus Gilman, in the Exchequer chamber. 


EE in the Exchequer Chamber of a Judgement given in 
the Rings Bench: The Erroz alſigned was; That there was 
nor oy bay upon the fite ; and this was certified accozdingly, 
und that he was not in cuſtodia Mareſchalli : And it was held by 
all the Juſtices aud Barons, that it could not be alſigned foz 
CErto; fo? it is contrary to the Recoꝛd; Fo? the Declaration is a- 
gatifthim as in cuſtodia Mareſchalli, and he appears and pleads 
to the ue as a pꝛiloner who was in cuſtodia Mareſchalliz There- 
pe Je (hall not be now recetved to ſay the contrary : Wherefoze 
the rvgement wks alleen. _ — 


Spore 
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Sporc verſus Drury, in the Exchequer Chamber, 


PÞAror ofa Judgement in the Kings Bench, in an Action upon 
the Caſe againſt an Erecutoz, upon a p2omile of the Teſta: 
toꝛ, to pay ſuch a ſumme fo2 ſuch ſeveral wares, amounting in 
toto to 82 l. 8 8. The Etro? alſigned was, becauſe the ſummes 
did not amount to that ſumme; Foz in truth it was 82 l. 18 8. 
ſo 108. moꝛe; And the Jury found 42 l. Damages: And it was 
held, that it was not any Erroz; Fo2 the mil⸗caſting of a Clerk 
ſhall not pꝛejudice, eſpectally being leſs than it ought to be. Se⸗ 
condly, It was objected, that the Judgement is erroneous; Foz 
it is, Quod recuperet damna de bonis teſtatoris in vita ſua; and he 
doth not ſay, Tempore mortis; as the uſual courſe is à Sed non 
allocatur; Fo2 it is all one, fo2 they cannot be his Goods Tem- 
poris mortis; but they were bona ſua in vita ſua. Thirdly, It was 
objc>ed, that the Judgement ts erroneous, becauſe the Judge⸗ 
ment is, Quod recuperet the 501. 8 8. which was the 4.21. and 
8. found fo2 Damages, and 53 8. 4. D. fo2 Coſts, which was 
inereaſed by the Court to 8 l. Et ſi non, &c. Tune recuperet 8 l. 
de bonis ſuis propriis: And he doth not (ay, the fozeſaid 8 1. aſſeſ- 
ſed fo2 coſts, noꝛ what 81, And ſo it is not warranted by any of 
the preſidents t Sed non allocatur ; Foꝛ the ſummeor 8 l. being 
aſſeſſed foz Coſts, ſhall be intended that fummeonely, and no o⸗ 
ther; Although it were good to follow a fozmer pꝛeſident, pet it 
it is well enough: Therefore the Judgement was affirmed. 


Garraway verſus Harrington, ant. pag. Exchequer Chamber. 


Rror ot a Judgment in the Kings Bench; The Erroz inſiſted 
upon, was, that the Declaration did not compzehend fufict- 
ent Title; Fo2 it was grounded upon an Extent, which ought 
always to be by inquiſition ; And the Sheriff Himſelf without 
an Inquiſition cannot execute it. And here, it is not, that the 
Sheriff retoꝛned the Inquiſition; But, that the Keverſion and 
Rent were delivered in extent: And this was held to be an intu⸗ 
rable fault ; and fo2 this cauſe the Judgement was reverſed. 
But they did not deliver any opinion of the matter in Law, whe- 
ther he were utterly barred by acceptance of that Leaſe, oz 
whether the Conuſee ſhould avoid the ſecond Extent by Action, oꝛ 
whether he ſhould be put to his Audita quærela; as was objected, 
that he might not avoid the extent of the Statute, but by Audita 
quærela. Vid. Co. lib. 4. fol. 65. Fulwoods Caſe, 22 Ed.3.7. 21 Aſſ. 
Pl. 23. | | 
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Goodwin verſus Good win, in the Exchequer Chamber. 


(10) P&ror of a Judgment in the Rings Bench, in an Action upon 
the Caſe, upon a pꝛomiſe of the Teſtatoz; In conſideration 
the Plaintiff would marry one Mary, ſiſter of Sir George Ful: 
wood, und in conſideration ſhe would accept ſecurity foz the pay: 
ment of 100 l. per annum to her during her life, fo2 and in name 
ok her joynture; And in conſideration that Sir George Ful wood 
ſhould give unto the Plaintiff ſecurity fo2 the papment of the 
poztion of the ſaid Mary, at the time betwirt them then and 
there agreed, The Teſtatoz aſſumed, that His Executozs oz Ad⸗ 
miniſtratozs ſhould pay within a year after his death 500 l. And 
alledgeth in facto, that he eſpouſed the lald Mary; That ſhe ac. 

dcepted the PDlaintifft a Bond ok rcool. ſealed and delivered to 
Dir George Ful wood, to her ule,fo2 the payment of a 100 l. during 
her tife; That Sir George Fulwood entred into Bond to the 
Plaintiff foꝛ the payment of 100 l. being the poztion of the laid 
Mary, ad diem futurum & modo præteritum: And that the Teſta. 
toꝛ died ſuch a day; And that the Executoz had not paid the ſaid 
ſummes, ac. Apon Non aſſumpſit pleaded, and found fo; the 
J laintiff, and adjudged accozdingly, Ertbr was brought: And it 
was firſt alledged, that this pzomiſe to tie the Executoz when the 
Teſtatoz was never bound, is not good, no moze than one can 
bind his Heir with an Obligatlon o: Warranty, when he him⸗ 
(elf was not bound; TUhich was agreed to be Law: But it was 
laid, the Cates were not alike; Foz the Teſtatoz may bind the 
Creciuto?. whereto He bimſelk is not bound: Foz the Goods of the 
Teſtatoz are onely chargeable, which he may well bind. Second⸗ 
Ip, It was objected, that the acceptance of the Bond koz the pay. 
ment of 1co, l. per annum during her lite, is not accozding to 
the agreement; Foz it ought to be an afſurance of 100 1. during 
Her like, nomine Juncturæ; So it ought to be a real Allurance; 
which Gall bea Free-holyd, as in bar of her Joynture, and not a 
Bond onely: Sed non allocatur; Fo it is but an Aſſurance fo? 
pappient, and not, that he ſhould mate aſſurance of Rent; And 
it is ſuch as ſhe accepted , which is luffictent. Thirdly, That it 
1s not atledged, to whom this Bond was made; Fo2 it ts, that 
it Wag lealed and delwered to Sir George Fulwood, tothe uſe of 
Mary; But he doth not lap, that it was made unto her: Sed 
non allocatur ; Foz it ſhall be intended ts be made unto her: And 
ſhe accepting it, non refert unto whom it was made. Fotirthlp ; 
That thealledging Sir George Fulwood entred into Bond fo 
the payment ok her poztion, ad diem tunc futurum & modo præte- 
ritum, is nat good; becauſe it is not alledged, that he at a dap be⸗ 
twirt them agreed upon, at the time of the pzomile, ac. And ifit 
be at anp other dap, it ts not accozding to the conſideration: Sed 
non allocatur; Fe2 it (hall be intended to be upon the day agreed 
llpon: Tlherekezeſche Judgement Was altrmed. Clark 
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enten, he promised he wand leave. hex month 5% 1, And 
alledgethjin tactonhat be did no leave her LG 
tipn was danken in Arreſt ak Judgement; ALLEY, 
Plaintiif;that an.Aſmpſir lies not again an, 
collateral pꝛomiſe of the Teſtatoz; And tha 
trac by the entermarriage was determined, 
been made; 02 as where the Debtoz takes the Debtee to Few , 
the debt is determined: Sed non allocatur; Fo it never wag a 
duty in the like of the Baron, no} ever could be releaſed by ; uh 
cUherefoze it was adjudged koz the Plaintiff, Note, This 
Judgment was aftirmed in a Writ of Error in the Exchequer cham- 
ber, and Juſtice Winch ſhewed that ſuch a Caſe was before in the 
Common Bench betwixc Smith and Stafford, where the Baron pro- 
uſed to the Feme be fore marriage, that he would leave her worth 
ene hundred pounds: And three Juſtices there held, the Action 


well lay againſt the Executor of the Baron; But the Lord Hobert 
to the contrary, # 


. 


Adams verſus Flyth. 


EAror of a Judgment in Havering Court in Eſſex: The Er- (12) 
Eta aſſigned was; Becauſe the Judßement being in Debt 
by Nihil dicic, there was a diſcontinuance, viz. That after 
tmparlance, dap was given to the parties until the nert 
Court, and no dap certain: And fo2 this caufe it was held 


5 be a diſcontinuance, and the Judgement was reverfev. vide 
Ys 26 2, 


Coles verſus Kinder; 


Sſurppfit : In conſideration the Plaintiff would pay unte the (tz) 
Dekendant, the fumme of twenty pounds, he pzomiſed to 

aſſure ſuch Land by ſuch reaſonable afſurance, as by the Plain⸗ 

tiff ſhould be adviſed and requited z who deviſed and requiren 3 
an Jndenture of Feofkment, with Covenant to diſcharge and ſave 
him harmlels from all incumbzances made by the Ocfenvant, 

and fo? further aſſurance upon requeſt to be made within ſuch a 

time; And koz not ſealing this Aſſurance the Action was 
brought: And it was thereupon demurred; Fo? it was 

faty, Although he be to make aſſurance, pet he is not to 

de bound with any Covenants; And therckoze he is not 
bound to ſcal that Aſſurance : And ok that opinion was the 

whole Court; that although theſe Covenants are ozdinary 
Odd | any 
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Waldoe ver /i Ecances Bertlet Wid. Mich. 16, Jac, 
w 3 4 1 „enn. A 14 a d 18 | ' 


ni 107-5 9 MROEP tin 13-1 18 24 
＋ jectigns firma, 1 N Stockwood: Upon Not 

guilty , pleaded , ahn, ectal Merdick, it was kound, that 
this Land was C opp-hold,, parcel of the Yano2of Stockwood, 
and demiſable foz thaee-livesz, And that the culkome of the Man⸗ 
n02 is, that the firſt name in the Copy ſhall have it during his like 
onely, and lo the otheßs a they are named in the Copy- And that 
there is another cuſtae, it any Copy-holder dies ſetſed, having 
a wife at the time of his death, that his wife ſhall have it during 


her Uiduity-, And it was kurther found , that John Bertlet bein 
a, Copr-bolder fo? 1 f that Pi 02, and Ullcotut aden 
Lozd thereof. inkeoffed gf that Land I. W. and I. N. an thelr hel | 
who in 19 El. inkeoffed Jo. Whicley and his heits, to the ule of 
him and his heirs , during the life of the ſald John Bertlet; res 
mainder to Hellen, wife of the laid John Bertlet fo2 her life, re. 
mainder to the (aid John Bertlet and his heirs : John Bertlet 
grants that remainder to William Bertlet ann his heirs : After- 
ward Hellen dies, John Bertlet takes to wife the Defendant, and 
dies: Whether the Feme ſhall have her widows eſtate oz not, 
was the queſtion. And it was argued on the Plaintiffs part, 
that this Copy-hold eſtate was deſtroped befoze. her marriage; 
Uherefoze ſhe cannot claim it: Fo? bythe ſeverance of the Free⸗ 
old from the Copy-hold of the Pannoz, it was not any parce 
ak the laid Yanio?, but utterly deſtroped: And this cuſtome of 
the Wanno? cannot extend thereto; Foz the cuſtome is, that if a 
Copp⸗ holder dies ſeiled of any Tenements, parcel of the Manno 
(und here, theſe Tenements be not patcel of the Mannoz) there- 
fore the cuſtome cannot extend unto them. It was allo ſad 
Although this grant ok the F ree · hald and ſeverance thereof 
from the Mannoꝛ, doth not deſtroy it, ik it had been granted to a 
meer ſtranger, and without the pꝛivity and aſſent of the Copy- 
Holder; Becaule the Lozds Act ſhall not pꝛejudice the Copy: 
Murrel and Smichs Cale: Pet here, kozalmuch as it is by his 
pzivity and conſent, as appears in that he takes the remainder 
iu kee, and grants it over. to his ſon , he is p2ivp, and thereby 
conſents that it (hauld be deſtroyed. It was allo moved, that 
this Purchaſe of the Bematiuver tg a Deflrugion. of the ow 
72 old; 
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br tn a Uit!age oz Þamlet, oz place known our of aUtllage 


hold, Foz he cannot have an Jntere: inthe Inheritance, and 
alſo in the Copy-hold. It was alſo abjeged, that by the Se⸗ 
weraute beimg bekoze the Defendant. was married to the ſafh 
John Bertlet, this cuſtome was deſtroped befoze ſhe was inti⸗ 
tuled „ and ſhe cannot claimz Although peradventure the Feme 
who was married befoze;t | Severaſce, ſhould not be pfe⸗ 
judiced thereby. But itottvithſtanvivg theſe reaſons, after 
Argument at the Bar, Jt was reſolved and adjudged by the 
Court koz the Defendant, fyat ſh? ſhould have it during her 
Uiduity'; ' Fo? the tuſtome is tontintted' quoad her, älthough 


the, Free-hold be (rvcred from the Yayno? : Foz the Lo2dg 
0 eſtate ; aͤnd it is 


ad ſhall not pꝛejudice the Copy-Yoldets | 
paiviledge oz benefit annexed and fired"y the cuſtome to bh 
eſtate, that his Feme tall: Have it aftet His death} which walt 
not be dettbyey as long as the Copy-hold eftaterematis un; 


- deſtroyed; And the Coppehold eſtate here remains, notwithſtan- 


ping the ſeverance from the Free-hol;-and not vnelp as a pl. 
viledge (as it was allrdgep to be) but as a meer Copy. hold. 
Aud notwithſkauding the remainder was in him, and he gran- 
ted it over, pet he continued and dyed a Copp⸗holder und ſo his 
Feme ſhall hape her widows: eſtate; TUherekoze it was ad⸗ 
judge fox the Defendant.” And upon u Caſe made thereok in 
the Ecurt'of UUarvs, It' was reſolved by the two Chief Jus 
ſtices, aud Tanfield Chief Baron, That the Copy-hold remain⸗ 


Monk verſus Zürler, Paſch't 7 Jac. rot. 1 40. 


T Keſpaſs Fo: that in the Cloſe called Arſcomb in Barwick 
1 St. John, he chaled twentp of the Platntiffs beaſts: The 
Oekendant juſlitled koꝛ Da nage Feaſint, ag in his Free⸗ hold. The 
Plaintiff replies, that this Clole contains an hundzed Actes; 
And from time whereof; gc. was known by the name ok Arſ- 
comb; And ſhews, that the Lozd de /a Ware was ſeiſed thereof 
ſ1r fre; And by fine 2814.8. granted Common of Paſture ta 
John Shelley and his heirs fo2 twenty Beaſts in Arſhcomb, 
who conveyed it to John Shelley, who licenced him to put in 
thoſe twenty Beaſts  Fo2 which, et. The Oekendant pleaded, 
that there was no ſuch Uillage oz Hamlet, no2 place known 
vat of any Aillage oz Hamlet called Arſcomb. And it was 


thercupon demurred: The Queſtion was , UUbether a fine 


map be levied of a Cloſe by a known name in Gill, without 
mentioning the Cill oz Hamlet where it lies. And adjudged, 
that the fine is good enough; Foz it is but the agreement of 
the parties, which being retoꝛded, although there be neither 
Till oz Hamlet mentioned wherein it lies, 1s gaod enougb⸗ 
And notwithſkanding it was objected, that a Præcipe olight ta 
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known be within a Gill, oz Hamlet, the præcipe ought ta 
be bzought accowingip. Jt was thereto anſwered ; True 
it is, in à Præcipe, 02 any (Urit, whereto the Defendant is to 
- anſwer : But here, this being but a concozd and agreement of 
the parties, and no exception taken, but the fine is dꝛawn and 


paſſed, it is well enough; But in a Scire fac. upon this fine 


he muſt ſhew, that it is tn ſuch a Util oz Hamlet. Vid, 1H. 5. 

9. 7 H.6. 22. 38 Ed. 20, 21 Ed. 3. 14. 7 Ed 6 Tit. Fines 41. 

So the Court reſolved here; Although it be confeſſed by plea- 
ding, that there is not any place out of a Uill o2 Hainletcal- 
led Arſhcomb, but that. there is ſuch a Cloſe in Barwick St. 
John, pet the fine is good, and the Defendants plea ill. It 
wag then moved, that this replication was not good, no? intt. 
tuled the Plaintiff; ; Foz the Land is the Free-hold of the 
Dekendants: And the Plaintiff intitles himſelf to put in his 
beaſts by licence of him to whom the grant was made. And 
t was objeced, that he who hath this Common, cannot licence 
- Any other to put in his beaſts , but ought to uſe it with his 
own beaſts; And ik he might licence, yet he cannot do it with: 
gut Deed 3 And of that opinion was the whole Court that this 
Licence in another Soil, transferred over to another, to have 
the p2ofit in the ſaid Soil, cannot be without deed: But one 


map juſtifie to hunt, o2 uſe the like liberties in the Soil of the 


Plaintiffhimſelf , who made the Licence without any Deeed, 
as 5 H. 7.1. and 42 Ed. 3. 2: But whether he might in this 
caſe Licenſe another to feed there with ſuch a number of beaſts; 
becauſe it is fo2 a certain number, and is as Paſture , and 
not Common, which ought to be taken with the mouths of the 
beaſts of the Commoner, they gave no reſolution. but ſeemed 
to doubt thereof : But fo2 the other point it was adjudged ko; 
the Dekendant. 


Jouce verſus Parker, Farmor of North · Moult. 


Mohibition: Surmiſing that he was fetſed in kee of a Hel 


cres of Paſture, and upon them kept husbandzy, and maintal⸗ 
ned a family ta cmploy in Husbandzy; and to maintain the 
Plough to manure and till the ſald Land, and uſed to rear 
annually Colts and young Beaſts to ſupply the ſtock of Horles 


and Gren fo the Plough ; And uſed to keep upon the laid Te- 


nemets Pilch-kine , Bullocks, Heifers, any Sheep; fozit:- 


creaſe of Stock, and mafntenance of the Family ; by the la⸗ 


bour of which the Parlon had the greater Tythes : And he al- 
ledgeth a cuſtome, that they uſed to clip the Wooll krom the necks 
of their Sheep koz the pꝛeſervation of the Sheep; And at the 
flipping ofthe Sbeepthep uſed to pay the as Fleece; And 


i 


luage, 100 Acres of Land, 20 Acres of Pedow, 60 4. 


oy. 
02 Pamlet, as a appears by all pleedings: For if the place 
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in conſideration thereof uſed to be diſcharged of the Meck wooll, 
As alſo, that every Pariſhioner and Jnhabitant within ths 
Pariſh, who kept any Dren, Steers, o2 Bullocks of his own, 
02 by way of agiſtment which are to be employed fo? Tilling the 
Land, uſed to be diſcharged from the papment of Tythes fox 
them. As alle, that if any keep any dzy Heifers pro ſupple- 
mento ſtauri vaccarum ; In confideration that the greater num. 
ber of Calves, and quantity of Milk and Oary is thereby in⸗ 
creaſed, to be diſcharged from the payment oof Tythes foz ſuch 
dy Heifers, cc. And Iſſue was joyned upon theſe ſeveral Jze- 
{criptions, and kound againſt the Platntifi's And now moved 
in Arreſt of Judgement, that notwithſtanding this Qerdic , na 
Conſultation ſhould be granted; Foz as to the firſt, koz the 
Mooll, the Iſſue is ill zoyned : Fo2 the Traverſe fs, Abſque hoc 


quod in conſideratione inde z Thatthey are diſcharged, ec. Sed 


non allocatur; Fo although it be not a good and apt Iſſue, pet 
Uerdia being given, it is aided by the Statute; Foz the ſecond 
and third Iſſues, It was moved, that they be no moꝛe then the 
Law appoints, viz. to be free from the agiſtment of Cattle, being 
dꝛy Cattle, whereof no Tythes by Law are payable $ As Fitz. 
N. B. 53. And then Iſſue being taken of that whereok by Law 
no Tythes be papable , no Conſultation ſhall be granted: Sed 
non allocatur; Foꝛ the P2ohibition is grounded upon the Pye: 
ſcription, and being found againſt it, that they have uſed withe 
in the Pariſh to pay koꝛ agiſted Cattle, it is not good: Alſo he 


doth not claim to be free fo2 Cattle agiſted of his own pꝛoper 


Cattle, but generally ko; all Cattle agiſted ; which is not rea- 
ſonable , no2 ſtands with Law: And it was afterwards held, 
That theſe Pꝛeſcriptions being found againſt the Plaintiff, Con- 


ſultation ſhould be granted: and lo it wag adjudged fo2 the Des 
kendant. 


The Lady Gargrave verſus Gervaſe Markham, 


Þ Aror to reverſe an Dutlawzp in Debt after Judgement: 
The firft Erroz aſſigned, was; becauſe the TUrit of Exi- 
gent being directed to the Sheriffs of the City of Lincoln, the 
TUrit is, Quod Capias corpus ejus, Ita quod Habeas Corpus ejus: 
There they being two Sheriffs, the TArit ought to have been, 
Capiatis & habeatis : Sed non allocatur ; Fo? they both be but one 
offiicer to the Court. And although in the end of the TUrit it fs, 
Ita quod habeatis ibi hoc brave; yet there is no repugnancy, fo? 
it is good both ways. A ſecond Erroz alfigned, was, becauſe 
in the Dugtnal TUrit , and all the proceedings, ſhe is named 
Agnes Gargrave of Kingſley in Comitat. Ebor. And tn the Exi- 
gent ſhe is named nuper de Kingſley. A third Erroz, becauſe the 
Merit mentions, Quas recuperavit verſus eum, where it ought to 
have been eam: And it was held, that theſe two laſt were ſuf- 


fictent 
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| ficient cauſes to reverſe the Dutlawpy And fo2 theſe cauſes it 


was reverſed. A kourth Erro? aſſigned, was, becauſethere was 
not any Pꝛoclamation inthe County where (he inhabited: Sed 
non allocatur; Foz it is not neceſſary in an Exigeut after Judg. 
ment, when ſhe once appeared, but upon the firſt pꝛoceſs onely; 
Vide 2 R. 3 15. 21 H. 6. 7. 14 Ed; 4. 6. 5 Ed. 4.37. 23 Ed. 9.22. 
where ex exſinuatone; pro ex infinuatione, koz want of i the 
Mrit abated, | 4 


Thomas Hollingworths Caſe, Paſch, 18 Jac, Rot. 


TJ fone Hollingworth was indicted 't Whereas he prim. Apr. 


| 18 Jac. was an Jnhabitant at Brainford in the County of 
Midd. That he at Hackney and other places within the ſaid 
County was a wandzing Pedler, carrying about Mares to 
ſell in private Houſes, and not in open Markets and Fairs + 
and lold ſuch Mares, chewing what in particular, to colour 
his wandzing; and ſo in forma prædicta was a Uagabond 2 
And it was thereupon demurred, Firſt, whether he map be in⸗ 
dicted fo2 the offence paſt, oꝛ ought to be onely taken in the man⸗ 
ner, and puniſhed by the Juſtices! of Peace accozding to Law: 


Secondly, whether by this carrying and ſelling of Mares fn 


the ſame County where he iphabits, out of Fairs and 
Markets, and not ellewhere , he ſhalb be ſaid to be a Rogue 
within the Statutes. And it was. adjudged that he Could ; 
Foz he is a Pedler and Wanderer within the wozds and intent 
of the Statutes, and may well be 'inpiced and puniſhed as an 
offendo2 againſt the Statute : Mherekoze it was adjudged a- 
gainſt him upon the firſt Argument. Vide the Statutes. 5 Ed. 
6. cap. 21. 14 El. cap. y. 39 El. cap.qe . . I 


* of 
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William Bulsfield verſus John Buſsfield, Paſc. 16 Jac, 
Rot, 2371. in Com. B, 


Rror in Debt fo2 an hundzed pounds upon an Arbitrement 
made apud Caſtrum Eborum, Upon a ſubmiſſion made r 
Decemb. 13 Jac. fo2 all matters and controverſies betwixt them, 
Ita quod, the (aid Arbitrement be made under the hands 
and ſeals ok the Arbitratozs, ad vel ante the 5 of December 
following, ready to be delivered at the ſhop of George Hill in 
the Exchange London; And ſhews, that they made their Arbi⸗ 
trement under their hands and ſeals, apud Caſtr. Ebor,adtunc 
& ibid. parat. to be delivered at the ſaid Shop of the ſaid George 
Hill in the Exchange London, anv thereby arbitrated,that John 
Buſsfield ſhould pay to Will. Buſsfeld an hundzed pounds; and 
that one ſhould releaſe to the other all Actions and Dec 
manvs from the 28 of November next befoze 5 And that 
N | Eeee they 
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hey would pay 1e s. to the:CUriter of the Award fox his pains, 
And it was thereupon demurred ; Foz it was pzetended that 
here wag not any award accozding to the ſubmiſſion ; Foz the 


fubmiſlion being x Decemb. '13 Jac, fo2 all matters and demands 
bekaze the ſald time: And it is conditioned, Ita quod, &c. This 
award. ta releaſe all demands befoze the 28 Navemb. and lo 
omitting two days befo2e the ſubmiſſian; and there might be di⸗ 
vers controverſies between the laid time which is not arbitra- 
ted, is therekoze no award accozding to the ſubmiſſion: Sed 
non allocatur; Fo2 it (hail not be intended unleſs it Had been 
fhewns But ik it had been ſhewn, that there were controver⸗ 
ſieg depending, raiſed in thoſe two days, which were not bekoꝛze, 
then the arbitrement had been vold in all. But koz the award 
gf. the ten chillings to be paid to the Writer, it was void in this 
point: (Wherefore it was adjudged fo the Plaintiff, But now 
Error being bzought and affigned in matter of Law, the Court 
of the Kings Bench agreed to affirm the Judgment: But it 
wagthen moved, that the Declaration was not good; Foz it 
8 declared, that they made and delivered their award Apud 
Com Eborum quarto Decemb.adtunc & ibid. parat. to be de. 
livered at the ſhop ol George Hill apud London. And it was al. 
ledged, that this was a vold publication and delivery; Foz it 
ought to be publiſhed and delivered at the Exchange in London, 
where the parties are to expe it, and not at any other place: 
And koꝛ this cauſe it is vod, and not accozding to the ſubmiſſton. 
And of that opinion were Doderidge and Houghton; Fo? it is 
reaſon it ſhould be publiſhed and ready to be delivered at the 
places appointed where the parties are to expect it, and not at 
any other place; Foz the parties have not by intendment any 
Conuſance of ſuch delivery, and there being a day and place ap- 
pointed, they needed not to ſeek it in other places, no to take Co- 
nuſance of ſuch delivery: And as they might deliver it at the 
Caſtle at York, fo they might deliver it at any parts beyond 
Seas, and the parties may as well take knowledge of the one 
as the other. But Montague Chief Juſtice held, that this pub- 
lication there, and allegation, that it was adtunc & ibidem, rea. 
dy to be delivered at the ſaid ſhop in the Exchange, wag ſufficient; 
Taherefoze the Court would adviſe. Note, This Exception was 
not taken in the Common Bench, | 


3 Upſnheer verſus Betts. 


. upon the Caſe : Thereas the Plaintif the firſt of 
X April, 17 Jac. and fo2 divers years befoze was a Mer- 
chant , That the Defendant the (aid. 1 April, 17 Jac. ſpake 
theſe wotds ok the Platntiff, He is a Bankrupt flave. The De⸗ 
fendant juſtifies, becauſe the Plaintiff 1 Apr. 15 Jac, became 
Bankrupt; and therefoze he ſpake thele wozds: TAhereuponthe 


Plaintiff 


0 


— Au6Ü4 


ward recovered himſelf, and became a good Merchant and no 
Bunkrupt 


1 Lutter ford verſus Peter le Mayre. 


Udita Querela, to aboid Execution upon a Judgment: And (8) 
(uppoleth, that one John Troughton and the Plaintiff as his 
Surety, were obliged in an Obligation of 200 l. fo; the payment 
of 1001, which being not paid Debt was bꝛought, and Judgment 
bad thereupon. Afterwards the ſaid Jo. Troughton entred into a 
new Bond of 2col. fo2 the payment of 1101. at another dap, 
which was in latisfanion of this Judgment; which the Plaintiff 
accepted: and averred this to be fo2 the fame Debt. And it was 
thereupon demurred, and without argument adjudged koz the 
Dekendant; Fo? ſuch bare ſurmiſe, which is but matter of fac, is 
not lufficient to avoid a Judgment: and being but to give ano- 
ther action upon a Bond is not ſufficient to avoid a Bond, à mul. 


to W is not ſufficient to avoid a Judgment. Vid. 4 H. 3. Dy. 
I, 12 th &o 


Aldrich verſus Walthal Adminiſtratrix of Joh. Walthal. 


Ebt 3 The Defendant pleaded Plenè Adminiſtravit. The (9) 

Plaintiff ſaith, that at another time he bzought an action 

of Debt againſt the now Dekendant: TUhereupon ſhe was wai⸗ 
ved upon mean pꝛoceſs. And ſhe bzought a TUrit of Erroz, and 
reverled the Dutlawzy: cAhereupon he kreſchlp bꝛought this 
Action: And that at the time ok the firſt Crit bꝛought ſhe had 
Allets in her hands, c. Et hoc petit quod inquiratur per Patriam, 
Et defendens ſimiliter. And hereupon Uerdic was found koz the 
PDlaintiff, and Judgment given accozdinglpy. And now Wa'thal 
bzings UUrit o“ Erroz: The Erroz inſiſted upon, was, that 
this is not any Plea; Foz although ſhe had Allets at the time 
of the firſt action b2ought, pet ſhe akterwards might have well 
 adminiſtred. it, by reaſon of a lawful recovery oz lawkul papment 
äakter: Sed non allocatur; Foz it ſhall not be intended without 
ſpecial matter ſhevon: And it ſufficeth, if there were ſufficient 
at the time of the firſt Action byought , if ſhe doth not ſhew ſuffi- 
tient cauſe of diſcharge afcer thar.time. (Secondly, it was ob⸗ 
- jected, that here it is not an ill Aue: But there is not any Jl: 
ſue at all jopned; therekoze not aided by the Statute of Jeofazls; 
Fo? here is a matter affirmed by the Plaintiſt which ought: to be 
Eeere2 anſwer⸗ 


—äͤ— 
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Standred verſus Shorditch, 


Re ſpaſs fo? chaſing his Gelding ; The Defendant juſtifies 
FT Damage feaſant as in his Free-hold. The Plaintiff re: 
plies, that he is ſeifed of a Meſſuage, and ſuch Land in Middleron- 
ſton in fer; and that he and all thole whole, ac. haue had Common 
pro 25 magnis averiis, every pear after May-day in the place where 
dc. and therekoze put in his'Gelding to ule that Common, And 
upon this Plea, Iſſue being joyned and kound koz the 
Plaintiff, it was moved in arreſt of Judgment, that this Plea to 
claim Common pro 25 magnis averiis Cannot be good Foz it ts 
not certain fo2 what Beaſts he claims: Allo it is not averred, that 
this Gelding1s one of them; Sed non allocatur: Fo; magna ave- 
ria may well be intended Hozfes, Oren, Kine, oz other ſuch 
Beaſts of thoſe kinds which are Commonable, and luch, which 
by the common phꝛale of the people are well known among them: 
Ind Iſſue being jopned and found, it is good enough. And as to 
the averrment, that the Gelding is one of them, u needeth not, 
when it is not ſhewu that he ufed his Common with moze than 25 
great Beaſls; and he laith, he put them in, to uſe his Common: 
TUherekoze it was adjudged fo? the Plaintiff. And here, although 
there were not any Bill filed, no2 any Plea-roll entred until after 
the Aerdict, yet they were altowed, to be entred akter Exception 
taken; Fo2the Necozd of Nift prius was ſufficient to try the Iſſue: 
And it is the uſual courſe to enter the other Becozd afterwards, 


4 


Stone verſus March. 


ERNer of a Judgment in d Writ of Wright in the Common 
SBeuch fo2 Lands in Staplehurſt, wherein Afarch was Deman— 
dani, and fued!bp prochin amie; Where they were at Iſſut upon 
Non tepure, and found fo? the Oemändant; ard Judgment ko 
lum And Errez bzought and aſſigned, betaule after the TUrit 
of Erro byought and bekoze the Jfſue tried, the Demandant 
came cf full age, and gught to have appeared by Attozney, in 
proper perſon. The Dekendant in the Grit of Erro ſaith, that 
tempore triationis, Hewas within age (viz. of theeg? of twenty 
; "$6313; — 85 Pars 
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pears, ſir months, and no more) and thereupon they were at Jt 
ſue, and found fo2 the Plaintiff in the UUrit of Ecroz : And 


after Uerdic it was moved z whether it might be aſſigned foz Er⸗ 
ro? ; Fo? that the Demandand at the time of the agion bzought 
was within age, and well admitted ta ſue by Prochir ame 5 Aud 
the Defendant did not take Excepttons to the Trial, and fo ad: 
mitted him not to be ok full age: And ik he now might aſſign it 
fo2 Erroz, was the Queſtion, And if Trial map be by a Jury, 
Vid. 20 Ed. 4.2. 22 H. 6. 3 1. 48 Ed.3.10. 12 Al, Pl.37, 33 H. 6. 9. Mich, 
38. & 39 Eliz. Rot: 154. Selborogh verſus eme, where the Deken- 


dant in Debt confeſſed the action by Attoznep, and aſſigns ko Er- 


ro2, that he was within age at the time of the confeſſion ; and 
they "4 thereupon at Jſue,and tried per paze, The Court wolild 
advile, | od ks 
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I Emorandum, That the firſt day of this Term, Sir Thema- 
IVI Chamberlain Knight, late Juſtice of Cheſter, was mate one of 
the Juſtices of the Kings Bench in the-place of Sir John Crohe 
late Juſtice there, which was vacant until this Term. | 


Sir William Armyn verſus Appletoft. 


Diebe upon an Amercement ina Court- Baron, ſuppoſing, That 
he was Loꝛd of the Mannoꝛ of Pick worth; and that he and 
all his Anceſto2s, and all whole Eſtate he hath in the ſatd Man⸗ 
noz, have had a Court-Baron there befoze his Steward, to be 
held from thꝛee weeks to thꝛee werks; There it hath deen nced 
to enquire and pꝛeſent all Treſpaſſes in the Common Fields of 
the ſatd Mannoꝛ; and to puniſh them by Amercement: And that 
at ſich a Court holden bekoze one Robert Clerk his Steward, it 
was pꝛeſented, that the Dekendant committed a treſpaſs in the 
Conmon Fields with his Hogs; Foz which he was amerced, and 
the amerce meut afferred by the Homage at ten ſhillings; Er fic 
de aliis amerciamentis: Apon non-payment whereof he bzought 


thisanton. The Ocfendant pleaded Non debet, and found a- 


gainſt him: And it was alledged in arreſt of Judgment, Firſt, 
that this pzcſcription to have a Court-Baron befoze His Steward 
is not good; Foz it ought to be Coram Sectatoribus. And of 
that opinion was the whole Court: But peradventure he might 
have pꝛeſcribed to have a Court to be holden bekoze his Steward, 
but not a Court-Baron, Secondly, becaule it is not alledged, 
that any Treſpaſs was committed, but Quod præſentatum fuic 
that a Treſpaſs was committed: and koz this cauſe Houghton 
held it to be ill; and ſaid, that (a it had been adjudged bekoze in 
this Court during his time. Thirdly, becauſe He doth not ſhew 
when the Treſpals was committed: But the Court did thereto 
give no great regard, but fo? the firſt kault; Ablence Montague, 
It was adjudged fe2 the Oekendant. 5 


— 
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A Sſumpſit: IUhtreas the Dekendant ſold to'Hetiry/Woed%; 
K Lonas ot Timber, to be carryed from Battle: bridge ner 
ty: Coftityof Eſſex, to Lymthauſe in London'z. And in conſide⸗ 
Tutwon that the Plaintiff would go with him to the ſaid Henry 
Wood; and help him further in the lelling of 16 Loads of Tim- 
mt. any:pweure Rafters to be laid upon Pap, and get others to 
u itt him tu laying the laid Hay and Timber, and would carry the 
ſaſd Timber to the ſaid place at Lymehouſe fo; 18 d. the Load; 
The Dekendant aſſumed, &cc. The Plaintiff alledgeth in facto, 
that he went with him ſuch a day and year to Chelmsford to the 
faid Hevry Wood, aànd helped the Dekendaut to (ell the ſald 16 
Load af Timber; Et quod ſemper paratus fuit apud Chelms- 
ford prædict. to perfoꝛm alia præmiſſa on his part to be per⸗ 
fozmed, and to carry the fatd 44 Loads of Timber to Lymehouſe: 


— 


(3) 


And that the Dekendant, licèt ſæpius requiſitus, &c. Upon Non 


Aſſumpſit ꝓleaded and found fog the Plaintiff, it was moved in 
Arreſt of Judgment, that the conſiderations being futurely to be 
perkoꝛmed, ought to be preciſely alledged to be perfo2med, other⸗ 
wiſe the Action lies not; And the Allegation, Quod paracas fait 
ta perkoꝛm it, is not luffictent ; Elpecially , as Doderidge ſatd, 
paratus apud Chelmsford, the Ads being to be done at Battle- 
bridge, CUberefoze'it was adjudged fo2 the Dekendant. 


Cook verſus Stubbs. 


N Second Deliverance, The Defendant avows as Bapliff to 
Ithe Earl of Northumb, - Fo2 that he is Lozd of the Manno; of 
Topcliff ; And that he and all thoſe whoſe, gc. have had a Leet 
of ail the refiants in Topcliff, Dufford, Ballerby cum Norton, und 
divers other (ills : And becauſe the Dekendant was an Inha⸗ 
bitant and Reſiant in one ok thoſe Utills within his Leet, and 
did not appear at ſuch a Court, he was amerced; And koz 
that amercement he made CTonulance, ac. The Plaintiff re⸗ 
plies, that the Earl of Devonſhire was feiſed of the Manno 
of Ballerby cum Norton, and had a Leet there by Pꝛeſcription; 
And traverfeth the Pꝛeſcription in the Avowey, And upon e- 
vidence tothe Jury it appeared, that the Earl of Northumber- 
land had a grand Leet in Topcliff extending into divers Uills, 
viz, Topcliff, Aſterby, and into divers other Uillages on the 
Eaft ſide of the River Swale, and in the TUapentach of Brid- 
ſey, and into divers other Uills, viz. Dufford, Ballerby cum 


Norton, and into other Mills on the Noth ſide. of the ſaid Ri⸗ 


ver, and in the Wapentach ok H. And all the Uills on the 
Weſt: ſive have particular Leets; And. pet they ſend a 


Conſtable 


(4) 
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Conſtable from every Uill, and four men to the Leet of Top- 
cliff, who pꝛeſe nt in Topcliff all matters p2elentable in Leets. 
But none other of the Jnhabitants of the lald towns ever ap- 
peared at the ſaid Leet at Topcliff. And ik upon this Evidence 
it appeared that the Loꝛd of Northumberland had a Leet in Top- 
cliff of all the Jnhabitants of Ballerby cum Norton; And whe. 
ther this general pꝛeſcription will ſerve fo2 him, was the queſtion. 
And all the Court delivered koꝛ Law to the Jury, that the grand 
Leet hath the Superiozity of all other the Leets within it. And 
the Reeves and four men ought to appear thereto, and inquire of 
all matters inguirable within the Jnfertour Leets, and of the 
defects of the Lo2ds of the Leets, and concealment of offences 
in the ſaid Leets : But he ſhall not compel any of the Jnhabi- 
tants and Reſiants to come thereto; but onely the Neve and 
four men; and if they come not, the Uill ſhall be amerced: 
and in avowzy he ought-to make an eſpecial pꝛeſcription, and 
not a general, as is here; as appears 8 H. 6. 13. 13 Ed, 3. Leet 
7,11 Ed. z. Title, Iſſue 40. And they laid, the rule ts, that e⸗ 
very man ought to be within a Leet; and none can be of two 
Leets. And this grand Leet is called Turn, and is in nature 
of the Sheriffs Turn, which hath Juriſdiction ok all Inkeriour 
Leets within it. 


Winch and Grove verſus Sanders, Hill, 17 Jac. 
| Rot, 462, 


Ebt upon an Obligation of 1col. dated 8 February, 17 
Jac. conditioned, that the Plaintiffs and one Crane ſhould 
ſtand tothe arbitrement of one Dobſon of all actions and de- 
mands,t+c. And that he ſhould make his arbitrement befoze the 
eighth of March. The Defendant pleaded, Quod nullum fecit 
arbitrium befoꝛe the day, The Plaintiff ſhews an arbitrement, 
whereby he awarded, that all Suits betwirt them ſhould 
ceaſe; that Crane ſhould pay to Winch fozty pounds, viz, 
at Michaelmas ten pounds, at Chriſtmas twenty pounds, at the 
Annunciation ten pounds. And if befoze the laſt payment vide- 
retur to the (aid Arbitrato2, that the laid Crane was engaged 
for the ſaid Winch and Grove in any Debt not ſatisfied, that 
they ſhould repay unto him ſo much, as the ſald Debt not latis- 
fied amounted unto: and that they ſhould releaſe the one to the 
other all actions and demands befoze the 13 of March follow: 
ing. And ik any doubt (ould ariſe concerning this award, 
that the parties ſhould ſtand to his Expoſition: And aſſign the 
beach fo2 non-payment of the firſt 10 l. CUlhereupon it was 
demurred: And after argument at the Bar, all the Juſtices 
reſolved, that it is a void arbitrement; Foz it appoints firſt the 
payment of 40 l. andafterwards appoints, ſi videretur " 18 

ekoze 


———— te 


"I 


JAC OBI Regis in Banco Regis. 5 rat 
beroze the laſt payment, that the ſaid Crave tas engaged. t02 
Winch kb: any Debt which is not ſatisfied;, the lald Winch 
ſhould repay back unto him lo much as the ſaid Debt amounted 
unto; Uhich hews that he vid not make a final award, but teſer⸗ 


> 


ved part to his future, Judgment, wl {.h an Arbitratoz ought not 


* 


to doz Aid this reſervation unto himſelf, makes all the lun tncer- 
tuin W e ſhould have: But it it had been, that ik he had ſhewn 
any ie Vebt to ſuch a ſum, that this ſum certain ſhould be 
repryed? pkradventure that had been good enough: But as it is 
now alledged, it is meerly vold; And then when in this part it is 
vdid, lo as this Arbitrement canüst be perkozmed, it is totally 
void; And although he appoints d Releaſe of all Actions krom 
everp party and lo in ſhew was a final end; Yet when it cannot 
take elteit atcozding to his inteut, it is void in all: UUheretoze 
it was appointed to have Judgment entred koz the Dekendant. 
Vide 17 Ed., 5. 39 H 6.12, Coke 8. 98. Baſpools Caſe. 30 H. 6. 
Arvitregzent in Statham, and 9 Jac. betwirt Thirn and Rigby. 


* 
- 


Squire verſus Johns, Trin. 18 Jac. rot. 936. 


7 


E Kror of a Judgment in the Common Bench by Johns verſus (6) 
Squire, in Action koꝛ wo2ds 3, wherein he declares, Uhere: 
as he ig, and koꝛ ten years laſt paſt was a Oper, and during all the 
laid time uled to get his living by duping and ſelling 3 That the 
Dekendant ſpake of the Plaintiff theſe wozds, Thomas Johns of 
Hertford (innuendo the Plaintiff) is a Bapkrupt Knave, and is 
not worth three: half. pence; After Uerdict, upon Not guilty, and 
Judgment koz the Plaintiff, Error was aſſigned, that theſe woꝛds 
were not Actonable, becaule they are ſpoken Ad jeaively; And a 
Dper being a Mechanical Trade, ſhallnot have any Action ko 
thoſe woods: And it was cited to have been adjudged, that a 
Ad eaver ſhall not have an Action koz ſuch wozds (but no Recozn 
was ſhewn thereof) But in the pzincipal Cale, all the Court reſol⸗ 
ved, that the Action is maintainable; Foz being alledged, that he 
obtained his ilving by buying aud ſelling, it is ſuffictent cauſe to 
bzing the Action; And they held a Oper to be ſuch a Trade, that 
fo2 ſuch wozds he map well maintain the Action: UUberefoze 
Judgment was affirmed, P | 


Sandback werſxs Turvey, Trin.17 Jac.rot. 119. in the Common 


Bench, Hill. 17 Jac rot. in Ban. R. 


Rror of a Judgment in the Common Bench in Debt upon an (7) 
Obligatton of 200 l. conditioned "Rt 18 of 1051, at 
4 9 
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a dap and place: The Dekendant pleaded, that he paid at the 

ſaid day and place the afo2zeſatd hundzed pounds, quas ad eun- 
dem ſolviſſe debuit: The Platntiff replies, Quod non ſolvit 
predict. 105 l. àt the laid day and place; Et hoc petit, &c. And 
it was found, that he did not pay the hundꝛed and five pound: Aud 
Judgment fo2 the Plaintiff, and Error aſſigned, that there is not 
any Jfſue joyned ; Foz the Oefenvant pleads payment of the 
laid hundzed pounds onely: And the Plaintiff faith, he hath not 
paid the fozeſaid hund2ed five pounds, Quas, &c. So they do not 
meet, and there fs not any Jule jopned; and (ſo the Uerdic ill, 
and Judgment erroneous, And although it was ob jecked, that 
when the Dekendant pleaded, that he paid prædictas 1001. quas 
ſolviſſe debuit ſecundum formam & effectum conditionis; Jt is 
faid to be intended the kozelaid hundzed five pounds: And the 
Uerdict found, that he had not paid the kozeſald hundzed five 
pounds that that ſhould help the Aue; and compared it to the 
Caſe of Hals and Bonython, Quod vid, ante pag. where the De⸗ 

fendant pleaded payment 14 Junii, ſuch a year. The P laintitt re- 
- plics, that he did not pay it the (aid 14 Auguſt the ſame year; 
and Uerdict- found, that he did not pay it the 14 day of June, and 
adjudged good: Sed non allocatur - Fo? where the Dekendants 
Plea was accoꝛding to the condition: And the Plaintiffs Repli- 
cation, Quod non ſolvit the ſaid 14 day, although he miFnamen 
the Moneth, which was idle, and the fozeſatd day had been lufli⸗ 
tient: But here is another ſum in the Plea or the Dekendant then 
is in thei conditiou; And another ſumme in the Replication then 
is in the Bar; and ſo they did not meet, and thereby the Iſſue ill, 
and ſhall not be alded by the Uerdic, Therekoze the Judgment 
was reverſed. 


Jenkins verſus Smith. 
Yay upon the Caſe by an Attozney fo? theſe wozds Thou 


art a falſe Kuave, a cozening Knave, and haſt gotten all that 
thou haft by cozenage; And thou haft couzened all thoſe that 
have dealt with thee, After Uerdid fo2 the Plaintiff, Exception 
was taken, that theſe wozds be not Actionable : But the Court 
held the Action well lay; Foz they be very ſlanderous of an Attoz- 
nep, and touch him in his pꝛokelſion. But it was then moved in 
ſtay of Judgment, that there was a miſtrial; Fo2 the wozds are 
alledged to be ſpoken apud S. Culham in Comit. Cornub. And the 
Ven. fac. was from the Pariſh of S. Culham, which is larger by 
intendment. And of that opinion was all the Court: TUberefoze 
Ven, fac, de novo Was AWALDeD. 15 


John 
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John Thomas ver/us Willoughby. 


Sſumpfſit by John Thomas. executo of Nicholas Joyce, againſt | 


the DOcfenvant; Foz that he pꝛamiled to the laid Teftatoz, 
in conſideration that he the ſaid Nicholas the Teſtato2 would de⸗ 
nver unto him upon requeſt 40 J. to repay it upon ſuch a day: 
And the Declaration was, Quod idem Nicholaus dicit in facto, 
quod ipſe idem Nicholaus deiibered unto him the 40 l. And that 
the Defendant had not paid it unto him in his like, no2 unto the 
PDlaintiff, his executo2 after his death, cc. Upon Non aſſump— 
f5: pleaded, and found fo2 the Plaintiff, it was moved in Arreſt 
of Judgment, that the Declaration was ill and fnſenſible , 
Quod idem Nicholaus dicit in facto, becauſe he is a dead perſon t 
And although it were moved, that it might be amended ; Foz 
ft was laid to be the dekault of the Clerk qgnely, who put inpre- 
dictus Nicholaus, where it ſhould have been Johannes: Pet it was 
reſolved, it could not be amenden; Foz it is the very ſubſtance of 
the Declaration, and no p2ecedent matter to induce thereto. 
And it is not like where the Iſſue is betwirt John and W. and the 
Iſſue is joyned, Quod idem Joh. hee petit quod inquirat. &c. 
Et prædictus Johan. ſimiliter, where it ſhould be Et prædictus 
Willielmus ſimiliter; Foz it is there meerly the dekault of the 
Clerk, when he had a pꝛecedent Recozd ok the Bar, and Repli⸗ 
tatlon to guide him How the Dekendant ſhould joyn Illue: But 
it is not lo here, but meerly the default of the Plaintiff in his 
Declaration: TUhercto2e it was adjudged fo2 the Defendant, 
Quod querens nihil capiat per billam. | 


Sache ver/us Teoman. 


E Kror of a Judgment in Colcheſter The Erro? aſſigned, Foz 
that in Aſſumpſit the Uerdict-found Damages and Cofts : 


Avon broughtagaſnſthim fo2 Riffering one William Gard- 
ner wha was in-Etecution/fo? 227 l. to eſcape: And ſhews 
how he recovered against the laid William Gardner 227 l. fit the 

Ffff2 Common 


438 66 
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Common Bench; And that by vertue of a Capias ad ſat isfa ciend 

directed to the Sheriff of Glouceſter , vi. John Fryer and Wil- 
liam Bagley, they took him in Exccution, who in exitu ab eorum 
officio, by Indenture, debiro modo confect. delivered him to Bul- 
lock and Robinſon the new Sheriffs; And that they were amoti 
ab officio; prætextu cujus he was in Execution under the ſain 
new Sheriffs; And that byvertue of a TUrtt of Habeas corpus 
they returned Corpus cum cauſa: TUheretote he was delivered tg 
the Yarſhal in Execution, wo ſiiffered him to eſcape. Upon 
this Declaration it was demurred; And Exception taken, be⸗ 
cauſe it was not ſhewn that the ancient Sheriffs delivered 
him in Execution, with the cauſcs ok his Jmpziſonment, to the 


new Sheriffs; Foz othcrwiſe it is an eſcape in them ; and 


not in the Marſhal: Foz it map be, that he was delivered 
per Indenturam debito modo confectam, fox other cauſes, ann 
this cauſe was not mentioned; and then it is not any eſcape in 
them, and not in the Marſhal ; as Coke 3. fol. 72. Weſtbies 
Cale. And a Declaration ought to be certain to every in. 
tent, and ſhall not be aided by intendment, as Plow. 202. 
in the Caſe betwirt Stradling and Morgan, and lib. 5. fol. 120. 
Longs Caſe, ' And although it be la“, virtute cujus he was 
in Execution under the new Sheriffs , pet that doth not help 
it; Foz it is but the concluſion of the pzemilles. And if the 


matter befoze, do not ſhew that he was in Execution, that præ- 


textu cujus will not ſerve, As it was adjudged in Sir Tho- 


mas Parrets Caſe ; where it was pleaded, that Sir Thomas 


Parret was ſeiſed in Fee, and infeoffed J. S. and J. D. to ſuch 
ules, virtute cujus they were ſeiſed; Pet becaule it was not ſaid, 
Feoffavit inde , it Was aDJuUDRen ill, and the virtute cujus did not 
help it. And of that opinion was Montague and Doderidge in the 
pꝛincipal Caſe 3 But Houghton and Chamberlain doubted there- 
of. And it was then pꝛaped, that the Declaration might be amen⸗ 
Ded in that point, (Foz in truth he was delivered in Execution:) 
But being after Demurrer entred, it could not be: UUherefoze 
it was adjourned, 


Mary Walthall verſus Aldrich, Mich. 17 Jac, rot, 87. 


L Rror of a Judgment in the Common Bench: The Error in⸗ 


ſiſted upon, was, becauſe Aldrich in the Common Bench 


bought Debt againſt the ſaid Mary Walthall as Adminiſtratrix 


of John Walthall, during the minozity of L. W. his childe. The 
Defendant pleaded vient the day of the UUrit purchaled : 
The Plaintiff ſhews, that another time, viz, 2 Junii 15 Jac. _ 


he bzought another UUrtt of Debt againſt her as admint⸗ 


ſtratrin: UUhereupon the was waived. The which Out: 


lawzy fo2 the infufficiency thereof was reverſed in Mich, 


Term. 


[ 
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Term 46 Jac, And that he brought another TUrit of Debt the 
laid Term, viz. 6 November 16 Jac, And that at the day of 
the firſt TUrit purchaſed ſhe had ers in Her hand; Et hoc 
petit quod inquiratur, & c. Et defendens fimiliter, and Ax dict 
kound fo the Platntiff, and Judgment thereupon. The Error 
aſſigned was, becauſe there was not any Illue joyned with 
an Affirmative and Negative; Foz when the Dekendant plea- 
ded r:ens the day of the TUrit purchaſed, and the Plaintiff 
ſaith, that (he had et, the day of the firſt Writ purchaſed , 
he ought to have concluded his Plea ; Et hoc paratus eſt verifica- 
re, andnot & hoc petit; Fox the Dekendant might have ſpectal 
matter to plead, to diſcharge the et,, viz. that ſhe had not no⸗ 
tice untill fuch a day, and that in the interim ſhe had admint- 
ſired, #c. as 2 H. 4. 21. and 40 Ed. 3. 21. And the Plaintiff con⸗ 
cluding his Plea , Et hoc petit, &c, Et defendens Timiliter ; It 
is the Entry of the Plaintiff, and Excluſion ok the Dekendant 
to rejoyne; And the Iſſue is oftentimes ſo jopned without the 
Defendants pꝛivity: And therefoze to this new matter, the De⸗ 
kendant ought to have had time to rejoyn: And of that opinion 
were Voderidge and Chamberlain at the firft motion. But Mon- 
tague and Houghton were againſt it; Foz, where the Plain⸗ 
tiff concludes his Plea with hoc petit, &c. Ik the Defendant 
had any ſpecial matter to ſhcw to the contrary , he ought to 
have ſhewn it without jopning in the Jflue, oz might have de⸗ 
murred if he would: But when he accepts of the Iſſue, and 
joyns therein, it ſeemeth the Trial is well enough: TUherefoze 
they would adviſe. And afterwards upon another motion, 
and upon a note ſhewn under the Pꝛothonotaries hand of the 
Common Bench that they had divers pꝛeſidents of ſuch Replt- 
cations and Conluſions with hoe petit, &c. Et defendens ſi- 
militer; And Judgment thereupon, viz. 4 H. 6. rot. Where, in 
Debt againſt two Adminiſtratozs, they plead ien, inter maines, 
the day ok the UUrit purchaled, nec unquam poſtea. The Plain: 
tiff replies, Quod auter forrs he bꝛought a QUrit ot Debt a- 
gainſt them, and a third perſon ; and that the UUrit abated, 
(and chews wherefoze ; ) And that he freſhly bzought this UUrit 
by Journeys Accompts: And that at the dime of the firſt, they 
had Aſets; Et hoc petit, &c. Et defendens ſimiliter; and Uet- 
dict and Judgment koz the Plaintiff, And another pꝛeſident 
ſhcwn, 9 Jac. rot. betwixt Cheriton and Spray, where in 
Debt agatuſt the heir, He pleads Rien, per diſcent, the day of the 
Ulrit, cc. The Plaintiff replies as here, Quod, ater forts : He 
bzoticht a TUrit of Debt againft him, and ſhews the day; And 
that the Defendant was therein outlawed ; aud how afterwards 
the Dutlawzp was reverſed koz infufficicncy; and that he re- 
center b)ought this TUrit £ And that at the day of the firſt Crit 
he had Aſets, cc. Et hoc petit, &c. Et defendens ſimiliter: And 
Uerdict and Judgment fo2 the Plaintiff, And the Book of En- 
5 = FO '* ries 
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tries 38 2. where is ſuch a Replication: Whereto2e they all re- 
ſolved, that fozaſmuch as it is the Dekendants fault to joyn fl: 
ſue, aud Trial is thereupon had, it is good enough. Secondly, it 
was moved, that this was not a TUrit by Journeys Accompts ; 
Foz aTarit of Journeys Accompts is always where the TUrtt is 
abated by the death of one of the Platntiffs 02 Dekendauts, oz 
by reaſon of Yiſp2iſion in the firit TUrit, oz by ſome dekault oz 
Milpꝛiſion of the Clerk, oz other like cauſe , which ought to be 
maniteſted in the ſecond TUrit. But here ts not any caule 53 Fox 
it is onely koʒ that the Outlawzy was dilcharged, and it doth not 
appear fo2 what cauſe, ſo as it was done without any dekault in 
the Plaintiff. Vid. Coke lib. 6, fol. 10. Spencers Cale, But 
ati the Court held, that this TUrit was well bzought by Journeys 
Accompts; #02 when he purſues until the Oefendant be waived, 
the firſt Oziginal is determined: And when the Dutlawzp is af- 
terwards diicharged, there is not any default in him: UUhere:- 


loge it is reaſon he ſhould have another UUrit by Journeys Ac- 


(13) 


compt, which is quaſi a continuing ofthe koꝛmer UUrit, where⸗ 
in the Defendant ſhall not take any advantage, but ſuch as he had 


aͤt ihe time of the firſt UUrit. Vid. 13 H. 4. Execution 118. Ed. 


45 J. 21 H. 6. 8. 32 H. 6. 28. 11 H. 6. 24. Thirdly, it was objeced, 
that this Declaration was not good, becauſe it is not bꝛought a- 
gainſt her as Adminiſtratrir, durant. minor. ætat. of L. Waſtal, 
and it is not averred, that the ſald L. W. was yet within the age 
of 17 ears: Sed non allocatur; Fo2 true it is, if one bꝛiugs an 
Action, and entitles himſelf as Adminiſtratoz, durant. minor. ætat. 
of one ſuch, he ought to ſhew that he is yet within the age of 17 
years, as Co.5.fel.29, Pigors Caſe ; Fo2 that he is to take Couu⸗ 
fance how long his Authozity ſhall continue and he ought to ſhew 
it, to enable himſelf to the Action. But when he bꝛings the Action 
againſt one as Adminiſtratoz, durante minore zrat. there ſuch 
Plea needs not be ſhewn; Fo2 ſo long as the other continues his 
mediing,he ſhall be ſued ; and the Plaintiff needs not to take Co- 
nulance of the age of the other; As where Jointenancy is pleaded 
on the part ok the Plaintiff, the Defendant needs not ſhew how. 
But ik he plead it on his own part, he ought to ſhew in particular 
how. Aud here if her Authozity were determined, it ſhould be 
chewu on the Defenvdants part: UUheretoze the Judgment was 
a ffirmed. | I 


| Edward Pells verſus William Brown, Hill, 17 Jac. rot. *. 


Eplevin fo2 the taking of thꝛee Cows apud Rowdham . The 
R Defend ant juſtifies fo2 Damage Feaſant, as in his Ftee-hold: 
The Plaintifftraverſeth the Free⸗hold: And thereupon being ax 
Illu e, aſſfecial Uerdic was found. Here the caſe appeared to be; 


One Will. Brown, father to the Dekendant, being ſetſed of this 


Land 
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Land in fee, having iſſue the Oekendant his ſon and heir, and 
Thotais Brown his ſecond fon, and Richard a third, by his Adil 
in wating deviſed this Layd to Thomas his ſon and his heirs in 
perpetuum, Paytng to his bother Richard 20 l. at hisage of 21 
pears: And ik Thomas dyed without iſſue, living William his 
bꝛother, that then William his bzother ſhould have thoſe lands to 
him and his heirs aud aſſigns to2 ever, paying the laid ſumme as 
Thomas ſhould have paid. Thomas entets, and ſuffers a com: 
mon recovery, with a ſingle Uoucher, to the uſe of himſelf and 
his helrs, and afterward deviſes it to the wife of Edw. Pells the 
Plaintiff, and her heirs; and dies without iſſue, living the ſatd 
William Brown, who entered upon Edw. Pells, and took the vf- 
ſtreſs; Et ſi, &c, This Cale was twice argued at the Barre, 
and afterward at the Bench, and the matter was divided into 
thꝛee paints. Firſt, whether Thomas had an eſtate in fee, oz in fee- 
tail on:ly, Seconvly, admitting he had a kee, whether this limt⸗ 
tation of the fee to William be good to limit a fee upon a fee, 
Thirdly, if Thomas hath a fee, and William onely a poſſibility 
to have a fee, whether this recovery ſhall bar William; oz that 
it be ſuch an eſtate as cannot be ertirpated by recovery oz other: 
wiſe. As to the firſt, all the Juſtices reſolved, that it is not an 
eſtate Tail in Thomas but in fee; Fo2 it is deviſed unto him and 
his heirs in perpetuum; and allo paytng unto Richard 20 l. Both 
which claules ſhew, that he intended a fee unto him. And the 
clauſe, If he dyed without iſſue, is not abſolute and indefinite, 
whenſoever he dyed without iſſue, but it is with a Contingency, 
It he dyed without iflue, living William; Fo; he might furvive 
William, oz have iſſue alive at the time of his death, living 


William; In which Caſes William ſhould never have it: But 


18 onely to have it, if Thomas dyed without iſſue, living Willi- 
am. Vide 19 H.6.74. 12 Ed. z. 8. Coke 7. 41. Berisfords Cale, 
Co. 10. fol. Lampets Caſe; And therekoꝛe it is not like to the 
Caſes cited on the other part, 5 H. 5. s. 37 Aſſ. Pl. 1 5. & 16. & Dy. 
330 Clacteys Cale ; Foz it is an expoſition of his intent, what 
illue ſhould have it, viz. ok his body. And whenſoever he vyed 
without iſſue, the Land ſhould remain, ac. But here it is a 


conditional limitation to another, if ſuch a thing happen. And 


therekoꝛe they all relyed upon the Books, 2 & 3 Ph, & Mar. Dyer 
1245 & 10 El. Dy. 354. Which are all one with this Caſe, Se: 
condly, they all agreed, that this is a good limitation of the fee 
to William, by wap of that contingency, not by way of immedi⸗ 
ate remainder ; Foz they all agreed, it cannot be by remainder 2 
As if one deviſeth Land to one and his heir 8, and ik he dye with⸗ 
out heir, that it ſhall remain to another, it is void and repug⸗ 
nant to the eſtate; Foz one kee cannot he in remainder akter ano⸗ 
ther; Foz the Law doth not erpecn the determination of a fee, 
by his dying without Heirs ; And therefoze cannot appoint a 
kemainder to begen upon determinatton thereok, as 19 Hes. 8. 90 

| 29 H. 
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29 H,8, Dyer 33. But by wap of contingency, and by wap of Ex⸗ 
ecutoꝛy deviſe to another to determine the one eſtate, and limit it 
to another, upon an ac to be perfozmed , 02 in fatler of perfo2- 
mance tyereok, &c. Foz the one map be and hath always been 
allowed: As deviſe of his Land to his Executozs to ſell, if 
bis heir fail of payment of ſuch a ſumme at luch a day, this fs 
an Executozp Devile : So the Cale cited in Boraſtons Caſe, 
Coke 3. fol, 20. of Wellock and Hammond, where a Devile 
was to the eldeſt fon and his heirs, paying luch a fumme ta 
the younger Sons, otherwiſe that the Land ſhould be to him and 
his heirs, is a good Executozy Oevile. And a Dzeſident was 
thewn, Trin. 38 El. Rot. 867. betwirt Fulmerſton and Stew ard , 
where upon ſpecial Uerdict, it was adjudged, whereas Sir 
RichardFulmerſton Ocviled to Sir Edward Cleere and Frances 
his wife, daughter and heir ok the ſaid Sir Richard Fulmerſton, 
certain Lands in Elden in the County of Norf. to them and 
the heirs of Sir Edward Cleere, upon condition they ſhould af: 
ſice Lands in ſuch places to his Executozs and their Hetrs , 
to perkozm his Till z And ik he failed, then He Deviſed the 
ſaid Lands in Elden to his Executoꝛs and their heirs: It was 
adjudged to be a good limitation, and no condition; Foz if it 
ſhould be a condition, it ſhould be deſtroyed by the deſcent to 
a heir: But it is a limitation, and as an Erecutozp Depile 
o his Executozs, who koz non perkozmance ok the laid aas, 

entred and ſold; And adjudged good: So here, ac. Foz it is a 
good Execytozy Devile upon this limitation. And Doderidge 
ſaid, the opinion 29 H. 8. Dyer 33. was, that ſich a limitation 
in kee upon an eſtate in kee cannot be; and it had been often: 
times adjudged contrary thereto. To the third point; Doderidge 
held, that this Recovery ſhould bar William; Foz he had but 
a poſſibility to Have a Fee, and quaſi a contingent eſtate, which 
is deſtroyed by this Recoperp, befo2e it came in eſſe; Foz other⸗ 
wiſe it would be a miſchievous -kind of perpetutty, which could 
not by any means be deſtroped. And although tit was obje- 
ted, that a Recovery ſhall not bar, but where a Recovery in 
value extends thereto, as appears, Coke lib. 1, Capels Caſe ; 
That a BRent-charge granted by him in Remainder was 
bound; Pet he held, that this Recovery deſtroying the immediate 
eſtate , ail contingencies and dependances thereupon are bound, 
and a Recovery ſhall binde every one who cannot falſitie it: and 
here, he who hath this poſſibility cannot falſifie it; Therekoze 
he ſhall be bound thereby: But all the other Juſtices were 
herein againſt him, that this Recovery ſhall not binde; Foz 
he who ſuffered the Recovery had a kee, and William Brown 
had but a poſſibility , ik he ſurvived Thomas; and Thomas 
dping without Jſſue in his life, no Recovery in value ſhall 
extend thereto, unleſs he had been party by way of Qot:- 
chee, (and then it chould; Foz by entring into the n 
ße 
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he gave alt his pollibitity 5 ) Therefoze they agreed to the Cale 
which Damport at the Bar cited to be adjudged, 34 El. where a 
Moꝛgaͤgec ſuffers a Recovery, it ſhall not binde the Mozgagoz; 
But it he had been party by way of Uoucher, it had been other⸗ 
wiſe. And here is not any eſtate depending upon the eſtate of Th, 
Bray, but a collateral and meer poſſibility , which ſhall not be 
touched by a Recovery, And if ſuch a Recovery ſhould be al- 

owed, then if a man chould deviſe, that his heir ſhould make 

uch a payment to his younger (ons, oꝛ to his Executozs, other: 
wile the Land chould be unto them; Ik the heir by Recovery 
might avoid it, it would. be very miſchievous, and might kru⸗ 
ſtrate ail deviſes: And there is no ſuch miſchief, that it ſhould 
maintain perpetuities; Foz it is but in a particular Caſe, and 
upon a meer contingeucy, which peradventure never may hap: 
pen, and may be avoided by joyning him in the Recovery, who 
hath ſuch a contingency. Aud on the other part, it would be 
far moze, and a greater miſchief, that all Erecutozy deviſes 
ſhould by luch means be Deftroyed. And Houghton in bis Argu- 
ment, put this Tale; Ik a man gives oz devileth Lands to one 
and his heirs, as long as J. S. hath Iſlue of his body, he by 
Recovery ſhali not binde him who made this gift, without ma⸗ 
king him a party by way of Gouchee; Foz a Recovery againſt 
Tenant in Fee-ſimple, never ſhall binde a collateral intereſt, ti 
tle, oꝛ poſſibility, as a condition, o2 covenant, oz the like: There: 
foze they all /beſides Doderidg) held that this Recovery was no: 
bar. Then Doderidg took Exception to the Uervic , that the 
Lands were not found to be Holden in Soccage; Foz otherwiſe it 
might be intended, to be holden in Rnights-lervice ; And ſo it ſhall 
be intended: And then the Devile is void koz a third part; And 
lo it was relolved 24 El. Dy. that it ought to be ſhewn that the 
Land was hoiden in Doccage, otherwile the Deviſe was not good 
fo2 the entire: But all the Juſtices held it not to be material (as 
this Cale is) Fo2 the Jive is, whether it were the Freehold of 
W. B. wha t5 foimd to be heir tothe Deviloz. Then although 
it were admitted, that the Land was held by Knights-ſervice x 
pet he hath the entire (viz, two parts by the Devile, and a third 
part by deſcent?) Therefore the tenure is not material, as this 
Caſe 1s; And it was adjudged fo? the Octkenvant, 


Davies verſus Warner. 


Sſumpfit: CUhereas the Dekendants Teſtatoz was indebted 
unto him in 431. That in conſideration the Platntiff would 
fozbear to ſue the Dekendant until he had Erecution upon ſuch a 
Judgment, The Dekendant pꝛomiled to pay the ſaid 33 l. upon 
rt queſt, atter he had obtained Execution of ſuch a Judgment: and 
alledgeth in facto, that he had obtained Execution of the laid 


S ggg Judgment; 
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Judgment ; Er licet requiſitus, &c. łuch a day had not paid. Upoi 


Non Aſſumpſit pleaded, and found fo? the Plaintiff, it was alled⸗ 
ged tu arreſt of Judgment, that it doth not appear how he was in- 
debted, 1192 that he had ſets, otherwile there is no cauſe to binde 
him: Sed non allocatur; Foz if the Action were founded upon 
the Debt, then he ought to ſhew how he was indebted: But it is 
grounded upon his own promiſe 3 And it ſhall be intended he was 
indebted ; Otherwiſe he would not allume: TWherefo2e it was 
avjudged fo? the Plaintiff. | n | 


Abbot-verſus Rookwood, 

D5˙5 upon an Obligation of 3001, The Dekendant demand 
Y 0yer of the condition, which was, that ik he paid to one Allen 

02 his hcfrs annually 121. at Midſummer and Chriſtmas, oz paid to 
him oz his heirs at any of the ſatd. Feaſts 150 1, then the Obllga⸗ 
tionſhould be vold: And it was thereupon demurred; And Bridg- 
man fo? the Oefcnyant alledged, that the Obligato and his heirs 
hath election at anytime to pay the 12 l. 02 the 150 l. And that 
there is not any bzeach as long as he liveth: Oo the action was 
bꝛought where there was not qu bꝛeach. But ail the Court held, 
that the Obligation is fozfefted 3 Fo2 true it is, as the Obligoz 
hath elcction to pay the one v7 the other: So he ought to continue 
the payment of the twelve pounds annually until he pap the hun⸗ 
dzed and fifty pounds; And he map determine the payment of 
the twelve pounds by the payment of the hundzed and fifty 
pounds. And fozaſmuch as he hath not alledged payment of the 
twelve ponnds, oz one hundzed aud fifty pounds, the Bond is foz- 


keited: TUherefoze it was adjudged to2 the Plaintiff, 


Rickman ver/us Coxe, Trin. 18 Jac, rot. 903. 


(16) © T Reſpaſs, clauſum fregit apud St. Hall, and fo2 digging his foil; 


The Dcfenvant pleads that the place where, 1s two Acres 
of Land called Blackacre, which is his Frechold ; and ſo juſtifics. 
The Platntiff ſaith, that the place called Blackicre is his Free- 
hold; Abſque hoc, that it is the frec-hold of the Oekendant: And 
thereupon the Dekendant demurred , becaule it is but a common 
Bar, 62 (as it is commonly called) a Blank ⸗bar, and it is onelp 
pleaded to finfozce the Plaintiff to aſſign his Treſpaſs in a place 
certatiis The Declaration being general, and fo2 this caule the 
ar not traverſable. Vid. 14H. 8.24, 28 H. 8. Dyer 23. And of 
that opinion were Doderidg and Chamberlain: But Houghton 
> contra, that this is traverſable ; And the Plaintiff may aſlign a 
nw and other place, oꝛ may traverſe this Bar at his election; per 
quod Adjournatur, Vide 21 Ed. 4. 1. 


Hunt 
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Hunt verſus Clent. 

E Rror of a Judgment in Worceſter : The Erroz aſſigned, was, (1 ) 

That dap was given to the parties till the Court to be hol: 
den 25 Decemb. which was Chriſtmas day, and it was then ad- 
journed untill the firſt of January, which was New-years day, 
which days be not dies juridici : And therefoze the adjournment 
to thoſe days void; And is not aided by any Statute, becauſe the 
Judgment was by nihil dicit: But becaule the entry fs, that it 
was ſecundum conſuetud. ville; And although thoſe days be not 
pꝛoperly dies juridici, yet when a Court is holden by cuſtome up⸗ 
on every Mondap, which fails out to be Ghriſtmas and New-years 
day, they may make an adzournment every of the ſald days, unto 
a day mo2e convenient, it is not erroneous 5 Thich is pꝛoved by 
the Statute of 27 H. 6. concerning Fairs; where if it ſo fell out, 
that the Fair-day by cuſtome. oz Charter fell out to be upon a 
Sunday, (there being at every fair a Court of Pye. pouders to 
be held) it was holden upon the Sunday: But now the Statute 
pꝛohibits it, and appoints it to be the next day befoze oz after, 
which ſhews, that ſo was the Law befoze. And at this day many 
times the day koꝛ the County Court falls upon Cbriſtmas dap, 
as it happened this Year fo2 the Counties of York and Warwick; 
at which County Court, Election fo2 the Parliament ought to 
have been made, aud it could not be altered: UWherefoze, here 
it is not Error, to hold and adjourn the Court upon thoſe days; 
| And the Judgment was affirned. 


Dyer & alii verſus Fincham, Paſch. 18 Jae. rot. 37 1. 


Deb. fo2 8 l. Coſts, adjudged to the then Defendant, and now (18) 
Plaintiff, upan a Non-ſuit. There the Defendant pleaded 
that a Ca pias ad fatisfaciendum iſſued upon this Judgment, and 
he was taken in Execution ko; the ſaid 81. Et hoc, &c. TUhere- 
upon the Plaintiffpemurred ; And it was firſt moved, that a Ca- 
pias ad ſatisfaciend. lies not ko theſe Coſts ; And ſo there was 
not any Legal Ececutton £ And ik it lies, pet he doth not plead 
that he is yet detatned, cc. And ft ſhall then be intended that he 
eſcaped out of Execution, and ſo this Action well lies: But all 
the Court reſolved , that the plea was good; Foz as to the firſt, 
they held cleerly, that a Capias ad ſatis faciend. lies fo2 Colts a- 
warded unto the Oefendant, upon a Non⸗ſutt; And it is the ulu⸗ 
al pꝛactice, as the Clerks affirmed, Secondlp, when he was ta- 
ken in Execution, it ſhall not be intended that he eſcaped; Aud al- 
though he eſcaped, he might be retaken in Execution, and 1s put 
20 his Audita Querela: TUherefoze.it was adjudged koz the De- 
endant. it een LIE 


Sagg2 Broad 
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Broad verſus Jollyfe, Hil. 17 Jac. rot. 1265. 


(1 9) A Sſuwpfir: TC CUhereas the Defendant was a Mercer, and 
kept a Shop at Newport in the Ille of Wight, and had 
his. Shop, furniſhed with divers old and fullled UUares 
And the Plaintiff had a Shop there , furniſhed with new and 
freſh UUares t Jn conſideration the Plaintiff would bup of 
him all his laid Wares tn the laid Shop, and would pay koz 
them ſuch prices as he paid fo2 them when he firſt bought them, 
That he aſſumed he would not then any longer keep a Mets 
cers Shop in Newport: And alledges in facto, that he bought 
of him all his (atd UIUares , and patd unto him thꝛee hundzed 
pounds fo2 them, being the pzice which he had paid fo2 the ſain 
UUares when he bought them, whereas in truth they were not 
then wo2th one hundzed pouuds ; And that the Defendant con. 
trary to his pꝛomiſe kept his ſatv Shop, and furniſhed it with 
new and freſh UUares, ac. to the Plaintiffs damage 50o l. 
After Non :ſlumpfic pleaded , and Uerdvic fo2 the Plaintiff to 
his damage of fozty pounds, it was moved in Arreſt of Judg- 
ment, that this Aſſumpſit is againſt Lam, to reſtrafn any to 
uſe their lawful Trade: And fo2 that purpoſe was cited 
2 H. 5: 5, Where an Obligation that one ſhall not uſe the Trade 
of a Oper, was held to be void; And of that opinion was 
Houghton Juſtice fo2 the reaſon above mentioned: But all 
the "her Juſtices held, that it was a good Aſſumpſit, fo? it ig 
voluntary ; And upon a valuable confideration one map reftrain 
himſeif that he ſhall not uſe his Trade in ſuch a particular 
place; Foz he who gives that conſideration, expcas the-bencfit 
of his Cuſtomers: And it is uſual here in London fo? one to let 
bis Shop and UUares to his ſcrvant when he is out ok his 
Appzenticchip: As: allo to covenant that he ſhall not uſe that 
Trade in ſuch a Shop, oz in ſuch a Street: So koz a valuable 
conſideration, and voluntarilp, one may agree that he wilt not 
ule his Trade; Foz volenti non fir injuria, And it is not like to 
the Cale in 2 H. 5. befoze cited; Foz there it is alledged, that 
be was compelled to enter into luch a Bond, it being an offence . 
fo2 which Hull ſaid he would have committed him had he been 
there: Pet there , the Iſſue is taken, that he did not uſe che 
Trade of a Dyer in the ſaid Uill; which pꝛoves, that the De: 
kendant durſt not demurre thereupon 3 But the Bond was al- 
lowed good: But here it is upon a good conſideration, viz. that 
he ſhould pay three hundzed pounds koz wares which were not 
wozth one hundzed and fifty pounds faz which he made the ſaid. 
pꝛomiſe, and is ſtrong enough againſt himſeif, And Monta- 
ove Chiek Juſtice cited the Caſe in 13 H. 7. Ik a fecfiment be 
8 upon condition that he ſhall not alien, it is a void condi⸗ 
ue {02 it is aga:nit Law: FA a Covenant that he ſhall not 


alien 


i... 
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alien, is good: Wherefoze it was adjudged koz the Piaintitf. 
And in Mich. 19 Jac, this Judgment was affirmed in a TUrit of 
Error be kae all the Juſtices and Barons of the Exchequer ; Foz 
they held that one map voluntarily give over his Trade, and is 
not compellable to uſe it, eſpeciallp in one certain place: And 
therefoze he may upon good conſideration agree, that he will not 
uſe it within ſuch a Gill; And upon the matter, it is but the ſelling 
of his cuſtome, and leaving another to gain it. Aud it was ſaid, 
that a Pꝛeſcription to reſtrain one from uſing a Trade in ſuch a 
place is god; Paſch, 18 Jac, betwirt Bragg and Tanner, Aſſump- 
ſit fo2 ten ſhillings, he pzomiled to pay an hundzed pounds, ik he 
thencefo2ward kept any O:apers Shop in Newgate Market; 
Judged good, and rhe Plaintiff recovered. 


Johns verſus Bowen, Trin. 18 Jac, rot; 161 3. 


E Rror of a Judgment in an Action upon the Caſe in an Aſſump- (20) 
lit in the Common Bench. After the Recozd certified, the 
Plaintiffin the Writ of Error alledges Diminutien ko; want of 
an ©O!iginal which was certified and entred. And then the 
Plaintiff aſligned fo2 Error, variance betwirt the Declaration 
and the Oziginal, (as in truth there was, koz the Oziginal, 
was vicious ; ) which being afligned, and a Scire fac, bzought ad 
audiend. errores , the Defendant in a TUrit of Error ſurmiſing 
thereupon to the Court that there was another Oziginal, and 
that the Plaintiff had p2ocured an ill Oziginal to be certified , 
pꝛaped a Certiorari to certifie ; And the Court doubted whether 
ſt were allowable. But at length, becatiſe the Plaintiff might 
pꝛocure the Oziginal, which is vicious, to be certified without 
the Dekendänts pꝛivity in the TUrit of Error, and thereby cauſe 
the Judgment to be reverſed; And in truth, that is not the D2t- 
ginal whereupon the Declaration is kounded: And there is a 
good Oziginal, which being certified, would be in maintenance 
of the Judgment: Therekoze the Court granted unto the De⸗ 
kendant another Certiorari; Foz one perſon ſhall have but one 
Certiorari; But leveral perſons may have ſeveral TUrits to cer- 
tifie : (Uhercioze, a new Certiorari was awarded to certifie, 
which betng returned, it was good, and well warranted the 
Declaration. And. then the Plaintiff in the UUrit of Error 

would have afiigned, that the Declaration and proceedings 
were upon the firſt GUrit : But the Court held; that this Plea 
ſhall not be admitted, being contrary to the Beco2d ; Foz when 
there is a good UUrit to warrant the Declaration, it ſhall never 
be admitted to ſay, that it was upon another UUrit , but ſhall 
be intended to be upon the good UUrit, aud. that the vicious 
M rit was undulp purſued by another, and not by the Plaintiff: 
 UUheretoze the Judgment was affirmed, Note, It was not mo- 
ved in chis Caſe, chat the Writs being both of one date and of one 
: | ß | | return, 


Lak 


tt. 
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(22) 


Hop 
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return; It did not appear which of them was firſt obtained ; For 
that ſeemed to be material. Note alſo, that the firſt Writ was in 
conſideration that the Plaintiff ſhould lend to the Defendant 371, 
He apud London in Parochia & Warda, &c, promiſed to pay it, Ac li- 
cet he lent it, 10 Jan, 16 Jas, the Defendant had not paid: So there 
was not any place mentioned where he lent it; Which was vict- 
OUS, 


— 


Dartnal verſus Morgan; 


A Sſumpſit: whereas the Plaintiff locaſſet to the Dekendant a 

warehouſe in the Pariſh of St, Dunſtans in the Eaſt; That 
the Defendant aſſumed to pay unto him koz every week that he 
occupped it, 8 8. And alledges in facto, that he occupped it twen- 
ty ſeven weeks ; Fo? which, upon not paying upon requeſt, the Act- 
ion was brought. The Defendant pleads Non aſſumpſit, àud 
found fo? the Plaintiff; And it was moved in arreſt of Judgment, 
that this is a Leaſe (at leaſt at will) of the ſata warehouſe ; And 
that the 8 s. weekly, is in nature of Rent, and fo2 Rent re⸗ 
ſerved upon a Leale (which ſounds in the realty) an Aſſumpſit 
lies not: And thereto the whole Court agreed, that fo? rent re⸗ 
ſerved upon a Leaſe, an Aſſumpſit lies not, noz fo2 a Debt upon 
ſpecialty , o2 upon Recozd $ But here, fozaſmuch as this'is not 
a Leale, but a pzomile, that as long as he permitted him to 
occupy the warehoule, he would pap it; Jt is not any rent, but 
meerly a pꝛomile in conſideration of the occupying, c. There- 
koze this Action well lay; And it was adjudged fo2 the Plaintiff: 


The King verſas John Hopper and others. 


JP? a Scire fac, in Chancery, upon a Recognuſance againſt John 

Hopper the Pꝛincipal, who was bound in 401. and Timothy 
per, und Tho. Lane, who were bound cach of them in 40]. 
fo2 His good behaviour; Foz that the ſaid John Hopper with 
divers other riotous perſons 4 Maii 17 Jac. tiotoufly at 11 in the 
night illicite entred into the Cloſe of one John Fernels fn Liver- | 
ington, ünd cut up a quick-ſet Hedge of the faid Cloſe. The Deken⸗ 
dant pleads quoad all the offences, beſides the entring into the 


Cloſe, and cutting down of the quick let Hedge, Not guilty ; And 


quoad the entry into the Cloſe and cutting down the Hedge, he 
juſtifies ; Foꝛ that the ſald Cloſe in Leveripgton called Lea Cloſe 
is, and time whereof, ac. was an high-way leaving from Shelley 
inthe ſald County,over the ſaid Cloſe unto Newport; And be- 
cauſe the (aid way was flop ped up with the ſaid quick-ſet Þedge, 
he cut it up, ag it was lawfutfo2 him to tiſe the ſald way, The 
Replication was, that the fozeſald Joby Hopper de injuria ſua 
propria & ex malitia ſua præcogitata, with the other riotous pers 
(ons, cut down the ſaid guick ſet Hedge, prout ft is bi foze allet g- 
I 22885 | ed; 
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ed ʒ Et hoc petit quod inquiratur, &c. Et dęefendens ſimiliter: And 
the Uerdic was againſt the Dekendant. And it was now moved 
in arreſt of Indgment, that there is not any Jflue here jopned; 
Foz de injuria ſua propria, where one juſtifies oz a wap, 62 ſuch 
particular cauſe, is no Iſtue: But he ought particularly to'tra- 
verſe the Pꝛeſcription alledged, as it is reſolved,” Co. 8. fol. 55. 
Crogats Caſe. Alſo ik it ſhould be a good Plea to ſap, De injuria 
ſua propria, pet he ought to ſap, abſque tali cauſa; Fo the whole 
Cale is in Jllue : And of that opinton was the whole Court.“ Se. 
condly, admitting it to be a good Jſſue, pet there is a mfffrta!.; 
Fo? theVen.fac. is onely deLiverington,where theCloſe is, tohkte⸗ 
as it ought to have been alſo from Shelley and Newport, from 
which places and to which places the way ts ſuppoſed to lead. And 
ſo was the opinion of the whole Court: But then it was mdved, 
that here was an Jſſue of Not guilty, which ig fo2 the riotous en- 
try, and riotousAfſembly.,which is a bꝛeach of the good behaviour: 
IUherekoze the Iſſue is well joyned and tryed fo2 that. But the 
Court held, that that Trial ok the Iſſue of Not guilty, is but mat⸗ 
ter of koꝛmʒand the ſubſtance is upon the ſpecial matter kound. And 
ik it had been found koꝛ the Dekendant, it ſhould not have been in⸗ 
guired of; And the trial had been ill fo2 all: Wherefoze it was 
adjudged fo2 the Oekendant that he ſhould be dilcharged. 
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_ - - + Greeve verſus Dewel. 


Re ſpaſs: Upon [pectal Uervic the Caſe was ſuch, William 
Greeve was leiled of this Land in fee, having two ſons Ri- 


chard and V Villiam , and deviſed it to VVilliam his (on fo2 his 


like, and after to Thomas fon of the ſaid VVilliam his ſon (er- 
cept the ſaid V Villiam his ſon purchaſed other Lands of as good 
value foz the laid Thomas, and then the ſaid VVilliam to have 
the (aid Lands ſo deviſed, to fell at his pleaſure,) and Thomas 
to pay to his two ſiſters ten pounds a piece. VVilliam did not 
purchaſe any Land, and dyed; Thomas enters and papes the 
ten pounds a piece to his ſiſters, TUhat eſtate Thomas had; 
whethSa fee oz koꝛ life onely, was the queſtion + (Fo2 Thomas 
was dead, and the Dekendant claimed under his heir; And the 
Plaintiff was heir to VVilliam the Deviloz:) And all the Ju⸗ 
ſlices relolved, that Thomas had a kee; Foz ſo his iutent thzough 
the whole Ulill appears ts be: Foz when tit is limited ta 
VVilliam fo? his like, which is an expꝛeſs eſtate, and there is 
no eſtate limited to Thomas, bit it is appointed that he chall 
pay to his two ſiſters ten pounds a peice; Ik the Erception 
had not been omitted, (which is but a Parentheſis) it had been 
apparent that he chould have a kee by his intent, aud by the 
Law: Foz thcſe wozds, And he to pay, & c. 1s all one. as if 


1 


(23) 
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it had been (aid, paying ſuch a lumme. Aud that is in conube⸗ 
ration of the Land deviſed, and not in reſpcc of the Land pur. 
chaſed by him; Foz it cannot be annexed thereto. Vide fo this 
point, Coke 3. fol. 3. Boraſtons Caſe, and lib. 6. fol. 16. Colliers 
Caſe. And the Exception maks it the ſtronger 3 Foz it ig li. 
mited, If William purchaſe other Land, of as good value for 
Thomas (which is intended of an eſtate in kee) that then illi 
am ſhall have that Land deviſed to {ell at his pleaſure 3 TUhich ig 
that William ſhould have the fee back from Thomas; And the Cx. 
ception not being perkozmed, it thereby appears, that Thomas 
ſhould have a fee; CTA herekoze rule was given to enter Judgment 
accozdingly fo? the Ocfendant, But afterwards, by the impoz⸗ | 
tunity of che Plaintiff, being a pooz man, and quaſi diſtrected, 
thep. would adviſe thereof until the next Term, that in the in- 
terim there might be compoſition betwirt tbem: And Athoe Sex. 
jeant (who wag koz the Ocfendant) ſaid unto the Court, that this 
queſtion was in the Common Bench betwixt Greve and Armſted 
upon this Mill: And it was there adjudged to be an effate in 
kee in Thomas, and not fo? life onely , as the Plaintiff would 
pretend. | 


Stamp and his wife verſus White and his wife. 


(24) A Ction fo2 wozds, koꝛ that the Defendants wife ſpake of the 
Platniffs wife theſe wozds ; Thou art a Theeviſh Rogue, 
and a Theey:ſh Quean ; For thou haſt ſtoln my Faggots; (innuen- 
do 5 Faggots of the ſaid Whites and his wives:)The Defendants 
pleaded Not guilty, and being found fo2 the Plaintiff, it was mo⸗ 
ved by Briſcoe in Arreſt of Judgment, that theſe wozds be not 
Actionable; Fo? the firſt wozds, Theeviſn Rogue, &c. are too 
general, and Adjectivelp ſpoken , and do not charge her to be a 
Thie. Foz the other wozds, Thou haft ſtoln my Faggots, it is 
impoſſible ; Foz, a Feme covert hath not any goods which can be 
ſtoln: Sed non allocatur; Foz they be woꝛds vcry ſcandalous , 
and are to beunderſtood accozding ta common intendment, that 
ſhe charged her with the ſtealing of her Pusbands Faggotg: And 
charged her with Felony; And whoſe the goods were is nos mate⸗ 
tial: UUbherefoze it was adzudged koz the Plaintiff. 


Martin and his wife verſes Stradling, 


C25) 1 fo2 theſe wozds of the Plaintiffs wike Thou art a 
Witch, and haſt bewitched my wives milk: After Qerdict 

fo the Plaintiff, it was moved in Arreſt of Judgment, that to 
lay, Thog art a Witch, generally without moze, is not Actionable : 
Then to ſap, Thou haſt bewicch.d my Wives milk, is „ : 
” | 2 
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Fo a Feme cannot have milk of Kine, but it is her husbands: FD 
And it may be intended, that it was the milk in her beaſts; And 

being doubtkul, it is not adionable: TUHherefoze the Court 

would adviſe. LE 710 5 


; Eyres verſus Sedgewicke, Trin. 18 Jac; Rot. 981, 
7511. ThE Wiltſh. | 


Aer upon the Caſe: Whereas Anne Petty, Term. Mich. (26) 
X 16 Jacob, pꝛocured a Supplicavit of the good behaviour a⸗ 
gainſt William Parry, directed to the Sheriff of Wilts, and ob- 
tained a (Warrant koz the arreſting of the (aid W. P. to finde 
Suretieg, directed to the Qefendant and others, as ſpecial Bay- 
liffs, who arreſted the {aid W. P. and afterwards negligently 
ſuſfered him to eſcape : that the Defendant akterwards made 
| a falſe;Afidavit in the Chancery concerning the execution of this 
3 Marrant; (and ſhews what verbatim.) The ſubſtance whereof 
wag, that he by vertue of the ſaid Warrant arreſted the 
ſaiv W. P. Aud that the Plaintiff and others violently reſcu- 
ed the pꝛiloner, ſo as he eſcaped; And that the ſaid Plain- 
tiff held him till the pꝛiloner eſcaped ; ubi revera he did not 
reſcue him, no2 hold the Defendant till the Pꝛiſoner eſcaped, 
By reaſon of which falſe oath he was impꝛiſoned by the Lozd 
Chancelloz, and enkozced to be at great expences koz his de⸗ 
liverance ; Foz which cauſe he bzought this Action. The De: 
| fendant pleaded Not guilty, and found agatuft him, and now 
6 moved in arreſt of Judgment, that this action lies not; 
Foz when any one takes an oath in a Court, the Court al-⸗ 
wales pzeſumes it to be true, until his oath be diſpꝛoved, 
and he be convicted of per jury by endiament oz cenſure in 
the Star-chamber, oz otherwiſe ; And not in an Action upon 
the Cale: Foz it would be very miſchievous ik the truth oz 
faiſhood of an oath ſhould be tried by Action upon the Caſe. 
And as to that point was cited 21 Af. Pl. that Adion upon 
the Cale lies not againſt an Endictgz 3 koz that he did it up⸗ 
on his oath; And a Caſe, Michaelmas 38 and 29 Elizab, 
in the Common Bench, betwirt Damport and Smithſon, where 
it was reſolved, that where an Action upon the Caſe was 
bzought againſt the Defendant, ſuppoſing that he gave falſe 
teſtimony concerning the value of a Jewel, Judgment was, 
that the Action lap not; Foz then every one ſhould be dzdawn 
in queſtion by Actions upon the Caſe ; which would be incon⸗ 
ventent 3 And of that opinion were Montague, Doderidge, ann 
Chamberlain, who delivered their gpinions ſeriatim, that thig 
Action lay not; Foz, foz miſoemeanour in Courts, everp 
Court (where the abuſe is committed) (hall have the exa⸗ 
mination thereof, and if they find misdemeanours , map 
puniſh it: But to puniſh it by an Acton upon the Caſe, 
hb b upon 
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upon pꝛetence of a falſe oath, hall not befuffered ; Foz as Do- 
deridge aid, if it ſhould be examined in an Acton upon the Caſe, 
then per adventure one Tlitneſs would {wear againſt that which 
the other had depoſed upon his oath, and ſo there houÞ beoath 
againſt oath ; And the Law cannot know which of them ig 
true, but ſhall preſume the one to be as well true as the other: 
TUherefoze the Law will not Luffer ſuch an inconventence, but 
it ought to be puniſhed by conviction upon endicment, oz Duit 
in the'Star-chamber. And Doderidge ſaid, that he knew in 
the Cale of Skelcher vers Harriſon, in this Court , where an 
action was b2ought againſt one fopputting'in ill and kalle bayl , 
to diſcharge his bayl in London; The better optnion was, that 
the action was not maintainable; but by bis means the action 
was compounded, and no Judgment given: So they held here, 
that this being an offence in a judicial Court, an ackion upon 
the Caſe lies not. But Houghton Juſtice held the contrarp; 
Fo? being averred to be kalte, the action is well maintatnable, 
foz he is vamnified by that kalſe oath ; And there is nat any rea- 
ſon he ſhould be without remedy : Alſo, this Affidavit ig a vo- 
luntarp ac by him; TUherefoze if it be falſe, it is reaſon he 
ſhould have his remedy again&him ; Foꝛ an action upon theDta- 
tute of 5 Eliz. fo per jury, lies not upon ſuch & falſe oath, But 
if he had come in by pzocels of Law, as a TWitnels, it had been 
otherwiſe ; Fo? if it were falſe, he were puniſhable by the (ald 
Statute, 02 by endictment ; But not here: TUherefoze he cou- 
ceived it realonable, that the action ſhould lie: But notwith- 
ſtanding his opinion, it was ad judged koz the Defendant. 


Bard verſus Bard, Trin. 18 Jac, Rot. 


A Sſumpſit; TUhereas they Inſimul computaverunt, concern- 
ing the arrearages of ſuch Rent ilſuing out ok the Deken⸗ 
dauts Land, and about papment of a Legacy of 50 l, due unto 
the Plaintiff by his fathers Deviſe ; And it was kound that 300 1. 
was due unto him: That the Defendant in conſideration there- 
ok, pꝛomiſed to pay it at ſuch a dap. The Defendant pleaded 
Non aſſumpſit, and found againſt him: And it was moved in 
arreſt of Judgment, that it doth not appear here, that the 
Defendant was Executoz, oz was chargeable with the payment 
of this Legacy, no2 that he had 4ſez- to pay it, no2 how he was 
chargeable to the payment of this Rent; Therekoꝛe there is not 
any conſideration fo2 this pꝛomiſe; fo no cauſe of action; Sed non 
allocatur - Foz it ſhall be intended he was chargeable, otherwiſe 
he would not have made any ſuch pzomile ; And they accompting 
together, and he pzomiſing to pay, was a ſufficient cauſe of his 
action: TUhcrefoze it was ad judged fo the Plaintiff, 
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Hills verſus Cooper, Trin. 18 Jac, 
. Kot. 361. 


Ebt liponu an Obligation fo2 33 I. The Dekendant demands 
Oyer of the Bond, which was entred in theſe wozds, Non 
verint, & c. teneri in terengentate liberis: And thereupon the De- 
fendant demurred, becauſe both woꝛds are inlenfible, and can⸗ 
not be taken fo? 33 l. Foz terengentate is not thirty thꝛee, noꝛ libe- 
ris ts libris: CUherekoze it was held by the whole Court to be a 
void Bond, and cited that betwirt Partroſe and It was 
adjudged, that where a Bond was in 0 licteris pro libris, it was 
avoid Baild, and ſo here: Wherefoze it was adjudged koz the 
Defeudait, 8 Ih | 70 a Zinn | : 


ng Bayley verſur Purley Trin. 18 Jac. Rot. 1275. 


A Sſumpſit: (UAhereag the Defendant being indebted wits 
HA bim in 200 l. fog n Legacy giventinto his Feme; pꝛomiled 
if he would fobcar the papment, that he woulu pay him ko; it 
uaccoꝛding to the rate of ten pounds per cent. And alledgeth in 


facto, that he fozboze him from the 26'of Auguſt, 17 Jac, which 


was the dap of the pzomiſe, until the time of the Bill exhibited, 
viz, 26 Januarii, 17 Jac. and that he had not pald the 200 l. no2 
9 l. 48. £02 the foꝛbearance fo? the Nun „licèt requiſitus 12 
Febr. 17 Jac, After Aerdict, upon Nov, affunſyfic pleaded, and 
found fo2 the Plaintiff, it was now moved in arreft'of Judge- 
ment, that the Declaration was not good; Firff, Becaule it is 
in conſideration that he ſhould fozbear, and he doth not ſhew any 
time. Secondly, Becaule it is atledged, that nine pounds four 
ſhillings is due fo2 the (aid time from Auguſt to January; and 
doth not ſap ſecundum ratum of 10 per 100. And in truth, upon 
computation, this is moze than is due. Thirdly, Foz that the 
requeſt is alledged to be after the action bzought : And upon 
the fir motion they held the Declaratfon to be ill, eſpecially fo: 
the ſecond cauſe; and appointed that Judgment should be ſtayed 


until it were moved. on the other part. 


John Stowes caſe, 


Ohn Stowe was enbiced upon the Statute ok 31 Eliz. be: 
] cauſe he had erected a- Cottage five years laſt paſt, and 
had not-alotted tour acres of Land, accozding to the ſaid 
Statute de cerris menſurandis, and had continued it ever 
ſince. The firſt exceptlon was, that this Indickment was 
fo? erecting a Cottage five years paſt, whereas every of- 
fence ought to be puniched within two years by Endid- 
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(31) 


(32) 


(33) | 


ment oz infozmatton, by the expzels woꝛds of the Statute of 31 
Eliz.cap. y. otherwiſe it is not puniſhable, and therefoze not good, 
Secondly, Becauſe he doth not ſap, that he voluntarily continu⸗ 
edit; which are the expꝛels woꝛds of the Statute. Thirdly, 
Foz that it is expꝛeſſed to be by the. Statute de terris menſuran- 
dis, whereas there is not any ſuch Statute, but it is an D2dinance 
onely: And koꝛ theſe cauſes the Endicment was held to bs lll; 
And the Defendant was dilcharged. | | 


Evans verſur Warren. 


A Sſamptr :. CUhereas Robert Warren teſtatoz to the Deken. 
1 dant, was indebted unto him in 26 l. The Defendant being 
his Adminiftratoz, in conſideratione inde; and that the Plaintißf 
would fozbear to ſue him until he had execution upon ſuch a 
Judgment, pꝛomiſed to pay within a moneth akter execution ob. 
tafned : And alledged in facto, that he fozbote, and thatthe other 
obtained execution, and had not paid. After Uerdic,upon Non 
aſſumpſit pleaded, it was moved in arreſt of Judgment, that 
this was nat any conſideration to ſue him being Adimtniſtratoz, 
unleſs it had been alledged that he had A4/er-, which was not 
done: Aud the Court doubted thereof; pro quo adjournatur. 


» i& $<..- 71 15 ; 
Lutwich verſus Mittog, in the Court of Wards, 


| &r was reſolbep by the twp Chief Juſtices , Montague and Ho. 
bert, and by Tanfield Chief Baron, That upon a Deed of 
bargain and ſale foz years, of Lands whereof he himſelf fs in 
poſſeſſion, and the bargainee never entred; Ik afterwards the 
bargainers make a Szant of the Reverffon (reciting this Leaſe) 
expectant upon it, to divers uſes, that it is a good convepance 
of the Reverſion ; And the Eſtate was executed and veſted in the 
Leffee foꝛ years, by the Statute ; and was divided front the Re: 

verſion, and not like to a Leaſe fo; years at the Common Law: 

Foꝛ in that caſe there is not any apparent Leſſee, until he enters; 

But there, by operation of the Statute, it abſolutely and actually 

veſts the Eſtate in him, as the ule, but not to hade Trefpaſs with. 

out entry and actual poſſeſſion $ Therefore they would not per⸗ 

mit this point to be further argued, 


Dawney verſus Dee, & alios, Trin. 18 Jac, Rot, Suſſex, 


A upon the Caſe ; TUhereas the Plaintiff 5 July, 16 Jac. 
was ſeiſed in Fee of a Eapital Befſuage , called Moor: 
place, and one hundzed acres of Land and Meadow fn Pet- 
worth, occupied with the ſaid Meſſuage, of the mmual va- 
lue of one hundzed pounds; In which Befſuage he * datt 


— 
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thoſe whole Eſtate, cc. and their Farmers and Tenants there⸗ 
of, from time whereof memoꝛzy, ct. have uled to keep hoſpi⸗ 
tality: And that whereas within the Parith⸗church ok Per- 
worth the ſaid 5 July, 16 Jac. and from time whereof, cc. there 
was; and pet is, a little Chappel on the J2ozth- part of the 
Chancel, called the Parſons Chancel, parcel of the Church; 
And whereas the fatd 5 July, 16 Jac. and from time whereof, ec, 


were ſeats placed in the laid Chancel: And whereas the Plain⸗ 


tiff, and all thole whoſe Eſtates, ac. from time whereof, cc. 
have -uſed to repair and ſuſtain the ſaiv Chancel, and the ſeats 
therein, as often as need required; By realon whereof he and 
ail whole Eſtate, 4c, he hath in the laid houle, have uſed fo2 
him and his family, to ſit iu the ſeats of the laid Chancel; and 
to burp the perſons dying within the ſad Houſe, in the laid 
Chancel; And that none other during all the laid time, with⸗ 
out their licenſe, uſed to (it there, oz to be buried there: That 
the Dekendants præmiſſorum non ignari, malitiose impediverunt 
him to enter and ſit in the ſaid ſeats in the laid Chancel, to hear 
Divine Service, from 5 July, 16 Jac. until the firſt of May, 18 
Jac. whereby he could not enter into the laid Chancel, and ſit 
within the ſcats thereof, to his damage of fozty pounds. The De- 
fendant pleads, that the Earl of Northumberland, the fozeſaid 


5 Jul. 16 Jac. & ſemper poſtea, was ſeiled in fee of theÞonoz 


of Petworth in the County of S. And that the ſaid Chancel 
is parcel of the laid Honoz; And that the Oefendants the laid 
5 Julii, 16 Jac. being ſervants to the ſaid Earl, and reſident in 
the laid Ponoz, divers times afterwards, unttl t May. 18 Jac. 
when Divine Service was celebzated in the ſaid Church, (ate 
in the ſeats of the laid Chancel; by command of the ſaid Earl, 


to hear Divine Service there; Qaæ ſunt eadem impedimenta, 


whereof the Plaintiff complaineth. And upon this the Plain- 
tiff demurred; Firſt, becaule they plead, that it is parcel of 
the Ponoz, which cannot be; Foz being alledged, that it is 
parcel of the Church, it cannot be parcel of the Honoz: So 
the ſubſtance of the Declaration is not anſwered. Secondly, 
Becaule it ts ſuppofed by the Oeclaration, that they diſturbed 
him totally to enter into the Chancel, and to ſit there; which 
is not anſwered by this Plea: And of that opinion was the 
whole Court, that the Bar was not good. But then exception 
was taken to the Declaration, becauſe he pꝛeſcribes ta have 
that liberty appertaining to his houſe, and doth not chew that 
it is an ancient houſe ; otherwiſe he cannot preſcribe thereunto, 
as in the caſe, 6 Eliz. Dy. 71. of Ale-Brewers Park: Sed non 
allocatur 3 Fo; the Court ſaid, there was a difference when one 
pꝛeſcribes to have an Dffice, and the p2ofits thereto, he ought 
to ſhew it to be an ancient Office; And fo2 a cuſtom in a Utll, 
he ought to ſhew that it is antiqua Villa: But when it is ſuppo. 
fed, that he is ſeiſed in fee of a capital Meſſuagez and time, xc. 


bad 


mh. 
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had to that appertaining, cc. it is therein included, that it is an 
ancient Meſſuage, and might have ſuch a puviledge. Secondly, 
It was objected, that this allegation ok the Diſturbance wag ill, 
without alledging a ſpecial diſturbance, how he was diſturbed 
particularly: Sed non allocatur; Fo? tt ſufficeth to alledge a ge- 
neral diſfurbance t So it is uſual to alledge it in an Agton fo2 
ſturbing one to ule a Fayze oz Market, oz to hold Court, and 
take the pzofits. And an ex pꝛels p2eſident was cited in this Caſe + 
CUhereupon this Declaration was framed in the new Book of 
Entries, fol.8, the Caſe of Sir John Harvey, where he pꝛeſcribed 
to have to his Mannoꝛ of Ravenſcrofra burytng place and ſeats 
within the Church of Hardinfton ; And fo? diſturbance of his bu- 
tping there, he bzought his Action ; and adjudged fo2 the Plain- 
tiff chere: TUherefoze it was ad judged koz the Plaintiff, 
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Term, Sir Henry Montague Chief Juſtice of the Kings Bench, 


was made Lord Treaſurer of England, and ſwork'ih the Exche“ 


quer by a ſpecial commiſſion directed unto the Lord Chancellor 
and Barons, becauſe it was in Vacation time; notwithſtanding 
which he exerciſed his Office of Chief Juſtice, as in taking of 
Statutes, filing bay], &c. during all the Vacation, becauſe he had 
not any Writ of diſcharge from his place of Chief Juſtice, &c. 
And Sir Hemy Yelvertonthe Kings Attorney, was removed, and Sir 
Thomas Coventry of the Inner Temple, the Kings Solicitor, made At- 
torney; Robert Heath of the Inner Temple, Recorder of London, 
made the Kings Solicicor; and N of Grays Inne, 
made Recorder of London. | | 


Hulbert verſus Long, Mich. 14 Jac. Rot. 243. 


Ebt upon à Bill obligatozy, demanding thirty two pounds 
IL four ſhillings and ſeven pence * The Defendant demanded 
Oyer of the Bill, and it was, threty two ponds four ſhillings and 
ſeven pence ; fo threty fo2 thirty, and ponds fo pounds: And fo? 
this cauſe it was demurred, and ad judged fo the Plaintiff. Vide 
9 H,6. 7. 9 H. 7.16. Co. 10. 133, Osburns Cale, 


Gerrard verſns Wright, Hill, i 5 Jac. Rot. 1510. 


INohibition in the Common Bench: The Cale was; The 
L $202 and Covent of Hatfield Broad-oak in the County of 


Eſſex, was ſeiſcd in fee of the Reno2y appꝛopziate of Hatfield 


Broad-oak, andof a Farm called Downhall in the ſaid Pariſh; 
Time whereof, ac. Aud the laid P2ztozy being diſſolved by the 
Statute 2- H.8 (being one of the ſmall Bonafteries,)ann. 29 H. 
8, the ſaid King granted all the ]Iziozy of Hatfield, and there pol: 
ſeſſions, to the Pꝛioꝛeſs and Nuns of Berking anno 30 H 8. The 
Pꝛioꝛeſs and Nuns ok Berking by Deed enrolled, ſurrender their 
poſſeſſion to King H.8. Afterwards the Statute of 31 H. 8. was 
made; the Renozy of Hatfield was granted unto Trinity Col- 
ledge in Cambridge, who let it tothe Dekendant: And the ſain 
Farm of Hatfield was afterwards granted to one who let it to 
the Plaintiff.The Oefendant ſued the Plaintift in Court Chriſti- 
an ko: Tythes of the ſald Farm; and he bzought thereupon a 
| Prohibition 


53. 8888 


Emorandum, In this Vacation betwixt Michbelme: and Hilary 
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Prohibition containing all this matter; And it was thereupon 
demurred: And after argument at the Bar and Bench, Judg⸗ 
ment was geisen fo2 the Dekendanut, that conſultation (Mould be 
awarded; Foz Hutton, Winch, and Hobert refolved fo2 the De⸗ 
kendant; Kick they held, that appzopziations ta ſuch Abbeps 
were given to the King by the Statute 27 H. 8. Fo? all Tythes, 
Churches, tc. to them belonging, and what concerns any wap 
their pzofits, are given. Secoudly , Becauſe very much of the 
poſſeſſions of duch inkeriour Pꝛioꝛies conſiſted in Rectoztes aps 
p20p2iated, and the. intent was to give them to the King. Third⸗ 
by, Pꝛoxies and Spnodalgs were reſerved. to the Biſhop ; Foz 
they pzoperip-betonged to the Biſhop out of the Appꝛopziations. 
Fourthly, Becauſe there is a ſaving of all Rights and Jnterefts. 
of all perſons, others than the Founders, Donozs, and Patrons; 
Ind if the Appꝛopziation it ſelf chall be diſſolved, by the dillolt- 
tion of the bady wheteto it was annexed, it never was the in⸗ 
tent that the Advowſon (ſhould retoꝛn to the Patron; {Uherefoze 
this ſhews the intent of theStatute, that it never ſhould be gi. 
ven to the King, and ſhould never be diſſolved, A ſecond point 
reſolved bythem, was, that a perpetual, untty of a Church ap⸗ 
pꝛopziated, and the Land, is not any. diſcharge of the Tythes 
ok it ſelk: And the Statute 27 H. 8. doth not give any diſcharge, 
but gives anelp the poſſeſſions as they were in the hands of the 
Abbots ; And that rekers to the poſſeſſions,and not to the Tythes 
put of them, which are collateral things. And lo there be divers 
pilcharges ok Tpthes; Firſt, Beal Compoſition, which a Lay: 
man may have, Secondly, Diſcharge by reaſon of oꝛder, as Ci. 
ſtercians, &c. Thirdly, By reaſon of papal Bulls. Fourthlp, 
By preſcription, which ought to be onely by a Spiritual Cozpo- 
ration: And ik the Statute of 31 H. 8. had not been made, the 
perſonal diſcharge, as by Bulls, 02 by reaſon of ozder, had been 
viſcharged allo, ko; that the perſons to whom they were annered 
were diſſolved 3 therefoze, to pꝛebent it, the Statute was made, 
which o2dains,-that where any Yonaſtery was diſcharged from 
the papment of Tpthes in ſuch caſe the King ſhall hold the 
Land Diſcharged, notwithſtanding the Cozpozation to which 
ſuch puviledges were annexed. be diſſolved ; And there is 
not any clauſe to this purpoſe in 27 H. 8. And this Statute 
of 31 H.8. doth not extend ta Yonaſterics diſſolved by the Sta- 
tute of 27 H. 8. therefoze this reaſon of unity of poſſeſſion is 
not any diſcharge in it ſelf of the tpthes; And the Statute 
ok 31 H. 8. doth not extend to the Land in queſtion , becauſe 
it Both not intend to give a diſcharge, but to the Lands which 
came to the King after the fourth of February, 27 H. 8. and 
theſe Lands in queſtion were not given within that time, 
therekoze the diſcharge given by the Statute of 31 H. 8. doth 

nat extend unto them. See fo? this, Coxe lib 2.Green and Bal- 
{ers Calc, fol. 46. Lands given by the Statute of Prim. Fd.s, 


have 
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have not the benefit of the Statute of 31 H. 8. And all the 
clauſes of. 31 H. 8. which touch the polleſſion of ths Honacte⸗ 
ries, have relation ts thoſe Lands which came unto the King af- 
ter the fourth of February 27 H. 8. And although this clauſe; sf 


diſcharge of Tythes be in general terms, pet it ſhall have re: + 


latlon to the Lands which were bekoze mentioned: Alla in the 


clauſe it is mentioned, which were the ſaid Abbots, which is ta 


be intended to be the Abbey mentioned in the lad Dtatute 31 U. 


9. And Juſtice Hutton cited a Judgment iu the Erchequer, in 
the point, betwirt Liver and Read 37 Eliz, But Warburton 


Juſtice argued to the Contrary z Foz he held, that Appzopaiati- 
ons were not given to the King by the Statute 27 H. 8. lbcre. 
foze to ſupply that dekec, the Statute of 31 1H, 8. was made; 
Therefoze thoſe Appꝛopztations being given by the Statute of 
31H, 8. the ſaid diſcharge, extends unto them. Deconvly, The 


intent of the Statute of 31. 8. was to give equal diſchar ge 
to the one ag ta the other, as well to the Land given by the Sta⸗ 


tute 27 H 8. as to the Land given by-31 H. 8. And upon this 
reaſon is the Cafe of the Land of the to; of S. Johns of Jery- 
ſalem, in ro Eliz. Dyer. Btit notwithſtanding, conſultation was 
granted. Note, This Caſe is ſo reported by Juſtice Jones, 


e 
14 
TER: 


. 


l 17 o 


A VC 1 FOES | 

 Emorandum, The, fivſt day of February this Term, Sir James 

Leg late Attorney of, the Court of Wards, was made 
chief Juſtice of the Kings Bench, and the Lord Chancellor came 
and fate in Court; And Sir James Lea came betwixt two of the 
Kings Serjeants unto the bar, where the Lord Chancellor made 
a ſhort ſpeech unto him, of the Kings favour, and reafons in e- 
lecting him to that place,; And he being at the bar, anſwered 
thereto ſhewing his thankfylneſs , and endeavour in the due exe - 
cution of his Office. He then went into Court, and had his Pa- 
tent delivered him; which was openly read, and was a ſhort re- 
cital onely, that the King had conſtituted him to be chief Juſtice 


there, commanding him to attend and execute it; It was under 


Johnſons Caſe, 


Ohnſon Inne: holder of the Red Lion in Holborn, was endi⸗ 
"1 >:d upon the Sratutes of 13 K. 2. and 4 Hf. 4. QQhereas the 
common pꝛice of Dats in Brainford betwixt the firſt of March 15 
Jac. and 1 Martii 1 Jac. wag not above the rate of 20 d. pro quoli- 
bet modio; C hat the defendant, exiſtens communis ſtabularius, ſold 
diverſis ſubditis Dom. Reg. infra domum manſionalem in Holborn, 
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two hundzed buſhels of oats fo2 two ſhillings eight pence the 
buſhel,contra formam Statut. in hujuſmod. caſ. edit. & proviſ. The 
+ Defenvant pleaded Not guilty, and found againſt him: And 
now divers erceptions were taken to this indigment; Fir , 
Becauſe the Oefendant hath not any addition; And by the Sta. 
tute of 2 H.6. every Endiament o2 Pꝛoceſs, whereupon aup is 
endictcd, ought to have the addition; Therefoze the Endiament 
was vold: Sed non allocatur z Fo? the Court laid, true it ig, 
that an addition ought to be in Endicments: And ik a party 
be Dutlawed , and there be not any addition „the party may 
avoid the Endiament koz want ok addition, oz by exception 
thereto, upon his appearance: But when he appears, and 
doth not take exceptions, but pleads to the Iſſue, and it 18 
found againſt him, he admits it, and hath. paſſed by the an. 
vantage, and cannot now take: exceptions, FO2 want of addf: 
tion. Another exception was taken, becaule the Endicment is, 
Quod commune vretium in mercatis, & c. was not, ulira 20 d. 
the buſhel , which is uncertain; Foz it is not ſaid what was 
the pꝛice, which ought p2eciſely to be ſhewn; Foz he fs to foꝛ 
keit by the Statute 4 H. 4. ko; 4very-buſhel fold by him over 
and above the common pꝛice in the market, the quadzuple value; 
And therefo2e he ought to ſhew what was the common pice in 
the market: Sed non allocatur. A third exception was, be- 
cauſe the Endictment is, Quod commune pretium pro quoliber 
modio avenarum non fuit ultra, &c, where it ought to have been 
pro modio, oꝛ pro aliquo modio, aud nat pro quolibet ; Fo2 as 
this Endicment is, although diverg"buſhels be ſold at above 
twenty pence, if every buſhel be notſold at that pie, it is an 
ofence , which ought not to be (a alledged 3 Sed non alloca- 
tur. A fourth exception was, becaiiſe the Endiament is, 
Quod Johannes Jonſon exiſtens communis ſtabularius, ſold, &c. 
which inkers, that he was a common hoſtler at the time of the 
Endiament, and not at the time ok the oſtence committed: And 
it was compared to an Endiament upon the Statute of 8 H. 
6. which hath been oftentimes diſcharg?d as vold; Foz that 
is, that one ſuch entred into Land, exiſtens liberum tenemen- 
tum of the ſaid J. S. which might be at the time ok the En: 
ditment, but nat at the time of the entry; Aud it ought to be 
certain, and not by intendment: Sed non allocatur ; Foz there 
the offence is not referred to the time of the entry into the Land 
pꝛectſe ly, being referred to lilberum tenementum: But here, it 
is ta the perlon, which may be well intended at the time of 
the ſelling, c, as 28 H. 5. Ciens canem ad mordendum oves 
conſultò, refers ta the perſon, and to the time ok the oiferice, 
A fifth exception was taken, becauſe the Endicment is, That 
he ſold wichin his manſion-houſe, any u3th not ſap within 
his Inne: Sed non allocatur; Foz it ſhall be intended 
to be all one. A fürth exception was taken , — he 
old 
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fold diverſis ſubditis Domini Regis and doth not ſay , hoſpitibus ; 
1102 to be expended fo2 pꝛavender; Foz otherwiſe it is no offence , 
ik he doth not ſell them fo2 pꝛovender to be expended in the houſcs 
Fo? if be ſell them in grals to be carrped into another Country, oz 
Realm, it is not any offence within this Statute: Sed non allo- 
catur, A ſeventh exception was, becauſe it is not ſhewn what 
time he bought oꝛ ſold theſe oats, and it might be many years be- 
koze, and therefoze he ought to have expꝛeſly (et koꝛth the preciſe 
time, and within the laid markets, and ſold them within the 
ſatd time, otherwiſe there is not any pꝛeciſe offence ſhewn: Sed 
non allocatur; CUherefoze it was adjudged koꝛ the Ring. Note 
This was the firſt caſe which was adjudged by Sir ame Lea af- 
ter he was chief Juſtice upon the firſt argument, by the importu- 
nity of Sir Thomas Coventry the Kings Attorney, who pretended to 
have the more ſpeedy diſpatch for the benefit of the Common» 
wealth: And that many of theſe faults were aided by the conclu- 
fion of the Endictment; That theſe offences were done againſt 


former Statutes, &c. 


Sir Henry Snelgar verſus Henſton, 


Eptevin of the taking of four. Beaſts ; Che Defendant g (4) 

vows fo? Rent reſerved upon a Leaſe fo2 years, of the mot: 
ty of the Land, whereof he was Tenant in common with Sir 
Henry Snelgar , rend2ing one hundzed pounds per annum; And 
that this Leaſe was aſſigned to Sir Henry Snelgar , TWherefoze 
he diſtrained: And it was demurred, whether one Tenant in 
common may diſtrain upon the other: And adjudged, that it 
might be, where he comes in, under the Leflee : And the di⸗ 
ſtreſs may be taken in any part of the Land: AUherefoze the 
Defendant had retorn, Jt was then ſurmiſed on the Defen- 
dants part, that fozty Beaſts were taken and impounded, any 
all the fozty were not delivered back again, and therekoze pzayen 
that the Sheriff ſhoͤuld make Deliverance unto him of fozty ; fox 
kour B 5 not a ſufficient diſtreſsz And he had taken ſe. 
curity of the Plaintiff to pzoſecute foz kozty Beafts taken, 
C{herefoze the Sheriff ſhould deliver all the Beaſts , 02 his 
Bond to pꝛoſecute: But the Court dented it, fozaſmuch as the 
- Plaintiff had declared but of four Beaſts taken, and the De⸗ 
fendant agreed, that four were onely taken, and avows fo 
them, he is therefoze now without remedy : But he might in his 
Avow2y have ſhewn that fozty Beaſts were taken, and have a- 
bowed fo2 all, and pꝛaped retozn fo2 all, although the Plaintiff 
had not declared of ſo many; But becauſe he hath not done la, 
he is without remedy to have retozn of mo2e than he avows foz - 


the taking. 
$4 — — Parker 
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Parker verſur Brown. 


(7) sſumpſit: Whereas he was ſuitoꝛ to the Sheriff of Middleſex, 
A to obtain the office of Under-ſheriff fo2 (uch a pcar, and ta 
be made Under ſheriff koz the lame pear , and was very likely ta 
obtain the laid place; Foz which the Dekendant allo at the ſame 
time was a ſuito?z That the Dekendant tn conſideration the 
Plaintiff would dcſiſt his ſuit , promiſed to the Plaintiff, if he 
obtained the ſaid office , and was made Under-ſheriff, to pay 
unto the Plaintiff 20 l. fo2 ſuch a Selding, which the Plaintitf 
had delivered unto him: And alledgeth in facto, that he delivered 
to the Dekendant the ſaid Gelding; And that the Dikendant was 
made Under-ſheriff, and executed that office to the (ai: year x 
And that he had not paid, 4c. Upon Non aſſumpfit pleaded,and 
Uerdia found kez the Plaintiff, Judgement was given in the 
Common Bench fo2 the Plaintiff ; And now Error bzought in 
the Kings Bench: And the Erro? inſiſted upon, was, That this 
is no {awful no2 valuable conſideration. But all the Court held, 
that the conſideration was good and valuable; Fo? by this means 
the Plaintiff deſiſted from his ſuit , and the Dekendant obtained 
the laid office : TUhercfoze the Judgement was affirmed. 
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Benſon aud his wife ver/us Hall and his wife. 


. 


* c Ction fo theſe wozds by the Feme, of the eme, 
95 — N = 0 Thou perjured beaſt, Iwill make thee ſtand upon 
| 72) | V a ſcaffold in the Star. chamber. Jt was mover in 
et arreſt of Judgement , that theſe wozds be not 
” >| actionable , being ſpoken adjealvelp, not poſt- 
r tively, Thou art a perjured beaſt : But it was 
adjudged that the Action well lay; Foz the laſt wozds do not 


mitigate the kozmer, but chew what was her intent in theſe 
wozds. | | 


Bothe verſus Cramptan, - 
| { 


A Sſampſirt TUhereas a Legacy of 40 1. was deviſed to the 
13{aintiff by 1. S. who made the Defendant his Exrecutoz 
And that divers Hoods came to the Oekendants hands, and the 
JIlaintiff intended to ſue him fox that Legacy ; That the Deken⸗ 
dant in conſideration the Platntiff would kozbear his ſuit, at 
Cach a time pꝛomiſed to pay, cc. Upon Non aſſumpſit pleaded, 
and fou d for the Plaintiff, it was moved in arreſt of Judgement, 
that the Declaration was not good, becauſe he doth not aver 
that he had 4½ets at the time of the pꝛomiſe: Sed non allocatur; 
Fo2 it ſhalt be intended he had, otherwile he would not habe made 
ſuch a pꝛomiſe: UUhertfore it was adjudged foz the Plaintiff, 


Swadling verſus Piers, Mich 18. Jac. rot. 49, 


jectione firmæ of a Leaſe of Tythes, And doth not ſew 
that it was by Deed: And becauſe Tythes cannot paſs with- 
out Deed; After Qervic fo2 the Plaintiff, exception being taken 


fo? this caufe, it was ruled to be ill, and adjudged koz the De- 
kendant. | 


Hayton 


(3) 
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Hayton verſus Wolfe, Mich, 17 Jac. rot 290. 


(4) F Rrorofa Judgement in the Common Bench: The Caſe wig 
*(uch; John Wolfe Adminiſtratoꝛ of John Aldrich, de bonis non 
adminiſtratis by John Talbot, Exzcuto of the laid John Aldrich, 
not adminiſtred by John Armiger (Adminiſtratoꝛ of the fats John 
Aldrich) bꝛiugs Debt upon a Bill of 40 |, againit Hayton, The 
Dekendant pleaded,that the ſaid John Aldrich made the laid John 
Talbot his Erecuto2, who adminiſtred, and afterwards died, and 
made one Benjamin Roblet his Exetutoꝛ, Qui ſuſcepit onus exe- 
cutionis teſtamenti of the ſaid John Talbot, and adminiſtred di- 
vers of his Hoods 3 UUhich Benjamin is yet alive. The Plaintiff 
replies, Quod bene & verum eſt, that the ſaid John Aldrich made 
the lad John Talbot his Executoz, who adminiſtred the Ooods, 
and afterwards died, and made the ſaid Benjamin Roblet his 
Executoꝛ: But he further (aith, that the laid John Talbot did not 
p2ove the Cuil of the ſald John Aldrich 5 And that the ſaid Ben- 
jamin Roblet, ante quod ſuſcepit opus executionis teſtamenti of 
the ſaid John Talbot, refuſed betoze the Oꝛdinary, ſuch a pear,day, 
and place, to be Executo? to the ſaid John Aldrich, oz to adminiſter 
his Goods, as Executo2 unto him; And hereupon the Defendant 
demurred, and it was adjudged fo2 the Plaintiff in the Com: 
mon Bench: And now Error being bzought , the Erroz was al⸗ 
ſigned in matter of Law, Firff, That the Replication is a de⸗ 
parture from the Declaration, wherein he luppoleth John Talbot 
to be Erecuto2 to John Aldrich ; And fn the Replication it is 
alledged, that he died befoze Pꝛobate of the Teſtament, fo as he 
was never Executoz, which is contrary to the Declaration: But 
it was thereto anſwered by Heoden Ser jeant, that it was not a- 
np departure, but ſtood well with the Declaration: Foz, in that he 
was named Exccyto2 by Jahn Aldrich, he might befoze pꝛobate 
have adminiſtred, and when he died befoze pzobate,he died inteſlate, 
quoad being Erxecuto2 to John Aldrich, und his Erecutoz cannot be 
Executoꝛ to John Aldrich, Vid. 22. Eliz. Dy. 37 2. A ſecond queſtion 
was made, whether he might take upon him to be Executoz of 
John Talbot, and refuſe to be Executo) of John Aldrich: And the 
optnfon of the Court was with the Defendant in theTUrit of 
Error, that the firſt Judgement (ſhould be affirmed; Foz as to the 
firſt, The Declaration is good, that he adminiſtred as Executoz: 
And the Replication fs not any departure; Foz that chews how 
he was Executoz, quoad Admitkriſtration, but not abſolute Execu⸗ 
to2, becauſe he had not pꝛoved the TUill t. And then, when he died 
without pꝛobate, the firſt Teſtata? died inteſtate. Secondiy, thep 
held, that he might well aſſent to be Executo? to the one Teſtatoz, 
and refuſe fo2 the other; and not like tothe cales put of alſign- 
ing Dower upon condition, o2 to aſſent unto Legactes conditio⸗ 
nally, o2 to allent to one part of an Eftate in a Legacy ot a term, 
. 02 


— — — 
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02 to an Attoꝛnment, to part and not to all ; Foz thele UUiils are 
ſeveral, and therefoze he may aſſent to be Executoꝛ to the one, and 


not to the other: UUhereupon the Judgment was affirmed. Vid. 
Co. lib. . fol. 41. Henſlows Caſe, Dy. 367. 34 H. 6. 14. 44 Ed.3 1 6. 


Amcotts verſus Catherich, in the Exchequer, 


12 by Quo minus in the Exchequer, fo2 Lands in Pen- (3) 
chard in the County of Durham: Upon Not guilty pleaded, 
and a ſpectal Uerdic found at the Alliſes in Durham, the Caſe wag 
ſuch; Baron and Feme Tenants in ſpectal tail, had Jſſue, the Feme 
dies, Matthew Amcotts the Baron makes a Deed of Feoffment to 
the ule of himſelf koꝛ like, and after to the uſe of Alexander his ſon 
in tail, and Letter of Attoznep to make Livery : Befoze Livery is 
made, he takes Suſan to Feme,and after Livery was made to thoſe 
uſes,the Baron dies; The tenant endows Suſan,who takes the De⸗ 
fendant to husband: And Alexander the ſon enters, and bzings 
Treſpaſs: And whether this Dower was well aſſigned, was the 
queſtion; And argued at the Erchequer bar two ſeveral Terms. 
The firſt queſtion was; TUhereas Baron Tenant in ſpecial tail 
with his Feme, having Jſſne by Her, and ſhe dies, and he taking a 
ſecond Feme, makes a Feoffment, TUhether this ſecond Feme be 
dowable of this poſſeſſion, and that the aſſignment of Dower un- 
to her were good. Secondly, Admitting ſhe were dowable, pet in- 
almuch as this Livery was made upon a Deed of Feoffment,ſeal- 
ed befoze the Coverture, vet executed after, to the uſe of the Baron 
£02 life, whether che be now dowable: And it was refolved,and ſo 
ad judged, that che is not dowable; Foz this iivery doth not gain 
unto the Baron any new Eſtate 5 But being eodem inſtanti dzawn 
out of him, it doth not gain unto him any ſeiſin, whereof his Feme 
is dowable ; Fox at the firſt vefoze his Feoftment, he had not any 
Citate whereof the eme was dowable; being ſtich a Tenant tn 
tail, that his Iſſue by his ſecond Feme could not inherit, 44 Ed 3. 
24. 46 Ed. 3. 24. Then when he hath not any Eſlate before the Fe⸗ 
offment, whereof the Feme was dowable, he hath not by his Fe: 
offment gained any ſuch Eſtate to make her dowable; As where 
Tenant fo! life makes a Fcoffment, as 3 H,4.6. o en Yopntenant 
make a Feoffment, as 34 Ed. 1. Dower 178, And Tanfield cited, 
that it was adjudged, where a married man took a Fine, and by 
the lame Fine rendꝛed the Land to another in tail, his Feme ſhall 
not be endowed thereof ; Becanle although he took it in fee, vet it 
is inſtantly out of him, TUherefo2e here, cc. And fo2 the other 


point, it is not now queſtionable 3; (Uhercfoze it was adjudged 
fo2 the Plaintiff, 
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Bythall and five others verſus Harris; 


Sir William Reads Caſe. 


Ir Will. Read being outlawed upon an Endickment fo? not re: 
Opaning of a bꝛidge, was admitted to his writ of Error, and mo- 
ved to purſue it by his Attozney, & to put in Bayl, 4 not to appear 
in perlon: But Fanſhawe & all the Clerks of the Crown Office ak- 
firmed, that none might aſſign Error upon an Endiament, but he 
ought to be in perſon, put in bayl in perfon:whereupon theCourt 
greatly pitying Sir W. Reads caſe (becaule he was a perſon of 90 
years of age, and infirm, and had kept his chamber koz infirmity 
fo? a year and moe) conferred with the Attozney General, hob it 
might be done: But they all refolved it could not be admitted, be: 
ing againſt the courſe of the Court; And doubted whether the 
Kings pzivy Seal would ald him: He was th:reupon bzought 
from his houſe ten miles from London in an hazſliter upon mens 
ſhaulders, to the bar, and came tnto Court, and aſligned his Error, 
and put in bapl to pꝛoſecute, c. And the Erro alugned was, that he 
was named inthe Endickment and exigent Willielmus Read 
miles de comit.Midd.whereas it ſhould have been, de( ſuch a place) 
in ce mit. Midd. aliedging ſome place certain within the County: 
Ind fc2 that cauſe the Outlawzy was reverted. 5 
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Sir Paul Tracy verſus John Dutton. Hill. 18 J ac, rot. 1036. 
Ebi fo2 333 l. upon a Leaſe by Anne his wile dum ſola fuit to 
the Defendant, rendzing 570 l per ann. at WAnnunciacioh 
and S. Michael, with a Nomine Pte df 408. {every daß the 
Rent ſhould be arreat; after pd ond vr {aid Feaſts: 
And ſhews; that marttage was hav between hem 1 Sept. 17 Jac. 
And afterward at Mich. 18 Jac. the tent of 275 Ls arrearzand 
that upon 25 Oct. 18!Jac; he demanded the rent: Aud fo2 the rent 
Of 275 l. aud 58 l. fo ſeveral ſums fozteited Noniine pœnæ £0229 
days, atter the demand, the action was bꝛought. Upon Non deber 
pleaded,a Special per dia was found, that the Plalntiffs wife 29 
Sept. 18 Jac, demanded this rent ot 275 l. of his ſon, who paid it; 


and that the Baron 29 Octob. 18 Jac. demanded the tent, and none 


was there to pay it; and, that in ia days after the payment, he het * 
thereof. and diſaſſented, and bought the action. The firft que 
on was; (Uhen a teme covert receives from her Leſlees the rents. 
the Leflees not having notice of the toverture, (Foz here it was 
not found that the Lefſee had any notice ok the marriage) whether 
this paiment be good againſt the Baron? For it was agreed on both 
ſides, It a tene receive rents from the tenants of her husbands 
land, it is not any patment; no moꝛe then to a meer ftranger ; koz 
ſhe hath nothing to do by Law with the receiving of her husbands 
rents. But whether this receipt of k rent upon a Leale made by 
the Feme herſelf befoze the toverture, (the Leſlee not Having notice 
of the coverture) there being no countermand ok the patment of 
the rent to che Fewe,be good oꝛ no, was the queſtion, And it was 
reſolved by the Court, that this paiment of rent to the Fee was 
no patment, but the Baron may well demand and recover it again. 
And although it were alledged, that the Leſſee might peradven⸗ 
ture pay it, not having notice of the marriage, (Foꝛ it may be, the 
Feme beiug the Leſſo; came to demand it) and he being by con⸗ 
dition a bond peradventure bound to the palment of his rent, 
paid it unto her who was his Leſſoꝛ, in pꝛeſervation of his eſtate o: 
bond; and it would be hard to enkozce him to pay it again, and be 
a dangerous cale fo? Leſſees, in pꝛook thereof was cited 18 H. 6. 
4. That paiment to a Fee covert Erecutrir is gdodzand Co. lib. 
5. fol. 113. Mallories caſe, 2 K. 2. Attorn. 8. Co. &. 92.) Pet the Court 
laid, that the Leſſee is to do it at his peril, and the paiment to the 
Feme is hot material; fo2 by ſuch pꝛetences Fee covert ſhauld 

receive their Þusbands rents without their authozity, which is not 
allowable: wherekoze fo2 that point they reſolved foz the Plain⸗ 


tiff fo2 the pzincipal debt. Seconvly it was moved, that although 


this action lay fo the rent of 27 5 l. yet it lay not fo? the ſtim de⸗ 
manded to be fo2fcited Nomine pocnz 3 And ik it were good fo? 
the Nom ne pecre ok 40 8B. pet being dem inded upon the 29 
Ocob. and no demand being alledged beſides that dap, it 
being a penalty up en every dap, and as leveral Nomine poe- 
nz, bg gught' therckoze koz every daps kozkelture to have de⸗ 
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manded it: Foz without a demand, and Mon- papment upon de⸗ 
mand, there cannot be any Foxfeiture;vide Plow. com. 173 Co, 7, 
28. Maunds cnſe, Ne book of Entries fol. 120. Aud of this point 
the Court dowhtsd whether he might have any Foxfelture without 
erpdeſs noticegiven z gd whether it be ag a ſeveral penalty foz 
tber y dap, 02 as one intice penalty fo; all the days After the de⸗ 
mand and non papment, until the Defendant pleads payment oz 
tender: Then would not relolve; whereupon Yelvercon being of 
Cquncil kaziche Plaintiſt, ſaid he would relinanich the penalties, 
and pꝛay Judgment ko; the cent: Anp co, as to that point it was 
adjudged fodthe Blaintiff. | 

Hanbury der: Ireland, Attorney of the Kings Bench, 

4 110 paſch. 19 Jac, rot. 128. 1 
A Reſpaſs by Bill filed Hill. 18 Jac. Foz that the Defendant, 
20 Jan, 17 Jac, quendam Johan. Hawfield ſervant to the 
Plaintiff. did aſſault, beat and wound; per quod le Plaint. ſerviti. 
um pred. Johan. per ma gnum tempus, ſcilicet à predicto 20 Mart. 
1 upradicto AV ſque prim. Mart ii ex tunc prox. ſequent. perdidit K 
Ae unum equum of the Plaintiffs adtunc & ibid, cepit & aſpor- 

avit, & alia enormia, &c. Judgment was given by Nihil dicit, and 
amages found, and returned to 10 . upon a Writ of Cnqutey; 
And now moved that the Dialntiff ſhauld not recover, but the 
Bill ſhould abate ; Foz the Bill is bꝛought Hill. 18 Jac. and the 
Pattery is ſuppoſed 20 Jan. 17 Jac. andthe loſs of the ſervice ta 
be per magnum tempus, ſcil.à predicto 20 Martii 15 Jac. uſque 
prim. Martii following, which was in March 18 Jac. which is unta 
the time after the Action bzought, and Damages are given ko; the 
time after the action brought. But it was moved by Calthorp, 
that jt wag a milpꝛiſion; fo2 it ought to have been kr om the koꝛe 
ſaid :0 Jan. unts the firſt of March followinx. which was in An- 
noi Jac, aud befoze the Action bzought. But as it is, he mo- 
ved, that it was well enough: Fo2 the battery is alledged to be 
20 Jay. 17 Jac, which was good, and befoze the Anion brought; 
and the allegation per quod ſervitium amiſit per magnum tem- 
pus, ls good enough: Then the ſcil. a predicto 20 die Martii 
(which is a miſpꝛiſion fo2 January) fs idle and void. And compa: 
red it to the Caſe 20 H. 6. 15. where a treſpaſs wag (ſuppoſed with a 
continuando from the dap of the TUuit, ſcil.ſuch a dap, (ſuhich was 
miſtaken) pet it was melt tnough: And to the Caſe of Tefmond 
& Johnſon ante pag. where the lols was 14 Mali, and the Trover 
the 15 Mait, Et quod poſtea ſcilicet primo die Maii Anno predicto 
he canverted, which cannot be: And it was adjudged that the 
Wozdg after the ſcil. were vold, aud the poſtca was ſofficient. Bo 
here, ct. But all the Caurt held, that in this cafe it was not good, 
nag is it aided by luten dment no2 amendable, uo: like the caſes ci⸗ 
ted: Fo? there in the firſt caſe, the continuance unta the day ok the 
lrit was ſufficient, and that appear eth pon Kecoꝛzd, ind the ſcil. 
is not materiaſ: So the afligation quod poſtea convertit is (uf: 
ſiclent, and the ſe l. (which is repuguant) is dle, and nat material. 
| i | X Ut 
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Gardiner verſus Norman. 


FE Jeon Firmæ of a Leaſe of Sir Arthur Capell: Upon Not 
guilty pleaded, upon evidence to the Jury at the bar, a Leaſe by 
Indenture was ſhewn in evidence, iu the name of Sir Arthur Capell 
and Eli zab. his Feme, being the land of the Feme, which was ſigned 
and ſealed by the Baren and Fem2, and Letter of Attozney by the Ba. 
ron und Feme to deliver it upon the Land in their names; and he de⸗ 
livered it in both their names: But becauſe the Declaration was of 
a Leaſe of Sir Arth. Capells onely, and not in the name of his Feme, 
exception was taken; and Doderidge, Chamberlain, and Lea chief 
Juſtice, held, that the Declaration was good; Fo2 the delivery by 
the Attoꝛney is a void TA arrant, as to the fene, und ſo it is the Leaſe 
of the Baron onely: But ik the Leaſe had been delivered upon the 
Land by the Baron and Feme, it had been a good Leaſe fo2 both, and 
he onght to have declared accozdinglyz But now it is the Leaſe of 
the Baron only, and not voldable, but void againſt the eme: There: 
foze the Declaration is good. But Houghton Juftice doubted there: 
of. Allo they help, that where queſtion was betwirt the Lozd and 
Copy-holder, where the Lond, Nefſeth'a Fine of 121. to be paid by a 
Copy holder, and appoints 

the Manno; thꝛee moneths after, and the Copy-holder pꝛetending 
the Fine to be certain, (that is to aul, two years quit rent) offered at 
the day ok aſſeſſing the f| ne, accoꝛding to the rent koz two years; 
but at the day appointed koz the payment thereof, cometh not thi⸗ 
ther to excuſe his non- payment, noꝛ makes any other rekuſal, that in 
Law this is a fozfeiture of his Copp⸗hold: But if he had come at 
the day aſſigned him koꝛ the payment, and had then tendzed the two 
years quit rent, being the Fine certain, due accoꝛding to the cuſtom, 
though not the fine allelled and demanded by the Lozd, it bad not 
been a forfeiture. ; 


| Rands verſus Peck, Trin. 19 Jae. 


Ebt in the Detinetz Foꝛ that the Defendant owed unto him 500 
Gil ders monetæ Poloniæ: nd declares upon a Bill obligatozp, 


wherein the Defendant was obliged to pay uuto him 600 gilders of 
legal money Poloniſh, viz. ad valorem 220 l. legalis monetæ Angliæ: 


And that the Dekendant had not paid unto him the ſaid 220 l. mone- 
tz Angliæ, no; the ſaid 600 gilders monetæ Poloniz; per quod actio 


(1) 


it to be paid at his Capital Beſſuage of 


(2) 


accrevit, &c. The Defendant pleaded Non eſt factum, and found for 


the Plaintiff; And that the value of the 600 gilders Poliſh, was at 
the time of the Bill, and now 220 l. Jt was hereupon moved in ar⸗ 
reſt * Judgment, Firſt, That the * ur not to be in the De- 

| tinet, 
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tinet, becauſe it is upon a Bill obligatoꝛy: Bnt it ought to have been 
in the Deber and Detinet. Vid. 34 H. 6. 12. 9 Ed. 4. 49. Boo K of Entries 
157. and Mich. 3 Jac.betwirt Draper and Raſtall: Sed non allocatur; 
Fo? inaſmuch as he is not to recover the gilders,but the value of 
them found by the Jury, and the demand is not of any lum certain, 
and the value is not known to theCourt,the demand is good enough 
in the Detinet. And Houghton ſatd, that was the reaſon why an agt- 
on againſt an Execute? fo2 the Teſtatozs debt (becaule it is not cer- 
tain what ſum he ſhall recover, but only accozdiug ts the 4ſeec he 
bath in his hands )ſhall be brought inthe Detinet: So it ſhall be here, 
where the fum is uncertain, and not known to the Court, the action 
ſhall be bzought in the Deriner onely,and the certainty which he ſhall 
recover ſhall be made by the Jury : And therekoze the Action is well 
brought. Alecond objection was, That the Action bzought fox the 
riders Polonifh, is an Engliſh,and not a Latine w92v , whereas it 
ounht to have bzen a Latine woꝛd, with an Anglicè: Sed non allo- 
catur 5 {Uherefoze it was adjudged koꝛ the Þ4aintift. 


Hall verſus Walland, Paſch. 19 Jac. rot. 423 Leiceſt. 


Rror of a Judgment in the Camman Bench, in au Aſſumpſit, 
where the [Ilaintiff Declared, UAhereag Will. Mabbs was poſſef: 

ſed of ſuch Land fn Melton Mowbrey , pro termino diverſorum an- 
norum,of the Demiſe of John Woodward Eq; And whereas there 
was communication betwirt the ſaid W ill. Mabbs end the Defendant 
ko his Eſtate and Jntereſt,the Ockendant 27 Apr. 18 Jac,apud Mel- 
ton Mowbrey afozeſaid, fn conſideration the Plaintiff would pꝛo⸗ 
cure the ſaid Joh, Woodward to liceuce the ;jaid Will, Mabbs to aſſign 
bis Leaſe. any Jntereſt to youu John Wollapd, pꝛemiſed he wouln 
pay all his charges, and as much as he deſerved fo2 obtaining there⸗ 
of, not excecding 44 5. And alledges in facto, that he poſtea, viz. 27 
Juni apud Melton Mowbrey prædict. pꝛotiited the ſaid John Wood- 
ward to grant this licence; And that he paid.unto him there koze 208. 
and the ingroſſing thereof coſt 40 8. and deſer ved fo bis patng 20. 
And that the Dekendant, lic dt re quiſitus, had not paid, ac. The De⸗ 
fendant hereupon demurred, and adjudged fo? the Plaintiff, aud Er- 
ror bꝛought; The firſt Erro aſſigned, was, becauſe it is not ſhewn 
in what County Melton Mowbrey was ; fo it doth not appear where 
the Land lies, no2 where the pꝛomiſe was made: Sed non alloc. Fo? 
Leiceſt. being in the argent, it is always intended to be the Coun- 
ty where the Land lies, none other being mentioned. Vid. Plowd, 
253,275. 39 H. s. 14. A ſecend Erro? aſſigned was, becxufe he ſhew. 
eth not what term was to come, no2 that he was tied with any Con⸗ 
dition to reſtrain him from alienatton: Sed non alloc. Fo? non re- 
fert how many years were to come, no whether there was any luch 
Condition; Foz if the one will not buy, noz the other fell without 
licence, his procuring a licence is a ſufficient cauſe , 4c. TUherefoze 
the Declaration is fuffictent. Thirdly, Becaule he doth not alledge 
the day no? place where he expended theſe ſums: Sed non alloc. Foz 
t is but a conveyance to the Action, and not traverſable. N 
| | hat 
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But here the point of the Action is in the lols of 918 ſervice which 
ought to be ſhewn certainly, fo? that only enables him to the à⸗ 
ction; and ik the time certain be not expzeſled therein, the count 
is not good; and there koze the Scilicet and what comes after it, is 
material, which being ill alledged, the count is not good. 


Wherefoze it was adjudged fo2 the Defendant; 
A Ction fo2 woꝛds: (Lhereas the Plaintiff fo2 twelve years last 
paſt was, and pet is ſervant to the Lozd Arundel, and Stew⸗ 
ard of his Courts in the County of Dorſet , And whereas f02 30 
. pears ſince, and pet, he is a Pariſhioner of Gillingham, and han 
been Church:warden there fo2 a year, and during that time, re⸗ 
ceived 100 l. by reaſon of his office, and made thereof a juſt ac⸗ 
kompt to the pariſh'oners there: And whereas he was Cotlecto? 
koz the poo? there, and by reaſon of that office received 100 l. and 
rendꝛed thereof a true accompt: And whereas fo? twelve years he 
had been Feoffce there, of divers lands in the ſame pariſh to the 
ule of the pariſhioners, and receibed of the pzofits thereof 100 [, 
and made thereof a juſt accompt ; And whereas he was Steward 
Unto the King of his Yano? of Gillingham,and received 500 l. of 
the p2ofits thereof to the Kings uſe, and thereof had made a ut 
accompt. That the Dekendaut well knowir g the pzemiſcs.and to 


dilgrace him, having communication with one Chriſtoph, Kello- 
way bzother in law to the PD laintiff, of his Offices which he had 


Charls Willis verſas Shepherd, Trin. 19 Jac. Not. 


boꝛn in the laid pariſh, and of the ſums of money which he had re⸗ 


cetved, ſaid theſe woꝛds: Thy brother in law Charls Millis is a no- 
torious Lyar, and a Cozener, and hach deceived and cozened the 
pariſhioners of Gillingham of 500 l. and he will teach thee to cozen 
me of my houſe ; abir revera, Gs, And hereupon the JIlatiitiff had 
Judgment by Nihil dicit; and a,TAit of Enquiry ok damages 
being returned, bekoze the filing ihcreof, Jt was moved in arreſt 
of Judgment, That theſe woꝛds be not actionavie: Fo2 the wozos 
Notorious Lyar and Cozoner are too general, and the addition 
ok cozening the yarifhioncrs, cc. is not material; Fo2 they be not 
ſuch woꝛds whereof theLaw takes conulance nor to his lols of like 
o) goods, oz otherwiſe to touch him in his p2oi:ffion, And ok that 
opinion was the whole Court, and remembzed the Cale of Str 
William Brunckard gf the ꝛivy⸗chamber; That ſuch weeds were 
not actlonable; And another Caſe of Seymor; But there they 
were not Officers as here: Pet the Court held them to be all one. 
TUherefoze it was adjudged kor the. Dikendant, Q-od Querens 
nihil caperet per Breve. 
| | Treſwaller werſus boys Paſc 19 Jac. Rot. 
| A Sſumpſi:: Uhereagthe Oekendant 6 Apr. 18 Jac. in tenſidera- 
tion the laint,would travel with him from n. in the Countp 
of Devon to Lond. to help him to Narch fo? the Cccill of W. Stacy, 
that he would pay unto him 4 L foꝛ his pains and journcp; And al⸗ 
ledges in facto, C hat he, viz. the}Ilaint. poſtea „ci. 15 Apr. 8 Jac. at 
KK k 7 K 2 the 
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the Defendants requeit travelled with him from B. afozefatd t 
London, and helped him to ſearch koꝛ the ſaid Tit and found it, 
and that the Defendant had not patd unto him the 4 l. per quod, 
&c. the defendant pleads and conkelleth the promiſe;and that after 
the pꝛomile, and befoze that the plaintiff had made any pꝛeparati⸗ 
on fo? his journey, oꝛ made any ſearch fo the CUill, viz 18 Apr.18 
Jac. it was accoꝛded and agreed betwirt them, that the plaintiff 
ſhould fozbearhis journey to London, and to affiſt him in the lain 
ſearch, and that the defendant ſhould be diſcharged from the pay- 
ment of the 4 l. and that accoꝛdingly he then and there diſcharged 
the plaintiff of his journey and ſearch.Upon this plea the plain. 
tiff demurred; and now this Term it was moved that the plea 
was not good, Becauſe where a pꝛomiſe begins upon conſiderati⸗ 
on, it cannot be diſcharged by wozds only without ſome other con- 
ſideration. Secondly, this agreement is alledged to be befoze as 
ny preparation fo2 the journey, viz. 16 Apr. whereas the journep 
is a{ledged to be perkozmed and executed 15 Apr. 18 Jac, which 
was the dap befo2e, and at the Dekendants own requeſt. But it 
was moved fo? the defendant, That the ſcilicet 16 Apr. 18 Jac. fg 
void, and 1 alledge the pꝛeciſe day is not material, but it ſuffiteth 
that it was bekoze the pꝛeparation to the journey: Sed non alloca- 
tur. F02 the Court held, that the day of the journey being alledged 
to be x 5 Apr. und he alledging the agreement to be 16 Apr. 18 ]ac. 
it is not to any purpoſe, unleſs he had travcrled that he had taken 
the journey bekoze 3. but ik he had taken Traverſe, it might per⸗ 
adbenture have been good: But Houghton held, That a pꝛomiſe 
may very well be diſcharged by wozds without any conflderatfon, 
Put fo? the other reaſon it was adjudged fo? the plaintiff. 
Thomas Aſhfield ſen. ver/zs King. 

x" Homas Aſhfield ſen. being arreſted in London and ſued there 
$ 3 Debt upon an Obligation, was removed by Habeas cor- 
pus in the Uacation befoge Hilary Term, and putting in Bail 
one John Warden, King never declared upon that Bail, but decla⸗ 
red againſt Tho Aſhfield jun. (who was alſo bound in that Bond) 
but no Bail being filed, he recovered; and Erro thereof brought 
in the Exchequer Chamber, where this was alligned koz Erroz, 
and upon Certificate ſo certified 2 And it was now pꝛayed, that 
this Bail may be filed koꝛ Tho. Aſhfield jun. Sed non allocatur: 
Foz it appears upon the Hab. corpus, that it was taken fo2 Tho. 
Aſhfield ſen. and it cannot be altered. Then it was moved, that 
the plaintiff might declare this Term againft Tho. Aſhfield ſen. 
and it was thereunto anſwered. that it could not be ;fo} the courſe 
of the Court ts, that none ſhall declare againſt any by reaſon of a 
Bill but within 3 Terms after the Bail filed; and the courſe of 
the Court, is the law of the Court. Therefoze it was rekerred to 
Mr Brome the Secondary to call all the Clerks together, g certiſie 


what the courſe is in this point, who certified the uſage koz twenty 


years q mo2e to be, That no Declaration ſhall be taken upon enp 
Ball; but within 3 Terms after the Bail filed; and that the Lozd 
| | PFopham 
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Popham in his time and the Court made an expꝛels Oꝛder accoꝛd⸗ 
ingly; Foꝛ bekoꝛe his time the uſage was often otherwiſe. And the 
Court here held it to be a very good cour ſe, æ that it ſhould not be 
altered. UAherekoze, becaule the plaintiff had not filed a Bill upon 
this Bail in this Term, which was the 4 Term, they appointed it 
ſhould be taken off the file, e that the Defend; ſhould not an{wer. 

Sir Charls Howard verſ#s Sir William Cayendiſh and his wife, 

Mich. 18 Jac, Rot. 453. 

E Nor of a Judgment given in Dowerzand in execution there: 

of. The Erro aſſigned was,CUhereas the demand was to be 
endowed of the third part of the Honoꝛ of Clun, and of 6co Mel⸗ 
luages,2000 Acres of land, c. in Clun, and 23 other Towns, and 
of the Advowſon of Hoxſey. And a Recovery by default : The 
Hab fac. Seifinam was awarded with a (Urit to enquire of the va- 
lue, ko that the husband died ſeiſed ; whereupon the Sheriff re- 
turned, Quod habere fecit ſeiſinam de tertia parte of the Þono2; 
Hundredor, Tenementor. & Advocationis, viz. de uno tenemento 
five firma in Clun vocat. Weſton ferm. tunc vel nuper in occupa- 
tione Willielmi Unton, &c. That it was incertain; for; a Tene- 
ment or Farm Is uncertain, And therefoze an Ejectione firmæ de 
meſſuagio five tenemento, is ill: ſa an indiament; that he entred 
into a Beſſuage oz Tenement, was. ruled to be ill. So in other 
places atter, it is de 13 meſſuagiis ſiye tenementis, cum terris,pra- 
tis, paſcuis & paſturis eiſd. pertinentibus; tunc vel nuper in tenura 
vel occupatione of I. S. and twelve other Tenants by Copy. 
CUhich was alledged to be incertain fo2 the caute afozeſatd ; any 
then being ill in this point, and damages found fo2 all, It is ill, ec. 
Aud to that opinion Houghton Juſtice inclined 2 But all the other 
Juſtices held it to be well enough in aſſignment of Dower, be⸗ 
cauſe it is but the Return of the Sheriff, and needs not fuch pꝛe⸗ 
Liſe certainty as in Declarations oz Indicments: And therefoze 
it was ſaid by Lea Chief Juſtice, that Meſſuagium five Tenemen- 
tum in tenur. I. S. is good and uſual; and it would be intinite to 
ſet down here evety of them by its ſelk. But when he laith in the 
end, that he hath velivered them all by metes and bounds, it ſuk⸗ 
ficeth. Vid. Old book of Entries 226; 230, 242, 245. and the New 
book of Entries 271,275,276. It was alſo moved at the bar, that 
the Judgment being good, as is confeſſed, and the Tritt ok Seifin 


(12) 


well awarded, there is uot erro2 inthe Court in awarding Exe- 


£ution; And no erro? can be aſſigned in the Sheriffs ac in gibing 
the Seiſin and returning thereof Aud of that opinion was Dode. 
ridge, unleſs it were as this caſe is, where Damages are to be en. 
quired, and Judgment koꝛ them. So as if fo2 any of them it be ill, 
then the tecovery of the Damages being entire, it is ill fox all. A 
ſecond erroꝛ aſſigned was, becauſe the Sheriff hath given the third 
part of the Advowſon, + bona & catalla felonfi, which are Franchi⸗ 
fes, whereof ſh? is not dowable. Sed non allocatur: Foz they held 
that the Return was good; fo2 of an Advowlon, tf it be in gꝛols oz 
appendant, ſhe is dowable, vid. 1; Ed. 2. Dower 161. 17 Ed, 1. 


ibid. 
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bid. 163. 11 Ed. 3 Dower 80. 15 Ed. 3. ibid. 81. And ok Franchiles, 
parcel of the Honoꝛ of Clun may be well alligned ; and they may 
be parcel and appendant to the Yono?, although they be not be: 
longing to a Yano? which is of an tukerio2 nature. Therefoze 
the Judgment and Execution were affirmed, 


DE 7 Arundel ver/us Mead. 
(13) þ Jectione Firmæ, oł a Leaſe from the Lady Morley ok lands in 
, the County of Eſſex; ſuppoſing that the Lady Morley, p © 
Mail 14 Jac. demiſed them to the Plaintiff fo? five years if ſhe li- 
ved lo long, by koꝛce whereof the Platutiff entred & tuir inde poſ. 
ſeſſionatus ; And that the Dekendant poſtea, viz. ſexto Maii entred 
and ejected him 4 termino ſuo predicto nondum finito, & adhuc 
extra tenet. The Dekendant pleaded Not guilty , and found fox 
the Plaintiff by a Jury. at the Bar; and now moved tn arreſt of 
Judgment, that the Declaration is notgood,becaule there is not 
any averment of the like ok the Leſſo2 at the time of the action 
bꝛought t Fo2 ik the be dead, the term is determined, and he can⸗ 
not have this action to recover the term. But Lea Chlek Juftice, 
 Doderidge and Houghton held it to be good enough: fo2 he ſhew- 
ing that the De kendant ejected him a tetmino nondum finito there- 
by implies that ſhe is pet alive, fo2 otherwile the term is determt: 
ned; and relied ſtrongly upon the cale 13 Eliz. Dy. 304. where in 
' ; att Ejectione firmz ot a Leaſe,His fuppoſition that the perſon ad- 
huc ſeiſitus exiſtit, implies his like: So here. But Chamberlain 
to the contrary: Betcauſe in an expꝛeſd limitation depending up⸗ 
on like, it ought to be ſhewn by expzeſs matter, and not by impli⸗ 
cation, that ſhe was Alive at the time of the action bꝛought: And 
the woꝛds Nondum fnito are in every Ejectione Firmæ; and it 
ſec meth that the. cale is the ſtronger, kezalmuch as the Jury hath 
found him guilty; But ithe other Juſtices held that it was not 
materlal, fox they find him gullty of the Ejettment at the time of 
the entry. But pet by tho opinton of the thiee Juffices, Judgment 
was given ke the Plaintiff; and a Urit of Erro2 being bought 
thereof, without much debate, the Judgment was affirmed, 15 
Ed.. 6. 28 H;. Dy. 29. Plow.31, Ys CO | 


Boſton verſus Tatam Clerk, 


*® * 


(14) | ; ſe woꝛdg, That he wasa'Th:ef,and 


charge 
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That he al ledges the pzomiſe to be, to pay tantum im Mann merge 
ric, and avers, That he deſerved 208. which is an urcer ee, and 
void pꝛomiſe; Fo2 it cannot appear what he delerved: And then 2 
tire damages being given, it is ill fo2 this cauſe, and the Judgment 
erroneous fo2 all: Sed non allec. Foz fuch pꝛomiſe to pay tantum 
quantum meruerit, is certain enough, and he (hall make the demand 
what he deſerves; and if he demand too much, the Jury ſhall abzidge 
it accoꝛding to their diſcretion: And in pꝛaok thereof two peſidents 
were ſhewn, the one in Hill. 7 Jac. betwixt Ive and Cheſter, where a 
Taploꝛ bꝛought ſuch andcion, and alledgeda pꝛomile to pay tantum 
quantum meruerit, fo2 the making of ſuch garments, and recoverev; 
the other in Hill, it Jac, bttwirt Shepheard and Edwards, where a 
Phyſician bzought ſuch an Action upon a pꝛomiſe to pay tantum 
quantum meruerit, fo? ſuch a cure; and avers that he cured him, and 
deſerved 100 l. And of that opinion was all the Court here Cuhere⸗ 
fo2e the Judgment was afftrmed, 


Salmon verſas Swann & alios, Trin. 19 Jac.rot. 25. 
Eplevin : Upon Demurrer, the Caſe appeared to be; The Alng 
leiſed in fee of a Farm calied Chalk-farm, anno ſecundo Regni 

ſui, let it to the Earl of Northumb.and others fo2 100 years, if Fran- 
ces Counteſs of Kildare, and wife to the Lozy Cobham, ſhould fo 
long live, to begin after the death of Henry Lo. Cobhamz and aktet⸗ 
wards in the ſame year granted the Land fn kee to Charles Brook, 

who 6 Decemb. 4 Jac. let it unto Page fo2 2r-years : Akterward ih 
Octob. 5 Jac, the Earl of Northumb.aud others the Lefſees fo2'r 00 
years, granted that term to the ſaid Charles Brook Novemb: 5 Jac. 
Charles Brook granted a rent of 201. per ann. to Str Tho: Trever 
and others, during the life of the ſaid Frances, wife to the Lo. Cob- 
ham t Afterward Henry Loꝛd Cobham died; The Defendant as 
ſervant tothe Gzantees of the rent, diſtrains upon Page the Leffee 
fo2 this rent: And whether this Diſtreſs were lawful 0 not, was 
the queſtion; And this reſted upon the Leaſe oz 100 years, whether 


tt were in eſſe in Charles Brook, ho had the Inheritance, and gran. 


ted that rent, oꝛ ff it were dꝛowned in the e Foꝛ ik it were 
not dꝛowned, then it ſhould avoid t * Leaſe t 9) 21 pears, which wag 
bekoze this Rent-charge granted; And this term being in the S2an- 
toꝛ who granted it, is lyable to the payment of the rent: And it wag 
reſolved, That it was dꝛowned in the Jnhefitance ; Fo? notwith⸗ 
ſtanding this Leaſe fo2 21 years, it is not ſo ſevered from the rever⸗ 
ſion, but by grant thereok to him who hath the Inheritance, the fu. 
ture term is dꝛowned, and never ſhall riſe again; And by conſe- 
quence this rent ſhall not charge the poſſeſſion of the Termer, who 

had the Eſtate betoze the Kent granted, and comes paramount it 3 
Penton it was adjudged fox the Defendant, Vid. 14 H.7.2. 5 Ed. 


4.2. 5 H. 7. 38. 
Moor verſus Sir George Reignalls, Marſhall of the Kings bench. 
Deb. upon Eſcape againſt the Dek. ko ſuffering one Alſop to e- 


ſcape, who was condemned in debt, and out-lawed after Judg⸗ 
ment, 
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even adtd into the Kings Bench by Hab. corp. fram Gloceſt. 
ment, rem : pa TI. 

5 Bekendant ſhews, that he never was taken in executian. Any 
that alter he hav been impꝛiſoned fo2 two pears, he eſcaped: TUhere: 
upon the Plaintiff demurred. The firſt exception was, becauſe the 
Action was not bzought tam pro Dom. Reg quam pr ſeipſo, fo; ſuf. 
fering an outlawed perſon ta eſcape : Sed non alloc. Foz he may 
bꝛing his Action of Debt fo2 what he Hath loſt; And it was certiſied 
by the Pꝛothonotarp, that the. pꝛeüdents are both ways: TWhere- 
foze it was adjudged fo? the Plaintiff. 
Caave verſus Polewheel.: | 
EE Rror fh the Excheq.Chamb.of a Judgm. given in the K. Bench, 

in debt koꝛ 60 A Sc. fac. was awarded ad audiend. errores, re: 
toznable'rr Maii, 18 Jac. And there was not any ſueh day of adjourn 
ment in the Excheg. Ch. And therefoze it was held clearly by all the 
Juſtices #-Bar.to be a diſcontinuance: And then it was moved, that 
the Pl. ſhould have allowance of a new TUrit of Err. coram vobis re- 
ſident. which was taken under teal, and certified: And it was reſolved, 
that jt laꝝ not; Foꝛ they have power to pꝛocced by ſpecial Statutes, 
and thep are directed by the Statutes, that they ſhall pꝛoceed upon a 
Ur. of. Err, awarded to the chief Juſt, of the K. Bench, to remove the 
Rece92dzt to reverſe, oꝛ affirm, a then to remandz e they have not any 
power tonward crecution 3 But that is to be done in the K. Bench: 
So when the Bl. is non⸗ſuited, 02 the Urit diſcontinued, they have 
no moe to do with it, hut itſhall be remanded, becaule they have not 
anp,Recod before them: And ik it ſhould be permitted, that they 
ſhould have, afUrit, of Error, quod cor. vobis refider,he might okten- 
times dilcontinuc, and afterwards have another Writ of Error, and 
thereby (nfinitclygelay the Pl. that he never ſhould have execution; 
And hy, Law he gught to have but one Superſeceas : Aud although a 
resident was ſbzwn, Trin. 33 Elis, rot. 682. betwixt Gyddy and Ser⸗ 
jeant Heale,wherethe. Crit of Error was diſcontinued by the non 
venue the Juſtices e q new TUrit, of Err cor.vobis reſidet bꝛought 
audpifcentinged, and akterward a ſecond Writ of Error bzought, 
und the Judgment thereupon affirmed: And another pꝛelldent Mich. 
3 Jag ng, betixt fladright and Skirden, where a (Urit of Error 
being vhicontingen;;ayew{Arit of Error was bꝛought coram vobis 
re fit thereupon Erro; ok inkancp aſtigned,and kound, and the 
Judg. was reverſchr And although it was affirmed by Hopnill, who 
was tate Clerk gt the Err. that there were many pꝛelidents in that 
kindjpetall the Juffices and Barous held, that theſe pꝛeſidents were 
without debate: Hizt;fo2 the;reaſons bekoze, they would not allow 
this (Crit of Err, and that it was not allowabſe by the Statute; Fox 
it is anew Stat. any (hall not he extended: And a pꝛeſident was ci⸗ 
ted to be betwirt Do. Tenant & Foreſt 14 Jac, where ſuch a TUrit of 
Error coram vobis refdet was bought, but upon debate dilallowed: 
And it was laid, they had not here the Recoꝛd, but a tranſcript there⸗ 
of; Fox the Recopd it ſelf alwaies remains in the Kings bench: And 
koꝛaſmuch as they may not award execution, they may not admit a 
TUrtt of Error, but àccoꝛding to the wozds of the Statute. 
2635! | Sir 
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charge him of the puniſhment, yet th ſcandal ot the offence 1c 


mains; Foz, Poena poteſt redimi, culpa petennis erit. iid, It 
ought not to be intended that it was, when he was a child. here 
foze it was adjudged oz the Plaintig 4 0 


Porter verſus Philip z. 


A Sſümpfit, 2 July 1620. Ju confideration that the Plaintiff 
would lend unto him 7 l. 10 g. and would actept a Bond of 
Dir George Mannots of 80 1; and a Letter of Attozney to ſue it, 
and wou p2omile to teleaſe unto the Dekendant all agions ate 
demands; the Dekendant aſſumed, that if the Plalntiff cont not 
recover from the fan Sir George Mannors 46 1; within'fuch-it 
time, he woulda pay that 30 l. untꝭ him upon teſſtieſt; And alledg- 
ed in tacto the lending unto him the / l. 10 f and the acceptaſice of 
the Bond of 80 1. and the Letter ot attoꝛney; And that he atc925: 
ing to his pꝛomiſe, poſtea the ſame dap and pear releaſed unte 
the Dekendant all actions and demands; and that the Defen- 
pant had uot accoꝛding to his pꝛomiſe, (although he could not re. 
celve om Bee George Mannors within the kald time, c. & licet 
7 K ius) patd unto him the 40 l. The Detelidant pleuded Non 
aſſumpſit, and found againſt him: And nom moved in arreſt of 
udgment, that the Plaintiff by this Kcleate (Which he himſelk 
hath ſhewn that he made the ſame day alter the pꝛomiſe of 
releaſing all Actions and Demands) hath ertinguiſhed this Ack 
on, and therefoze by bis own ſhcwing hath hs cauſe of Action. 
But Alt the Court held the action to be well wafntaſnable 1 Foz 
this Releaſe is part. of the conſideration, and the caufe which 
gives: him this Action; and without matzing theresf, he could not 
maintain this Action: And althaugh the Releaſeis general of all 
Actions and Demands, pet that both not diſcharge what is fi! 
ture, and whereof he hath not any cauſe of Ugtoin at the time of 
the Releaſe made, TUhecrefo2e it was adjudged fo} the laintift. 
Vide Clerk & Thomſon's cafe ant. & Cok. 5 50, Hoes cafe, Hill, 
4 Jac. rot. 3557. betwint Hcycock and Field, : 


Stubbs verſa/ Cook. 


Demtitate Notninis : Fo; that in u Replevic by Cook agatiiff 

Ralph Stubbs fo Beaſts taken, he made conuſance as Bailiff tg 
the Earl of Northumberland fo; an gmertiament in a Leet; 
whereupon they were at iſſue, and kound fox the Plaintiff,” and 
Damages and Coſts aſſeſſed and Judgment given accozdingtp. 
He (urmiled that theſutt was againſt Ralph Stubbs ſen. and Ece- 
tutlon being ſued, the Sheriff had endeavoured'to leb y the O). 
mages and Coſts upon the goods of Ralph Stubbs jun, Wherefole 
he ſued this UJrit to be diſcharged 4 and the Mn was alidwed, 
although it were afice Gerdig, Judgment and Execution par- 
be d. | | ; 4 1 "31 


Ky naſton 


(15) 


— 
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EKxuynaſton TH/ws Lloyd and others, the Exchequer. 


£45) EEE lands in Boditham in Denb gh ſhire of a 


L-t caſe of Andrew Kynaltonfeg thire pears G pon Not guilty 
pleaded, and trial in the Caputy ot Saloß being the next County, 
upon a Special verdict, the Cale was found to be ſuch: David ap 
Richards being ſeiſed in fee at the lands himueſtion, (which were 
found to be of the annual value of 20 l. now, and at the time of 

the nſſuranct, and) having onty two daughters and coheirs, viz, 
ANargaret nnd Mary 3 by Andcuture betwirt lbimand Jom Kyna- 
fon 3 wElzcopmanted witlr the fad John Kynaſton in conſide- 
tation of marriage betwirttbecſaid Joh Kynaſton and the ſain 
Mhergarer,/ and inf confideration: of 11517 to be pald by the ſald 


John)Kgoaſtoq ak, ſuch days, to aſſure thoſe funds by Fine fo the 
ule at himſelf, £92 lite, and akter; to the un or the lad J. Kynaſton 
and Niargaret, g the heirs ok their bodits Nemainder tothe heirs 
el the body of Mergaretʒ; Benminder to the fad Mary and her right 
bxirsc The Aſumanee was made accozdingty, and the marriage 
togb effeg. John ynaſton pad the 115 hafterward the ſald. J. Ky- 
Riſton & Mar garet had iſſue Andrew Ky oaftois, leſſor of the lain. 
The laid J. Kynaſton dic dz his wile Margaret takes a ſecoijd hui. 
bandand aliens by Fine to John Lloyd the Detend. Audrew Ky. 
naſton enters koz the forfeiture, lets tu the Plain. And whether 
inis were an eſlate within the Katute of 1 HH. 7. was the (ole 'queſtt- 
onz and it was;(cycral times argued at the Bar on the Plaintiffs 
part bn Jahn Jeffery and Glaov ,, and by Der jennt Jones and Geo. 
Croke on the parkt ofthe Dekendmand much inkozced on thepplain⸗ 
tiſßs part, that it was within the words and tutent of ates e 
It ihting purchaſed by the Ba / on lo a valuable ſum of monyaccoz, 
Ding to the eftate;fo2 it is but a reverſion expeckant upon an eſtate 
koꝛ life of 20 l. pen ann fo dich, 115 1. 8 à luffirient corfiderats. 
on. But agqiuſt, it was ar gue d, that it was the land of the wiveg 
father, fo it is an inheritance moving from the anceſtoz of the 
Femtt Ind is iu tonſideration of Marriage, which is intended the 
principal and oziginal conſideration; although there be papment 
of money, yet this is à real conſideration, the other but perſonal, 
which is not regarded ſo much and therekoze it 1s out of the Stat. 
of r1 H. 7. Alſo it is as a gift in Frankmarrage, where the Donees 
hav? an Inheritance by thoſe woꝛds, ſo here: And of that opinion 
Weg albthe Barans, that this is not aup Jointure within theſſta⸗ 
füte ök-11 H. y. becguſe the land moved kein the wives father and 
her advancement; in marriage is intended to be the cauſe ok the 
gift, and not the mony: Aud this appears, becauſe the limitatian is 


toh Fant her husband in ſpecial tail, and after to the Femetn ge⸗ 
uckab tail, and to d{fault ok her iſſue, to her ſiſter in ker lo as the 
fither pincipallyintcudedthe advancement/pf his daughterzAud 
*Although the Baron pald 115 U that is not intended as a valuable 
hct kaz the land, but to have the eſtate limited untahlm as well ag 
Uto his Feme, ſo as he might have the lands, although he had 
o iſſue, Therefore it was adjudged fo? the Ockendant.v Cok. 
ed | lib. 7. 
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lib. 7. Bedels. & lib. 5. 125. Pow. 463, & 464. Dy. 248. And a Cale 
was cited 36 Eliz. in the Court of Mards; where Smith being 
ſeiſed of Lands of the value of 12000 l. by Jndenture covenanted 
with Str John Littlecon, tn conſideration of marriage betwirt 
William Lictleton ſon of the ſaid Str John Littleton, and Marga- 
ret Daughter and heir of the laid Smith, and fo2 1300 Barks paid 
by the ſain Sir John Littleton, to aſſure the lands to the uſe of 
himſelf fo2 life, and after, to the uſe of Smith fo? like, and after 
to the uſe of William Littleton and Margaret, and the heirs of the 
body of the ſaid William on the body ot the laid Margaret, Re- 
mainder to the right heirs of William Littleton; the lands being 
holden by Knight-ſervice in capite. The marriage took effect; the 
Convepances were made alcozdinglyp; Afterward Smith dped. 
The queſtion was, TUhether this was a Conveyance within the 
Statute of 32 H.8. fo2 the advancement of his child, that the King 
ould have a third part; D2 as a Conveyance fo? that money? 


koꝛ then the King ſhould have nothing.) And it was reſolved,that 


it was a Conveyance within the Statute of 32 H.8.although mo- 
nep was part of the caule, yet the pꝛincipal cauſe by intendment 
was the Daughters marriage and advancement. Therefoze by 
advice of the Chief Juftices upon a Cale made and argued be- 
foze them, It was relolved to be within the Statute,and a Decree 
made accozdingly. 


Webb ver/us Cook. 


[JRohibition to ſtay a Suit in the Eccleſiaſtical Court at Nor- 
wich fo; Dekamation, and calling him Whoremaſter, and ſay⸗ 
ing, That he had a Baſtard. And ſhews, that the Defendant, who 
ſued in the Spiritual Court , was fentenced foz this cauſe of 
having a Baſtard, and ozdered to keep the Baſtard, at the Seſſi⸗ 
ons at Norwich; And notwithſtanding they would examine this 
again in the Spiritual Court. And upon this ſuggeſtion the De- 
kendant demurred. And it was adjudged, that the pꝛohibitian 


ould ſtand: Foz, being ſentenced to be the reputed Father by 


the Juſtices of Peace at the Sellions, which is by Authozity of 
the Statute-law, Jt cannot be now impeached in the Spiritual 


Court, no2 elſewhere ; And all are concluded to ſap the contrary, 
Until it be reverted, 


Samms verſus Mercer. 


Ebt u gainſt an Executoꝛ upon an Obligation of 40 l. the De⸗ 
kendant pleaded 3 Judgments in Debt in the Court of Ro- 
cheſter, und one Judgment in this Court, prout pater per Recorda 
predicta; And that he had not Aflets to latigfie thoſe Judgments. 
ä | LI. Ubhere⸗ 


(18) 


(29) 
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-  TUhereupon it was demurred. Firſt becauſe he doth not ſay, prout 


patet per ſeperalia recorda, and conclude every of them leverally 


prout patet per record in the laid Coutt, cc. Secondly, Jt is not 
ſhewn what Sums he had in his hands to latis tie, ſo as the Court 
might know and ad judge thereupon. Thirdly, Becauſe it is not 
averred, That they were vera & juſta debita whereupon the Judg. 
ments were given. And Doderidge held that it was ill fo2 all thoſe 
cauſes 3 But Houghton held it to be ill fo2 the fecond cauſe; And 
the Chief Juftice koꝛ the firſt cauſe, but not koꝛ the other; Cham- 
berlain Juſtice was abſent. TUherekoze they all agreed, That fo2 
the one cauſe oz other, the Plea was ill, Aud therekoze it was ad. 
judged fo2 the Plaintiff, vid,Co,g. fo. 109. Merial Treſhams cafe, 


Arnold Waring verſus Perkins, Hill. 17 Jac, rot. 1047. 


Þ Rror of a Judgment in the Common bench, where in Debt he 
declared, That 5 Oct. 15 Jac. at London in ſuch a pariſh, the 
Defendant retained him quod aptaret & conficeret fo2 him a 
Doublet and Hole, aud fo that purpoſe, That he bought ſo much 
Satten at ſuch a pꝛice, and other things at ſuch a paice, & aptavit 
& confecit fo2 him à Donblet and Hole, and deſerved fo2 his la- 
bour ſo much, which in all amounts to ſo much per quod Actio 
accrevit. The Defendant pleaded Non deber, and found f̃oz the 
Plaintiff, and Judgment given accozdingly; and Erro? afligned 
by Bridgman, Firſt, That he ſaith quod aptavit & confeeit, and 
doth not ſhew the day no2 place, and that is iſſuable. Secondly, 
Becaule he doth not ſhew that he delivered them to the Plaintiff, 
02 was ready to deliber them. And fo2 theſe cauſes upon the fir 
motion all the Court (abſente Lea) held it to be erroneous, and 
gave rule to have the Judgment reverſed. But two days after, 
Coventry Attoꝛney general, moved it again, and pꝛoduced the 
hands of all the Pyenotharies of the Common bench, That 
Declarations in Debts are uſually in that fozm, neither menti⸗ 
oning the day oꝛ place of the making. But in an Action upon the 
Caſe fn an Aſſumpſit, thep uſed to mention both : And the reaſon 
thereof (ag Coventry urged) is, Becauſe, in Debt the Defend- 


dant might gage his Law, and the time oz place of the making 


ſhall not be traverſed $ But in an Actionupon the Caſe, it is iſſu- 
able, and therefoze ought to be alledged, And to the ſecond point, 
De ought not to alledge Delivery, but ſhall come on the other 
part, if he will bar him of his Action : Foz it was ſaid, That a 
Tailoꝛ chall not be compelled to bzing them home oꝛ deliver them, 
until he be paid foꝛ them, oz be ſatisfied upon the delivery, and 
that is to be pꝛoved upon evidence. Mherekoꝛe for theſe cauſes 
the Judgment was afterward affirmed 2 And all the Court (Lea 
942 mutata opinione held it to be well enough, eſpecially after 
(tf, 


Langley 
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Langley verſes Payn, cujus principium ante pag. 16. 

Here theUerdic being imperfecta Venire fac. de novo was (21) 

| awarded, and then a general Uerdic given againſt both 
©O:fendants, whereby they were found guilty: And now moved in 
arreſt of Judgment, that this is a void Merdia, at leaſt as to the 

Feme: Becauſe bekoze, by the firſt Merdia ſhe was found Not guil- 

ty; which appears upon the ſame Roll, whereupon the Venire fac. 

was awarded, and as to her the Cerdic was perfect t and the Yen: 

fac. being awarded fo2 the trial of that which was imperfect ; the 

then finding here of the ſame Treſpaſs. Thar ſhe was guilty ; 

where the contrary was found bekoze, is meerly a void Uerdic. 

And all the Court held, that the firſt Gerdi was mzerly void, by 

reaſon of the imperfection therein, and is as no Uerdic, and all 

that is found therein is void, and not to be reſp{&ed, although it 

be entred in the lame Roll. TUherefoze the ſecond Uerdic is 

good, being found upon better evidence: And it was adjudged 

fo? the Plaintiff. - ae 17% 4 784 


Steward verſus Coles. 


Ebt upon an obligation of 1000 l.canditloued fo2 the payment (22) 

Dot pool. at ſuch a dap: the Dekendant after imparlance pleads 
tender of the laid 505k at the dav and place of papment, and that 
none was there to receive, and that he is yet ready to pay. And 
thereupon the Plaintiff offered to demur , becauſe he voth not 
plead Toxt temps priſt: And although he tendzed it at the Day, 
whereby he (ave it koꝛ the time,. yet if he doth not plead Tout temp. 
priſt, it ſhall be intended that he hath fozfeited his Obligation; and 
whether he ſhould have Judgment, oz no, was mich doubted. 
Therefoze the Dekendant durſt not inſiſt upon his Plea,but paid 
(by direction. aud mediation of the-Court)-infatisfacion of the 
ſad Ocbt,Cofts and Damages, 100 l. beſides the 500 l. vide Dy, 
zeo. This plea held good, 21 H. 7.74. 0 


Sir Bernard Grenvile verſus Sir Nicholas Smith, Executor 
of Sir George Smith. 


Ovenant. Fo? that the tcſtatoz covenanted by Jndenture ta (23) 
pap ko; his daughter Graces marriage with the Plaintiffs ſon 
4000 |. at (:veral days, And koꝛ non-paiment of 400 l. at one day 
the Action was brought. The Oefendant pleaded Non eſt factum 
Teſtatoris, and found ts2 the Plaintiff, and damage found 420. 
and fo2 Coſts 53 $.4 d. aud the coſts increaled by the Court to x 21. 
And the Judgment entred upon the Poſtea was, Quod recuperet 
damn icta amounting to 432 l. de bonis teſtatoris, fi tantum 
habeat in manibus, &c. & fi non pro Miſis pred. de bonis propriis 
&c. But the entry of the Judgment upon the Roll was, Quod 
recuperet damna pred. attingenc. ad 432 l. de bonis teſtatoris ſi 
tant. &c. Et fi tantum in manibus ſais non habet, tunc damna pre- 


dicta de bonis defendentis propriis: MAhere it ought to have been, 
Tuuc Miſæ predict. &c. Lill And 
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And hereupon (Urit of Erroz was b2ought , and the Recozd re- 
moved, and the matter upon the Entry of the Judgment wag al⸗ 

ſigned fo2 erro23 And now moved in the Kings Bench, that it 
might be amended; Foz there was not here any dekea in the 

Court, no2 in the Pꝛenotarp who ſigued the Judgment, but in the 

Clerk who entred it contrary to his TMarrant; Foz the Entry 

upon the Poſtea tas well, and that was his Warrant to? entring 

it upon the Roll, which being entred otherwiſe is a meer dekauſt 
in the Clerk, and is amendable by the Statute of 8 H. 6. And of 
that opinion was all the Court upon view of the Poſtea, and upon 
examination, C hat it was ſo, befoze the entry of the Judgment: 
Foz it was awarded to be amended accoꝛding to the Roll, and it 
was amended accozdinglp, although it were obzecned, That the 

Recozd was removed. But it mas held, that the Kecozd was not 
to be removed, but the Tranlcript theresf, therefoze it might be 

well amended 2 And although the Recoad it leit had been remo⸗ 

ved, pet it is uſual in the Common Benchupon luch a miſpꝛiſion 
to amend the Kecow which ts befoze them: And fo if, the Kings 

Bench will amend it, there ſhall not be ſeveral Kecozds bekoze 

them. UAherefoze it was here amended. But afterward in Hill, 

19 Jac. upon Diminution alledged in the Txchequer,a Cerciorari; 
was awarded to certifie it; and after Diminution, it being certt- 

fred accozding to the amendment, the Judgment was affirmed, 


9 


2302020559000 $$2$305005 +: 


Termino Hillarii, Anno decimonono Jacos: 
Regis, in Banco Regis. 


p4 « 


* : T*Y 
111 


ͤ—̃ —„ 


Ction fo; woꝛds. (Abereag Sir William Ayliff Knight (to 
whom the Detenvaut was ſeryant) was robbed of divers 1) 

goods by perſons unknown; That the Defendant to ſcan- 
dalizeth? Plaintiff ſpake thele wozds, Thou art a maintainer of 
Thieves to fteal my Maſters goods, (innuendo the goods of the 
ſaid Sir William Ayliff who was robbed) The Defendant plead: 
ed Not guilty, and found againſt him, and Damages 101. After 
Uerdic, Serjeant Towſe moved in arreft or Judgment, that 
theſe wozvs be not actionable: Foz he doth not lay, that he main: 
tatned them in the Felonp, noꝛ knew them to be thieveg: and one 
map maintain thieves, not knowing them to be thieves. Sed non 
allocatur: F02 ld to be taken in the mot landerous 
part, as he ſpake them. Ad Doderidge cited a caſe in this Court, 
Thou maintaineſt Pyrats who rob upon the Seas, ad judged that the 
Aton lles. So here. Mherekoꝛe it was an judged ka the Plaintiff. 


Eardley verſus Turnock, Mich: 18 Jac, Rot. 11 14. 
ENror of a Judgment in th: Common bench. The Etro? aſſign, 
ev was, becauſe the wit oziginal in the Common bench (which 
was removed hither), was ;, That Eardley was ſęiſed in fee of a (2) 
Peſſtage and ſixty acres.of land, 6 actes of meadow, and 80 a- 
arid all big anceſtozs had had 


cres ot paſttcre inleyton, aun that he an is d | 
Common appurtenant in 280 acres ot Matte, And that the De- 
fendant had encloſed thzee acres thereof,and diſturbed him of his 
Common, ti the Plaintifsdamage of 401. the Declaration ſup: 
poſeth it to the ÞPlathtiffs. damage 100 I. So koz this variance 
berwirt the Signal ahb the Declaration,it was objected that the 
Plaintiff'oitght not to tec vet, but ſhould' be barred; Foz otherwiſe 

it was altedged, the Kli 15 be deceibed in his Fine and it is 
not a Trial without an Deiginal, but it is an fil Daiginal. But 


% 


> 3 


alk the Court held, Although it bad bern a good exception in the 
N Vinh bekoze dhe Plea pleaved,fo2 the varlancezyet now 
being after g Aan bl Not guilty pleaded, the Jury finding but 
12 d. damages, it is well enougb, a not allignable ka; Erroz, But ik 
the Uerdia han kound moze damages then were compꝛiſed in the 
CUrit, and leſs then is in the Detlaratton, yet it had *. urg th 
ht udgmen 
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Judgment erronesus; to there is not any TArit to warrant it: 
But when the damages are lels then they be in the Tritt oz count, 
it is othcrwiſe.{Uherefoze it was held to be uo Erro at the Com: 
mon law, eſpecialiy now upon the Statute of 18 Elz. the variance 
not being in matter of ſubſtance oz in point ok the Judgment. 
TUberekoze it was held by all the Juſtices to be well enough. 4 
ſecond Erro2 aſſigned was, That the Declaration ſuppoleth Com- 
mon to ſixty acres of land, ſirty acres meadow, and eighty acres 
paſture; and the Uerdict finds that he had Common to a Peſſu⸗ 
age, and ninety acres of land, meadow and paſture there to apper- 
taining; and fo the reſidue, that he had not Common. So, ag 
they have not found ſuch Common whereof the Plaintiff counts, 
no moe likewiſe do they ſhew the quantity of every the acres of 
the land, meadow and paſture reſpc>:vely, but confuſedly to nfne- 
tyacres of land, meadow and paſture $ wherefo!e this is not any 
ſuch Common as the Plaintiff declares. Sed non allocatur : Foz 
the Common is but the inducement to the Action,and the ſubſtance 
is the Incloſure, which did the 757; and ik he had Common to 
moge oꝛ leſs land, it had not been material in this Action, 02 upon 
this Illue: But if it had bern a ſpecial Iſſue whether he had Come 
mon fo2 fo much land, it might peradventure have been other⸗ 
wilſe: Mherckoze, gc. A third Erroz aſſigned was, Becaule the 
Judgment is, Quod 'defendens fir in miſericordia; And allo the 
Platnriff in miſericofdia pro falſo clamore, &c, fo that land which 
is found againſt him.CUhereas he ough! not to have been in miſe⸗ 
ricordia; F02 it ts not material: As in Action. fo wolds, hen part 
of them are found'foz the Plaintiff that they be ©ionable,. and 
part found againſt him, the Plaintiff hall not be in oiſcricordia, 

becauſe it is not material. Vid. 6 Fd, 6. Dy. 7 35. But Doderidge 
and Chamberlain held it to be rs Exroz; Foz, in as much as he 
declares kalflp, although he. hath caule to recover, he ſhall be in mi- 
ſericordia, becauſe pts complaint was kalle in (ome part. vid. Co. 

g. fol. 62. Beechers Caſe, But Lea Chief Juſtice doubted thereof, 
-whercfoze he would adviſe, But afterw*rd Paſch, 20 Jac, it wag 
moved again the firft day of the Term, and notwithſkandung anp 
of theſe Erccpuons the Judgment was affirmed, 


| Sir William Pope verſus Le Wyus. 
Ag upon the Caſe, Foz that the Defendait 31 Maii 19. Jac. 
1 had bar gained with the Plaintiff to ſell him a Ware, the De. 
fendant adtutic & ibid. ſciens the fatd Mare to be lame, 8 varüs in- 
firmitatibus deficere,viz.with'Spavtus,(letits,% ad laborand. im- 
potentem, Equzm prædict. ſanam& abſq; aliqua infirmitate warran- 
tizavit, & eandem Equam pred. 31 Maii 19 40, pro 20l. apud Lond. 
&c. idem Willielmo talſo & fraudulent;adrutic & ibid. vend dit, e 
ſic dictus Defend. fallaciter decepit the Plajutiff of the ſaid Mare 
to his damage, cc. The Dek. pleaded Not guilty, and found agatuſt 
him; And it was moved in atreſt of Judgment, That the Desla. 
tation was not good. Firſt becauſe he dorh not lap warrantizando - 
vendidit; Fo; otherwiſe it may be, that the Warranty was 5 one 
ju | | time, 


— — 
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time, and the Sale at another time, although they both were in one 
dap, and then the Action is not maintainable. And although the 
Pieſidents in the Book of Entries be in this manner, Jt was an⸗ 
{wcred, That there it is Warrant. vendidit; which being ſhortly 
wit. map be expounded Warrantizando, which con jopns'it to the 
Sale: But as it is, it map be otherwile intended, and then the 
Declaration is not good. Secondly, this Declaration fs uncer⸗ 
tain, fo2 want of the woꝛd (Et) after the Warrantizavit: Foz as it 
is, it is inſenlible. And of that opinion were Doderidge and Cham- 
berlain; But Lea Chief Juſtice did not deliver any opinion: 
CUbercfote the Oekendant appearing, the Platntiff declared de 
novO. 2 = . 

Burbolt verſus Kent and Anne his wife, Trin. 19 Jac. rot. 

. & Mich. 18 Jac. rot. 308 1. in C. B. 


| R Aviſhment d'Gard, of one Edward Beetiſon, ſon and heir of one 

Ed w. B. apud Swarley. Foꝛ that the ſaid Edw. B. the father held 
a Meſſuage and 20 acres of land in Swarley, and 20 acres of land 
in Thorp in the County of Lincoln of the Plaintiff, as of his 
Manno; of Swarley in the ſaid County, by Knights-ſervice, and 
died in his homage, his Heir being within age, viz. of the age of 
two years; And the Defendants raviſhed him, ec. The Defen- 
dants pleaded Not guilty, and found againſt them, and Judgment 
fo2 the Plaintiff,and now Erro; thereof bꝛought. The firſt Erroz 
aſſigned was, Becaule the Judgment ts againſt them Quod capi- 
ancur,whereas there is not any Vi & armis in the Tritt oꝛ Count; 
ſo the Judgment ought to have been in miſericordia. Sed non al- 
locatur: Fo? being an offence againſt the Statute⸗law, the Judg⸗ 
ment is well enough: And lo are the Pꝛeſidents in the Book ok 
Entries 568. Alecoud Etro? aſſigned was, Becauſe the Ven. fac. 
wos de Swarley, whereas it ought to have been de Manerio de 
Swarley where the Tenure ts alledged, oz from theyce and Thorp 
where the lands lie. Sed non allocatur: Fot the Jſue being Not 
guilty, the Kaviſhment being alledged to be at Swarley, the trial 
ts well enough⸗ But ik the Iſſue had been upon the teuure it had 


been otherwiſe, fo2 then it ſhould have been of the Mannoꝛ and of 


the ſaid Aillage. Uherekoze notwithſtanding theſe Errozs, the 
Judgment was affirmed. 


Maſon and others verfus Fox, Srephenſon and Thorp; Mill, 18 Jac. 


| E J<Rione firmæ in the Common bench, of a Leale of Robert 

Tyrwhit, Judgment being given koz the Plaintiff, upon a Uer: 
dict: Erro2 was thereok bꝛought and aſſigned, becauſe the Judg- 
ment was Quod recuperet verf. Franciſcum'Stephenſon poſſeſſion 
of aYeſſuage,6o acres of Land, 15 acres of Meadow, and i acres 
of Paſture ; whereas the Uerdic was entred, that he was found 
Kuilty of theEjcament of a Meſſuage, o acres of Meadow, and 13 
acres of Paſture, and koꝛ the refidue Not guilty: So as there is not 
any land in the Uerdic,e a leſſer quantity of meadow and paſture 
then is in the Judgment; and it was moved that it was amend⸗ 


able; 


(4) 


(5) 
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able; Foz it is the miſpꝛiſion of the Clerk, who ought to have en: 
tred the Judgment accoꝛding to the Uervic, And the Paper ⸗copy 
koz entring the Judgment was right enough; So that the miſen- 
tring of it upon the Roll was amendable by the Statute of 3 H. 
6. But dt was objected, that it was not amendable: Foz being in 
point of Judgment, it is always imputed to be the ac and erroz of 
the Court, and not only the default of the Clerk. As where a Ca- 
piatur is entred fo2 a Miſericordia, oꝛ d Conceſſum eſt per curiam, 
where it ſhould have been a Conſideratum eſt, &c. It hath been 
adjudged to be Erroz, and not amendable. And thereupon it wag 
much debated whether it might be amendable: And all the Ju⸗ 
ſtices ok the Kings Bench and Barons ok the Exchequer were 
aſſembled to conſider thereof. And they all agreed and reſolved 
(befides Tanfield Chiet Baron who doubted thereok, (upon diverg 
Pꝛeſidents ſhewn unto them) That it was amendable,and not like 
to the caſes put: Foꝛ the entry of a Capiatur fo2 Miſericordia ig an 
erroꝛ in point of Law, and cannot be imputed to the default of the 
Clerk, the Clerk having nothing to induce him either ways:But 
here the Uerdict is the guide to the Judgment, and the Court dire- 
tted the Judgment to be entred accoꝛding to that Uerpin;And the 
Judgment is but the conſequent of the Uerdicn 3 And when the 
Aer dict is befo2e the Clerk to enter his Judgment, it is but his 
miſpꝛiſion that he did not enter it accozding to the Uerdict,eſpect- 
ally here, when the entry of the Judgment in the Paper is accozd⸗ 
ing to the Aer ditt, and the entry upon the Roll is in another man⸗ 
ner and diſagreeing from the Uerdin; and fo a meer milpꝛiſion of 
the Clerk and no dekault in the Court: wherekoze it is amenda⸗ 
ble. And to induce the Court thereto, divers pꝛeſidents were ſhewn, 
viz. Trin. 35 H. 8. rot. 53. Whitfields caſe. (here the Uerdid was 
miſentredconfrary to the Notes, viz. t Abere in debt upon an ob- 
ligation the Condition was to deliver Cozn betwirt Chriſtmas g 
the Annunciation,the Iſſue being joyned upon pertozmance of the 
Condition betwirt the Feaſts afozeſaid,and Uerdict found koz the 
Plaintiff, as appeared by the Note upon the dozſe of the TCrit;but 
the Aerdia was entred,Quod non deliberavit the ſaid Coꝛn ad Fe- 
ſta predicta, and Judgment koꝛ the Plaintiff: And Erroz being 
bzought,to? that the Aerdia was not found accozding to the Jfſue, 
becauſe it afterwards appeared by examination, that the Uerdic 
was well Mven- upon the Jſſue , and was but a milpziſion of the 
Clerk, It was amended and the Judgment affirmed, Hill, 42. Eliz. 
rot. 673. in the Kings. bench. Stepneth verſus Joh. Morgan Wolf, 
The Judgment was, Quod recuperet verſ. predict. Morgan in an 
action fo2 wozds: And Erro being thereof bꝛought in the Exche⸗ 
quer-Chamber,and this matter aſſigned fo2 Erroz; Foꝛ Morgan is 
neither the Sirname o2 Chziſtian name, but part ok the Sirname; 
And although it were in the Judgment, yet being but the default of 
the Clerk in entring of the Judgment, it was oꝛdered to be made 
Morgan Wolf, and the Judgment was affirmed. Paſc. 8 Jac, rot. 
525, John Chelley verſaus Stoten, Aſſumpſit: Judgment was 
entred, 
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entred, Quod prædictus Henricus recuperet, where it ſhould be 
Prædictus Johannes recuperet; and Erro2 bꝛought upon this 
Judgment, and aſſigned in that point: THHich being moved in the 
Kings Bench was amended, and made Johannes. And upon a 
CUrit ok Diminution, was lo returned, c the Judgment affirmed, 
Mich. 12 Jac, Rot. i 106. Nelſon verſus S keits und hig Wife, fo? 
woꝛds of the Mike; the Uerdic was found fo2 the Plaintiff,upon 
Not guilty pleũded, and the Judgment entred, Et prædict. le fei. 
in mi ſericordiaʒ where it ought to have been, Quod prædicti le ba- 
ron & feme ſerront in miſericordia, whereupon Erro2 was 
bꝛought. And fo2 as much as upon Examination in the Common 
Bench, it appeared, that the Judgment was well entred in the 
Paper Book; it was awarded in the Common Bench to be a. 
mended. And upon Diminution alledged, it was certiſied, amend⸗ 
ed, and the Judgment affirmed, Mich. 17 Jac. Rot. 2055. Str 
George Sherley Baronet, ver/#s Underhil in a Quare impedit ad 
preicntandum ad Vicariam Eccleſiæ de The parties being at 
Iflue, it was found fe2 the Plaintiff befoze the Juſtices of Nift 
prius, in the County of Warwick, and Judgment was entted fo2 
the Plaintiff Quod recuperet preſentationem ad Ecclefiam de 
And thereupon Erroz bꝛought, becauſe the Judgment ſhould have 
been Ad Vicariam Eccleſiæ, and not Ad Eccleſiam; and it was 
held to be a manifeſt Erroz, But then exception was taken to the 
(Writ of Erro, becauſe it ſuppoleth the Kecozd to be Inter Geor- 
gium Sherley Militem & Baronettum & Underhil; whereas Sir 
George Shirley never was Knight, but a Baronet onely; and it 
wis held to be a manifeſt variance, and that the Recozd was not 
removed. Then it was moved tn the Common Bench, that that 
Judgment ſhould be amended; and fo it was, by oꝛder there, which 
is a ſtronger cale, that being a Judgment at the Alliſe. Vide 11 
H. 7. 2. & 23. 21 H. 7.3 1. 20 Ed 4.47. 22 Ed. 4. 46. 30 H. 6. 1. Co. . 
62. See many mode pꝛeſidents of amendments in John Morgan 
Wolf. Cale in Book; Sect. 33. 


Ellis Caſe. 3 
Ndictment upon the Statute of 8 H. 6. of Forceable Entry. 
The firſt exception was, that the Inquiſition was taken befo2e 

A. and B. Juſtices of the Peace; and he doth not ſay, Nec non ad 
diverſas felonias tranſgreſſiones, 8c. So they have not any power 
to enquire, Sed non alloc. Fo2 upon this Statute, Juſtices of the 
Peace only; although they be not Juſtices, Ad audiend. & termi- 
nand,&e, have authozity to enquire; S:condiy, Becauſe the en⸗ 


try is ſuppoſed, In unum Meſſuagium five Domum, which was al- 


ledged to be incertainzas a Meſſuage oꝛ Tenement have bin ruled 
to be ill. Sed non alloc. Fo it was ſaid, True it is, that an entry 
into a Meſſuage ſive Tenement, is not good, becauſe Tenementum 
is uncertain what it is; but Meſſuagium five Domus are one an 
the lame. Thirdly, Foz that the endicment is, That he was 
Seiſitus, five poſſeſſtonatus, which is not certain, Sed non alloc. 

mmm Foz 
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Foꝛit is of a Meſſuage five Domum, adhuc exiſtent liberum Te- 
nementum, Which pꝛoves, That he was ſeiſed ok ſuch an Eſtate, 


whereof he might be diſſeiſed. Wherefozethe Endicment was 
good, and Ellis fibmitted himſelf to a Fine, cc. 


Horſeman verſus Obbins, Mich. 19 Jac. Rot. 

F NEbc upon an Obligation of 100 l. condttioned, that ifhe ſa. 

5 ved harmleſs, and indemnifie the Plaintiff and his Lands in 
Strettin, in the County of Surrey,(demiſed by one John Gray, and 
one John Beavis, by Jnventure of ſuch a date, during the term in 
the (aid Leaſe) from an Annual Rent of 20 l. reſerved upon the 
ſaid Leaſe, during the ſaid term, that then, gc. the Defendant 
pleads, Quod à tempore Confectionis ſeripti Obligatorii hue uf. 
que exoneravit & indemnem conſervavit; the Plaintiff, and all 
the ſaid Lands from the faid Rent, Et hoc, &c. Aud it was there. 
upon demurred, becauſehe doth not ſhow, Quo modo exonerayir 
& indemnem conſervavit, F02 being a Plea in the Affirmative , 
he ought to ſhow how, that the Court might adjudge thereof: But 
if he had pleaded in the Negative Non Damnificatus, it had been 
$09d without further pleading; and of that Opinion was the 
whole Court: TWherefoze without argument, it was adjudgey 
fo; the Plaintiff, oY + 
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Harvey verſus Chimberlai. 


SOGHTPS: Otion fo? theſe wows ſpoken to the Father of (1) 
the Plaintiff, Thy Son (innuendo the Plaintiff) 
ay hath murthered my childe. After Uerdic it was 
moved in arreſt of Judgment, that theſe woꝛds 
be not ationable, becauſe it is not hown that 
| ACP they were in Communication of the Plaintitk; 
no? doth he aver, that the Plaintiff was the on⸗ 
l ſan of his Father: Foz if he had moze ſons, Non conſtat, of 
which of His fons it was ſpoken ; and every one of them may have 
an Action, as well as the Plaintiff. And neither the lochen the 
Plaintiff, no2 the Averment, that he ſpake them of the Plaintiff 
will ſerve ; fo2 it is but a general allegation of wozds, which do 
not impo2t any flander to the Plaintiff; But if it had been ſpoken 
to the ſon, Thy father hath murthered, &c. it had been good e- 
nough; ko2 there cannot be but one father £ So if it had been 
ſpoken to a ſervant 02 wife, Thy Husband and Mafter, &c. it had 
been good foꝛ the ſame teaſon; and of that opinion was the whole 
Court. Wherefoze (Abſente Lea, Chief Juſtice) Judgment was 
given koz the Dekendant. 


Francis Oily's 8 Cale. 


Ndictment befoze the Cozoner gaben viſum Corpotis of Fran- (2) 
cis Oily of Berks,who had flain himſelt with an Arrow ſhot out 
of a Croſs-bow by himſelf; it was found that he in furore & in- 
ſania ſhot himſelf with a Croſs-bow Arrow, Dans eidem fitch-a 
wound, in fon gule of ſuch a length, et. whereof: he died: Jt'was 
removed into the Rings Bench by Certiorari. And tow Coventry) 
Attoznep General, moved fo2 the reverſal thereof; firſt, betauſe 
it is Juratores per Sacrament J. S. &. and doth not kap, Proborum 
& legalium hominum Comitatus predict, Secondly, becauſe it 
doth not ſay, that he ſtruck himlelf ; which is the exception in the 
Endictment, tn Longs Caſe, Coke 5.fol. « 20. And fo? theſe taules 
the Court held the Endictment ts be Gitious, eſpecially fox the 


firſt ; and it was diſcharged upon that motfon without day Kenz 
becauſe i was laid, they were very tlear. 
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Eardley verſus Turnock, cujus principium ante Pag. 


(3) J2 atrit of Etroz, the Judgment being affirmed, Coſts were 
[tarevpthe Clerk without motion in Court, which heconceiven 
ought to have been given by the Court. But becauſe upon ſugge- 
tion in Court, that this UUrit of Crroz-was bzought after Exe: 
cution ſerved, and ſo, not in delay of the Execution, (which ap: 
peared by examination; although it appeared not in the Kecozd 
here certified,) it was held by all the Court, that no Coſts were tg 
be given; Foz the Statute of 3 H.7. doth not give any, but where 
execution is delayed by the UUrtit of Erroz : AUbherefoze the 
Judgment being of this term, it was appointed to berefozmend, 
and a Superſedeas to ſtay the execution. e 
2551 Smith verſes Faldo. > 2 
E Kror was brought in the Exchequer Chamber of 8 Audgrmer 
given in the Kings Bench;and the Judgment affirmed,and 51, 
coſts aſſeſſed Pro delatione Execution. And the Recopd being re. 
manded, A Scire Facias was ſued againſt the Bail, to have execu- 
tion againſt the Bail, as well fo2 the pꝛincipal Debt, as foꝛ the 5 l. 
coſts aſſefſed ʒ and upon two nihils returned, and execution award. 
ed againſt the Bail: Jt was now pꝛaped to have a Saperſedeas, 
becauſe the Bail is not chargable but with the damages and coſtg 
of this Court, and not with that which is taxed in the Exchequer 
Chamber: And of that opinion was all the Court. UUherefoze 
a Superſedeas was granted to avoid the intire execution, and not 
only fo2 the ſurpluſſage, as was pꝛaped: Foz the Grit being 
eutire, cannot be divided. 0 


Smith verſu- Melfer, 


Þ ror of a Judgment in the Common bench. The Erroꝛs al. 
ſigned Ore tenus (which were inſiſted upon) were, becaule inRe- 
plevin Melfer made Conuſance as Balliff to the Lady Wray: Foz 
that Sir Will. Wray her Dugband was ſeiled in Fee of the Man⸗ 
noꝛ of S. And the Plaintiff held the laid Lands of Sir William 
Wray by Fealtp, and 2 s. 7 d. rent, as his very tenant, and made 
a Feoffment ot the Mannoꝛ, to the uſe of himſeifand the laid Lady 
his wife fo2 their lives; and that Sir William Wray died, and foz 
the rent of 2 years arrear, after the husbands death. the Oiſtreſs 
was taken. The Jſſue was, that the Land was not within the Gikt 
to the ſaid Lady; e at the Niſi prius the Plaintiff was Non · ſuited. 
And Judgment being given koz the Defendant, Erro was there⸗ 
of bzought and aſſigned, becauſe ſhe entitles her ſelf ta a Rent⸗ 
Service from the Plaintiff-by a Feoffment of the Mannoz, and 
doth not ſhow any Attoznment. Sed non allocatur, Foz it 8 — bs 
| intended, 
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intended; ; where Feoffment of. a Manno is pleaved, that all ne- 
ceſſary Cirrumſtances, viz, Livery and Attoznment; are perkoꝛm⸗ 
ed: Fo2 otherwiſe it is no Feoffment of the Mannoz. Secondiy, 
That the Avowp:is not good ; fo2 he made Conuſance fox Kent 
to a Lady,who is tenant fo2 life, and doth not aver that ſhe is a; 
live: Sed non allotatur, Fo; the. Conuſance being made in her 
right, it is ſuffictenttp:averred that che was alive; aud there is not 
any pꝛeſident of luch an Averment to have been made. It is:atfo 
necefſarily.td be intended upon the Iſlue, which is Quod eſt & tem: 
pore quo Plaint. fuit infra feodum, &c. Which ts n [ſufficient A. 
verment, that ſhe was alive at the time of the Conuſance, and is 
neceſſarily implyed in the pleading 2 As in the Caſe 13 Eliz.Dyer. 
Adhuc Seiſitus, & c. Mherekoze the Judgment was afftrmed. 


2 Jackſon verſus Bell, Mich. 19 Jac. Rot; | 7 7, 


Eplevin, The Oefendant avows fo: Damage-feaſant in his 
Freehold ; the Plaintiff ſhows,that the place where, is parcel 
of a great F eld, called Waſtefield in Thriskby, and preſcribes to 
have Common koz a Meſſuage and two Acres in the ſaid Field 
Ubicnanque & poſtquam blada & herbæ ibidem creſcentia be reap-. 
ev and carried away, quouſque the ſaid Field 02 any part thereof 
be reſowen. And that avte tempus quo & poſtquam the Coꝛn in 
the ſaid Field was reaped and carried away from the ſaid places, 
ec. pe put in his Cattle, Levant and Couchant upon his tene- 
ment, cc. to uſe, æc. his Common there, c. And thereupon the 
Defendant demurred; firſt, Becaule he ſafth Ante tempus, 8c. 
and doth not ſay in which year the Field was ſown, and the Coꝛn 
carried away. Secondly, Jt is not ſhown, that the ſaid Field oz 
any part thereof. was not reſown ; and then it is not within his 
prelcriptlon. vide 10 Ed. 4. Damport fo2 the Plaintiff moved, that 
the Plea is well enough; fo? it ſhall not be intended to be reſown, 
unleſs the other ſhows it, &c/ But all the Court held, that the 
Plea is not good; fo2 he being confined within what time he is 
to have his Common, ought to ſhow, that he is within the time; 
otherwile, it doth not enable him to ule the Common: cUberefoze 
xt was adjudged foz the Defendant, 


Upchard verſus Tatam. 


A Ction ſur Trover & converſion, F oꝛ that the Plaintiff, 9 Mar. 
18 Jac, apud Chelmsford, waàg poſſeſſen of a Writing Obli- 


atozp;wherein John Petchy and Thomas Petchy were obliged ta 


the Plaintiff in 601. ſealed with the Seals of the ſaid John 
Petchy c Thomas Petchy, Ut de Scripto ſuo Obligatorio proprio. 


Er fic poſſeſſionatus, 12 Mar. 15 Jac. loft it. And thãt upon 13 Mar. 
18 Jac. at Chelmsford afozeſatd,it came to the Defendants hands 


by 
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dy Trover: And that the Dekendant, 20 Marti 18 Jac. at Chelms. 
ford àtoꝛeſaid, converted it to his own uſe. Upon this Declara. 
tion, the Dekendant demurred in Law, becauſe the date ok the 
Bond is not mentioned, noꝛ that it was delivered as their Deed; 
but without much argument, it was adjudged fo2 the Plaintif ; 
Fo be needs not ſhow the date, becauſe it is loſt, and the Defen. 
dant hath ellopned it. And he is not to recover the debt, but 
dtimages therefoze. Secondly, The Allegation, that it was Scri- 
prani Oblipatorium wherein they were obliged, hath Intendment 
{uffictent, that they delivered it as their Deed. TAberekoze, qc; 
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ain and his 550 verſus Porter. 7 


Ction fo2 theſe wozds, Chriſtian Hunn (the wife of the 
A Plaintiff inhuendo) is a Witch, and hath bewitched two of 

the ſervants of J. S to death. After Uer dia fo2 the Plaintiff, 
it was moved in arreſt of Judgment, that theſe wozds be not agt- 
onable, becauſe it ts not averred, that any perſon is dead, noz in 
what matter ſhe was a Mitch, Sed non allocatur. Foz the wo2ds; 


That ſhe is a Witch, ate actionable, a rt Judgment was 
givento: the Plain, i ris 


pidgek © Cite, 


Rid ges ann others were enditted pro eo quod, they entred into 
ſuch Land exiftens liberum Tenementum of J. S. & manu for- 


11 biſleiſed him: Aud becauſe the Endic ment was not adhuc exi- 
ſtens liberum tenementumʒ und exiſteus liberùm tenementum map 


refer to the time of the Endiament, and not to the Entry; There: 
koꝛe the Endictment was adzudged to be ill, and was difcharged, 


Waters verſus Bridges, Paſche, 18 Jac. Rot. 1894. 


Ero of a Judgment in the Common Bench in Debt, upon 


an arbitremenrt of 3 40 l. ſuppoſing there were controverſies be⸗ 
twirt the Plaintiff and Bridges, and Elz. his wife, fo; divers lums 


of money, laid out ko; the laid Bridge 's wife, at her requeſt dum 


ſola fuit. And that they ſubmitted themſelves in Arbitrement,as 
well concerning the pxemiſſes, as concerning all Suits betwirt 
them depending, touching the pzemilſes: And the Arbitratozs 
awarded concerning the pꝛemiſſes, That the Defendant ſhould 
pay to the Plaintiff 340 l. fo2 all fums of money laid out by the 
Plaintiff koz Elizabeth, Dum ſola fuit, cum inde requiſitus effer; 
And that all Duits betwirt them (ſhould ceaſe, Per quod actio ac- 
crevit, to demand the 240 J. And that the Defendant Licet ſepi- 
ws requiſitus had not paid the 340 l. Upon Non Debet pleaded 
and found fo2 the Plaintiff, and Judgment thereupon,Erroz was 
dzought and ajiigned, firſt, That the Declaration is not good, 
ko; the Arbitrement is void; Becaule the Submiſſion is ko; all 
Eontroverſies concerning money laid out fo2 the Fee at her re- 
queſt And the Acvitrement is, That be ſhall pay 340 l. ko; alt kims 
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laid out fo2 the Fee (omitting at her requift) lo it is mo2e then 
was ſubmitted 3 and of that opinion was ali the Court. Second: 
Ip, the arbitrement is to pay 340 l. Cum inde requiſitus effec, So 
requeſt being part of the agreement, there ought to be an expꝛels 
reizueſt alledged, and Licet ſepius requiſitus will not ſerde: and it 
is not like to Debt due upon a Bond o2 upon Contract: Fo! there 
the Debt being due by Specialty oꝛ Contract, needs not a ſpecial 
demand, but Licet ſepius requiſitus will ſerve 2 But being due by 
Arbitrement, Cum requiſitus fuerit, It is not due, but accozvding 
to the Arbitrement upon ſpectal demand. And of that opinion 
was all the Court; wherefoze the Judgment was reverſed. 


— 
* 


Maby verſus John Shepherd, Executor of Edmund Shepherd. 


Ebt upon an Obligation fox 40 l. by Edmund Shepherd: The 

Dekendant demanded Oyer of the Deed, and ok the Conditi⸗ 
on, which was entred In hæc verba noverint univerſi pro præſen- 
tes me Edwardum teneri, &c. in 40 l. And he ſubſeribed it by the 
name of Edmund Shepherd, which was his true name; the De: 
fendant pleaded Non eſt factum Teſtatoris. The Jury found that 
it was the Deed of the ſaid Edmund Shepherd the Teſtatoz. 
And now it was moved, that notwithſtanding the Uerdic is kound 


koꝛ the Plaintiff, yet the Judgment ought to be given againſt the 


Plaintiff: Foz he declares upon a Bond by Edmund Shepherd, 
and ſhows a Bond of Edward Shepherd, which is another perſon; 
and they never were the ſame; but difftinct names. And although 
it be ſubſcribed by the name of Edmund, vet that is no part of the 
Bond; which being apparant to the Court, the Plaintiff cannot 
have Judgment, but ought to be barred; and of that opinion was 
the whole Court. And although the Jury hath found it to be the 


Deed of the ſaid Edmund, yet that will nothelp it, buthe ought 
to havebzought his action accozding to the Bond: TWherefoze it 


was adjudged, Quod quærens nihil capiat per billam, Vide Dyer 
279. Shotbolts Caſe, and Watkins and Heliers Caſe, ante pag. 


Thomas Simpſon and Fohn Simpſon verſur Jackſon, 


Error of a Judgment in Durham. The Erroꝛ aflignedwas, be. 
cauſe in an Ejectione firmæ againſt Tho. Simpſon the Father, 
and John Simpſon his Son ; the Father appearing by Timothy 
Commyn his Attomey,and the ſald John Simpſon, Per eundem Ti. 
motheum Commyn, proximum amicum ſuum, who was admitted, 
per curiam, pro eodem Johanne Simpſon ad proſequendum, any 
pleaded Not guilty. TUhereas he ought to have been admitted to 
plead by his Guardian, and not by Prochine Amie;and the Admit- 
tance ought to have bin Ad defendendi & non ad proſequendum, 
But Damportaiid Sir Henry Yelyerton of Counſel with theOe- 
fendant in the TUrit of Erro, moved, that it was not any Erro? x 
Foz Prochine Amie is d Guardian, e a Guardian q Prochine Amie 
be 
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be both one, when admitted per Curiam; and they be termed co in 
our books both ways. And although the Entry ts ad prolequen- 
dum, yet it is good enough; Fo2 the Dekendant may pꝛoſccute a 
Ven, fac. eum proviſoz Sg there is diference but in the terms on⸗ 


ly. And of that opinion wag Chamberlain puiſne Juſtice: But Leo, 


Doderidge, and Houghton to the contrary, that it is erroncous 
fo? both canes ; Foꝛ a Gardian and Prochine-Amie are diſtinq, 
and a Gardian o2-Prochige-Amie may be admitted koꝛ the Plain: 
tiff; andthe Prochine-Amie never was until the Statute of Welt; 
'r,cap.47. aib-Welt.2;6aþ/t 5, And he ts appointed in caſe of ne, 
ceſſity, where an Inkant is to ſue hig Gardian, oz be kſlopned, 02 
that the Gardian will not ſite fox hün. And koz theſe cauſes he 
might be admitted to ſue by Gardian op Prochine-Amie, where he 
is to demand oz to galt: Wut when he is to dekend a Suit in an 
action real oꝛ perſonal, it sught tobe always by Gardian, aud the 
Gardian oltght to be admitted by the Court, who map anſwer hie 
miſpleaſing it there ſhould be cauſe, ag'9g'Ed: 4.34. And therefoze 
the Defendant ought always to appear by Gardian, and not by 
Prochine. Amie, ds Fitz. N. Br. 27. And their offices: are ſeveralʒ 
therekoze the admittante of the Dekendant by Prochine-Amie ig 
erroneous. Alſo to admit the Defendant ad praſequendum . is ill 
und pꝛepoſterous. Uherekoze the Judgment was reverled. Vid, 
28 Aſſ. ir. 27 Aſſ. Dy. 56, & 1k. 5 
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John Mayor ver ſus Richard Harre. 


& Sſumpſir, Fo2 that the Dekendam was indebted unto him 
A in 40 l. Et fic indebitatus exiftens in conſideration inde af- 
A ſumpſit ſolvere upon Atqueſt, ac Alter Non aſſumpſit plead- 

ed and found fo? the Plaintiff, it was moved in arreſt ef Judg⸗ 
ment, That the Declaration was not good, Foz that he doth not 
ſhew fo whatcauſe he was indebted ſo as the Dekendant doth not 
know how to ovide him an Anſwer. And it is not a.p2omile in 
conſideration of fozbearance till ſuch a day, 02 ſuch-a.ſpecial pꝛo- 
mile; Foz that might be good; and to that purpoſe. was cited 
Mich. s Jac, betwirt Buckingham and Coſdes, That foꝛ this cauſe 


Judgment was reverſed. And of that opinion were all the Court, 
viz, Doderidge, Houghton and Chamberlain, (abſente Lea) and 


gave rule, That Judgment ſhould be entred fo2 the Dekendant. 
Vid. Co. 10. fol. 7. in the end of the Cale of the Marſhalſey. 


Elborow ver/us Allen. 


A Ction upon the Caſe, Whereas he was the ſon and heir of 


John Elborow and Anne his wife, daughter and heir of John 
Travel, and had divers lands by deſcent from them of the value of 
200 l. per annum, That the Defendant envying his eftate,ſpeaking 
of the Plaintiff and Katherine his wife, (aid theſe wozds; Shall 
Elborow his wife fit above my wife? He is but a Baſtard. Quorum 
prætextu he was much ſcandalized in his eſtate, c enkoꝛced to great 
expences to defend his title. Apon Nihil dicit, aud writ of Enquity 
of damages, and 50 l. damages found; It was now moved in ar- 
reſt of Judgment, That theſe woꝛds be not ackionable, becauſe he 
doth not ſhew there was any ſpeech about his eſtate, oꝛ that he was 
about telling o2 leaſing out of the lands,no2 that theſe wozds were 


ſpoken to ſcantaltze his title. And although the Plaintiff ſaith he 


was ſcandaltzed in his eſtate, c that thep were ſpoken maliciouſlp, 
That was but the Clerks dzawing and inſerting ; Foz it doth not 
appear that he Had any tempozal loſs thereby, and therefoze not a- 
>tionable,as Anne Davies Caſe ts Co.4. fol. 17. But all the Court 
beſides Doderidge held, that theſe wozds in them(cives are ſcanda⸗ 


lous and dangerous to cauſe hisJnheritance to be queſtioned, + lo 


the Plaintiff hath laid them to be in his Oeclaration, that he was 
put to great charges to defend his inheritance. ButDoder.firongiy 
to the contrary;that neither the wozds themtelves, noz the manner 


of lpeaking of them do import any flander bat obliquelp; ws 175 
ge 
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Ailegationof the Plaintiff ſhalt not help them. But the other 3 


Juſtices being againſt him, it was adjudged fo? the Plaintiff, 


Sir John Ferrers and Sir John Curſon verſ#s Sir Richard Fermor 
and ochers, Trin. 17 Jac. rot. 246. 


Dor fo2 400 1, fo? the rent ot two pears artear upon a Leaſe 
of 21 years made to the ſaid Sir Richard Fermor and others, 
rendang 200 l. per annum, ot the Mano! of Belchingdon by John 
Poory, who after conveyed the Reverſion to the Plaintiffs, who, 
fo2 that the rent of two pears was unpaid, bꝛought the ſaid Acid, 
Upon Non debet pieaded,and a ſpecial Uerdic, the Caſe appear- 
ed thus : John Poory let this land fo? 21 pears, rendꝛing 200 l. per 
auuumz Afterward it was covenanted by Indenture betwixt the 
Leſſo; and Leſſee and others, that a bargain and ſale ſhould be 
made, and a Fine levied to the Leſſee and to others and their heirs, 
to the ule of them and their heirs, to the intent a Recovery ſhould 
be luſfered againſt the Conulees, with Uoucher of the Leflee, who 
fhould vouch over the Common Upncher,to'the ule of the Platn- 
tiffs and their heirs: The bargath and ſale was made by Deed 
eurolled, and a Fine levied, and the nert Term rhe Recovery ſuf- 


fered accoꝛdingly. And whether upon all this matter the termwere 


extinguiſhed, oz in eſſe, was the queſtion. Foz it was agreed by 
Council onboth ſides, and by all the Court, that ik a Fine oz Fe⸗ 
oftment be to Leſſee fo2 pears, to the uſe of a ſtranger, it ſhall not 
extinguiſh the term: blit it is ſaved by the Statute 27 H. 8. which 
executes the poſſeſſion accoꝛding to theUſe,and faves all Rights. 
Eſtates and Jntereſts.And as at the Common Law, if a Tezmoz 
takes an Eſtate to Uſe, he ſhall not be compelled in Equity to ex⸗ 
ecute the Eſtate, but his term ſhall be ſavedunto him: So the 
Statute doth not intend to pzejudice luch who have Eſtates,but to 
pꝛeſerve them. But here the doubt was,becauſe by the Fine levied 
and Bargain and Sale made, to theule of the Leſſee himſelt and 
others, fo2 a time, to the intent a Recovery ſhould be (uffered ; 
(The term being dꝛowned and extinct koꝛ the time, until Recovery 
fuffered) whether it ſhall now be recovered? And all the Court re⸗ 
ſoived that it ould : Fo2 the Bargain and Sale, the Fine and 
Recovery, are all but one Aſſurance ; and the Recovery being ex⸗ 
ecuted (which is grounded upon the Covenant)ts quaſi a Convey- 
ance to the uſe, ab Initio; wherekoꝛe within the equity and intentt- 
on of the Saving tn the Statute $ and is all one in Judgment of 
Law, as a Feoffinent to an Uſe. CUherefoze they reſolved, That 
the term was not expired, but both term and rent were revived ; 
And ad judged it koz the Plaintiff. 


Caſtle's Caſe. 5 
Ne Innocent Caftle was indicted, Fo? that he took upon him 

Ito be a Juſtice of Peace within the County of Buckingh.not 

having Lands to the value of 40 l. per ann. And ſent his Warrant 
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to have one befoze him to lind Suerties fo the Peace, 4c. Exce⸗ 
ptions were taken to this Endictment: Firſt, that the Statute ap⸗ 
points a Penalty, 4c. which fs to be recovered by Bill, Plaint, oz 
Jufozmation, ec;therefoze not by Endictment ; And it was no of- 
fencebefoze. And ok this opinton was the Court, that when a 
Statute appoints a penalty koz the doing ok a thing which was 
no offence befo2e,aud appoints how it hail be resovered, it ſhall be 
puniſhed by that means, and not by Endictment. A ſecond Exce⸗ 
ption was taken,becauſe it is not ſhewn that he had any Commil⸗ 
ſion, 02 did any act by vertue of a Commiſſion, And it was held 
alfo, that fo2 this cauſe it was ill. TUWHheretoze he was diſchar ged. 


Harflet 2erſ# Butcher , Trin. 20 Jac. rot. 


(5) Orenant: Foz that the Defendant by Indenture upon a 
Leaſe made unto him of an houſe, covenanted,that he would 
from time to time during the term,after thee moneths monition, 
ſufficiently repair, and at the end of the term leave it luffictently re- 
paired to the Leſſoz, #6. And koz not leaving it ſufficiently re⸗ 
paired at the end of the term, the Action was bꝛought; And ſhews 
in what parts, cc. A pon this, the Defenvant demurced, becaule 
he doth not alledge, that he fo2 thzee moneths bekoꝛe gave notice 
unto him ok the defects, &c. But without Argument it was reſol- 
ved, that the Declaration was good notwithſtanding that exce⸗ 
ption; Fo2 the clauſe, Lo leave it well repaired at the end of the 
term, is diſtinc by it (elf, and doth not depend upon the kozmer 
clauſes: Foz he ought to leave it ſufficiently repaired, without no- 
tice, at his peril; And the notice within thꝛee moneths, refers only 
to the reparations within the term, whereto he is not tied without 
Pal w_ moneths bekoze. TWherefoze it was adjudged koz the 
2laintiff. | 


Abbot and Alice his wife verfur Blofield. 


A fun pfit, Ulhereas the Defendant received of the Plaintiffs 

money by the hands of the Plaintiffs wife,4c. That the De- 
kendant fn conſideration thereof pzomiſed unto them to pap it at 
ſuch a day, and alledgeth the bꝛeach fo2 non-payment. The De- 
fendant pleaded Non aſſumpſit, and found fo2 the Plaintiff; and 
moved in arreſt of Judgment, that this pzomile is void, being fox 
montes of the Baron and Fees: And ad damnum eorum Cannot 
be; Fo2 a Feme-covert Cannot have goods with her Baron. Andal- 
though it were objected, that it may koz monies due to the Feme 
dum ſola fuir, 02 fo2 Bent during the coverture, It was held, that 
it ſhall not be ſo intended without it had been ſhewn. TUheretoze 
it was adjudged fo? the Dekendant. 


Slater 
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glater verſus Stone, Hill. 19 Jac. rot. 


Orenant IUMhereas he by Indenture let and demiled an houſe 
Un Barleyburſt to the Detendant fo? 21 years from Michaelmas 
fonlowing, ano the Dekendant cobenanted quod ab & poſt emen. 
dationem & reparationem dicti meſſuagii by the Plaintiff, his 
hetrs and aſſigns , Þe at his pꝛoper costs and charges as need 
ſhauld remute bene & ſufficienter repararet 8 ſuftinerer , the ſaid 
Weſtuages dating the ſaid term, and ſo at the end of the term 
would ledve them well anSſufficiently repaired. And alledgeth the 
beach, that at the time of the demiſe, and beginning of the term, 
one Ooveahaule parcel of the pꝛemiſes was in good and ſufficient 
reparations, And that the Defendant voluntarie during the term 
ſuffered it to ſtand uncovered fox a pear, whereby it became very 
ruinous, and afterwards pulled it down, (o as it became ok no va: 
lue. The Dekendant pleaded, that be did not ſuffer it to ſtand un⸗ 
covered, nod pulled it down, cc. And thereupon they were at tiſue. 
and laund fo2 the Platutiſt; and moved in arreſt of Judgment, 
that the bꝛeach is not well alligned: Foz the Covenant is, that ab & 
poſt the Plaintiff hath repaired it, that he would maintain it in re- 
parations. So the Defendant is not to repair it, until the Plain⸗ 
tiff hath firſt re paired it. And of that opinion was the whole Court 
(abfente Lea.) And although it wag objected, that the Plaintiff 
having alledged it to be in good reparations tempore dimifſionis, 
& in initio termini, needed not to repair it, when it was not necel. 
fary: But that refers to all parts of the houle which require re- 
paratton. Pet non allocatur: Foz the Court held, that the Cove. 
nant being,Quod ab & poft reparationem bp the Plaintiff , then 
he would ſuſtain, & c. It is conditional, that the Plaintiff ought 
firſt to repair it. So although it were in good reparation at the 
beginning, if it afterwards happen to decay, the Plaintiff is fix 
to repair it, befoze the Dekendant is bound therets.Uherefoze it 
was adjudged fo? the Dekendaut. 


Sir John Appeſley and Sir John Key verſus Ive. 


A; Via Querela to be diſcharged of a Judgment in the Com⸗ 
£ 3 mon Bench ina Scire facias upon a Recogniſance of 400 l. 
in the Common Bench as Bail fo2 John de Grife, where 
they all were bound, that if the ſald John de Grife be condemned 
at the Suit of the faid lve, heſhould either pay the Convemna- 
tion, 02 reuver his body befoze ſuch a day, (As the Bail in the 
Common Bench is always in a ſum certain actoꝛding to the debt 
oꝛ damages in the TUrit ; but in the Kings Bench there ig nat d. 
ny ſum therein mentioned.) Judgment being given in the scire 
facias upon that Recognifance, Writ of Erro was bzought up- 
on that Judgment, and the Judgment affirmed ; afterwards 
a CUrit of Erroz was bzought. upon the pxncipal Juvge- 
ment, which was reverſe. Aud hereupon Audica Querela was 
bꝛought: Fox it was held by all the Court, that the firſt ER 
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reveried, is no reverſal vf the Judgment in the Scire fac. becauſe 
it is a collateral Judgment by it ſelf. But pet it was held by them. 
that it is good cauſe koꝛ an Audita Querela; Foz it is quaſi depe 
dant upon the firſt Judgment, and the firſt Judgment 1s the cauſe 
that he is charged by this Kecognilance ; And the cauſe of the 
Charge being taken away, it is reaſon the Bail ſhould have their 
remedy to be diſcharged from the Execution upon the Recognt: 
ſance,and the Judgment thereupon. Agreeable tothe caſe put Col 
8.fol, 143: - Jf a Recovery be in Debt againſt a Yayls2 upon an 
Eſcape, and afterward the firſt Judgment is reuerled the Jayloz 
ſhall have an Audita Querela. vid. the New Book of Entries 87. 
AuditaQuerela by the Bail after Judgment againſt him fo2 Debt; 
upon a sScire fac. becauſe he was witiyn age at the time of the 
Bail; and by the Audita Querela he was diſcharged... 


Heaton verſus Harleſton, Trin. 19. Jac.rot, $5. 
| 3.4N55 4 


.. (9) Jectione Firmæ. The Plaintiff declares, Whereas I. S. by In- 
denture 9 Jun. 19 Jac. dimiſiſſet, &c. ſuch land to the P laintiff; 
Habendum terminum predictum à die datus ſigillationis & delibe- 
rationis Indenturæ predictæ, fo2 th2ee pears; virtute cujus, the 
Plſatntiff 10 Jun. 19 Fac, entred and was poſſeſſed, until the De⸗ 
kendant the ſame day ejected him. The Defendant pleaded Not 
guilty, and found againſt him; And nom moved in arreſt of Judg⸗ 
ment, That the Declaration fs not good, becaule neither the day 
of the date, noz of the enſealing and delivery of the Indenture are 
mentioned, So as there is not any certainty in the Declaration 
when the term ſhould begin. Sed non allocatur: Foz when the 
Uerdia hath found him guilty upon the Declaration, and the E⸗ 
jectment is alledged accoꝛding to the Declaration, it may well be 
intended, that the Indenture boze date and was ſealed and deli⸗ 
vered the day mentioned in the Declaration of the Leaſe.TUhere- 
koꝛe it was ad judged koꝛ the Plaintiff. 


Stamp verſus Parker. 

EJecdione Firmæ. After Uerdict at the Niſi prius fo the Plain 

tiff, the Defendant at the day in Banco pleaded a Releaſe from 
the Plaintiff betwirt the Her dict and the day in Banco, and ſhews 
it to the Court. And whether he ſhould be received thereto, was the 
queſtion 2 And reſolved, that he had not any day to plead it, no2 
had he any remedy but by Audita Querela, if the Plaintiff ſued 
Execution. Tyerefoze it was adjudged koz the Plaintift. 


| Prefſcotverſur — | 

Deb. upon an Obligation with a Condition to pay 140l. the 1; 

day of May next enſuing, (the date of the Bond being the firſt 

of May:) And whether it ſhould have relation to the month of May 
next following, and fo a year after, o; to the lame moneth — 
| , 
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the Bond was made, was the queſtion: And adjudged it ſhould 
be referred to the 15, day of the ſame moneth, being a foztnight at- 
ter the date, aud not to May in the year following, Therefore it 
was adjudged fo2 the Plaintiff. And this matter being moved in 
arreſt of Judgment, That the Action was bzought befoze the Db- 
ligation fozfeited ; It was held, that Next following ſhould refer 
to the day, and not to the moneth. And Erroꝛ being bought, the 
parties. compounded. 2 85 


4 Scavage verſus Parker; 


E Jeftione Firmæ of a Leaſe of Lucy Lady Griffin, 7 Jan. 19 Jac, (13) 
by Indenture dated 6 Dec. 19 Jac. Habenduma die Datus In- 
denture; prædictæ. Upon Not guilty pleadedzand Evidenceto the 

Jury, the Leaſe was ſewn baring date s Dec. 19 Jac. and the Ha 
bendum was à tempore confectionis Indenturæ. And becauſe a die 

Datus excludes the dap, ſo as it is not the ſame Leaſe whereof the 
Plaintiff declares, it was held that theÞlaintiff had miſtaken his 

Action. TUherekoze the Plaintiff was Now(ſuited. | 


Chamberlain verſu White and Goodwin, 


A Ction koꝛ wo2ds 2. Foꝛ that they two ſpake theſe woꝛds of the (13) 
Plaintiff; Thou haſt the Plate of J. S. and we will charge thee | 

with that Felony. Akter Uerdict upon Not guilty, and found foz'the 
Plaintiff, it was moved in arreſt ok Judgment, That the action 

lies not jointly again them: Fo? the ſpeaking of the one, is not the 
ſpeaking ok the other: wheretoze they ought to have been ſeverally 
charged. And it was thereupon adjudged fo2 the Defendants. 


Calthorp verſus Newton, Trin. 20 Jac. rot. 


. WE | 
1 RKeſpals. The partſes being at iſſueupon a Ven. fac. auarded; (14) 
twenty five were returned, and at the Niſi prius twelve of 

them were (worn,whereof the five and twentieth perſon was one: 
And koꝛ this cauſe,it was moved in arreſt of Judgment, and held to 
be an ill trial; and not atded bythe Statute of Jeofayls. But the 

Court held, that although twenty five were returned, and twelve 
of the firſt twenty four had been fwozne, and not the twenty fifth 
perſon, it had been well enough, and aided by the Statute: But as 
the caſe now is, it is a mil-trial, and not warranted to (wear the 
twenty fifth perſon. Wherefoze a Ven. fac. de novo wag awarded: 


Bull ver/us Wheeler, 


E of a Judgment in Canterbury. The Erroz aſſigned and 
inſiſted upon, that in debt upon an obligation againſt an Ex- (15) 
ecutoꝛ ko the perkoꝛmance of Covenants in a Leaſe made unto 

the Teſtatoz, the breach was alſigned in the time ok the Executoz 


fo 


— — —ꝛ— 


mow — 


(although it mas afterward biſiſt upon) did pals: Fo? the Leſſoꝛ 
doth not take knowledge what is done by an Under:tenant, and 
therekoze by intendment leaſed it as entirelp, as he firſt demiled 
it to Juxon ; And all which was in his occupation, and the Houſes. 
which were built after the Leal made, did well paſs, 


Stone verſur Smalcombe. 


A Ction fo2 wozds. TUGhereas the Defendant being arreſted by 

IaTUarrant made upon a Latitat, directed to the Sheriff of 
Middleſex; That the Detendant ſpake theſe woꝛds, This is a coun- 
terfeit Warrant made by Mr. Stone ( inyuendo the Plaintiff had 
koꝛged that AMartant ) After Qerdict upon Not gullty and found 
koꝛ the Plaintiff, it was moved in arreſt ot Judgment, That theſe 
woꝛds be not ackionable: Foz it is not alledged, That he foꝛged 
any UUarrant ; Noz is it anp Fozging within the Statute of 5 
Eliz. But it was held by the Court, That the Action lics: Foz, 
iu faving It was a counterfeit Warrant made by him, it is intenden 
tobe counterkeited by him, and a great flauver, UMherckoze tt 


* 


was adjudged t72 the Platntiff. 
— Rowland 
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Rowland v2r/us Doughty, Trin. 20 Jac, rot. 


þ J<cione Firmæ of a Leaſe from John Stringer and Fortune his 
wite, of Lands in Chaddefton, fo thꝛee years. Upon Nor guilty 
pleaded, a Special Uerdic was found, That Henry Scatergood 
was ſeiled in Fee of one moyette in poſſeiſton, and of another mope⸗ 
tie in reverſion, expenant upon the lives of Johu Scatergood his fa- 
ther, and Margaret His Feme. And fo ſeiſed, made his Mill in theſe. 
wozds: Iwill, That Fortune my wife ſhall have to her ute and occu— 
Only ws my Living which now do occupy, ſo long as ſhe do 
eep my Name, until ſuch time as my ſon F. S. ſhall come to the age 
of 21 years; And that then ſhe ſhall have the Thirds of all my Living. 
Item, Iwill, That Johu my ſon ſhall have all my Lands in Chaddeſton; 
Aud if he die without iſſue, Then I deviſe the ſame to my daughter. 
The Deviſoz dies; John Scatergood the father and Margaret the 
wife die, Fortune the Feme enters,and after takes to husband Tho. 
Stringer the Leflo? t ]. Scatergood enters, and infeoffs Charlton un- 
der wham the Oetendant claims and occupied all: And Tho. Strin⸗ 


(18) 


ger and his wife entred, and made a.Leaſe of the third part to the 


Platutiff, who bꝛought an Ejectione Firme, And it was found, that 
the Ocvilo? had not any Teuements but a Farm in Chaddeſton , 
whereof the Land in queſtion was parcel; And an actual Entry was 
round. And whether the Feme after his death ſhall have the third 
part of all; Oꝛ but the third part of the moyetie which Henry Scater- 
good himtelt occupied; Oz no part, becauſe ſhe married befoze the 
fullage of the Heir, and ſodetermined her own eſtate, was the Que⸗ 
ſtion. And all the Court reſolved, That ſhe ſhould have a third part 
of ail, the Wozds of the Till being well weighed : Foz the firſt 
wo2ds give all, which was in his occupation, which was the mopetie 
of all, during the minozity of his ſon, and if ſhe kept his name (i.e. 
if ſhe lived ſo long a widow) by the wozds, All this my Living which 
I now occupy : And after marriage, oꝛ fall age, That ſhe ſhould have 
the Thirds of all my Living: which extends to the reverſion, and to 
the poiſeſſion s Foz that clauſe is not referred to that which he occu- 
pled, but it is to his Living; and that which is in reverſion, is in com⸗ 
mon parlance his Living, and is as much as if he had (aid, All his 
Farm. And this Devile to the Feme is not controlled by the wozds 
ſublequent of the Deviſe to his Son, having but that Farm oz Lt- 
bing: And although ſhe determines her firft eſtate by marriage, pet 
that doth not deſtroy the ſubſequent Deviſe. Wherefoze it was av- 
judged fo? the Plaintiſt, that be ſhould recover the third part. 


Noves verſ#s Hopgood. 


Ebt upon an Obligation .fo2 Eighty pounds, Conditioned 
fo2 the perfozmance of divers Covenants contained in Artt- 
cles of agreement. The Defendant pleaved, that it was 
agreed betwirt the Jlaintiff and the Dekendant, that he 


Dooo ould 


(19) 
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| Sir George Savile verſus Richard Thornton. 
(20) COR Impedit agatnſt the Biſhop of Lincoln and Richard Thorn- 
ton, fo2 diſturbing him to p2eſent to the Church of Zarroughly, 
in the County of Lincoln, Foz that he was ſeiſed in kee of the Abvou: 
ſon of the ſaid Church as in groſs, and pꝛelented James Thornton, 
who was admitted, inſtituted and induced; And by his death the 
Church being void, it belonged unto him to pzefent,+c. The Biſhop 
pleads, That he claims nothing but as Ozdinary,ec, and Judgment 
againſt him. Richard Thornton pleads , That he is Parſen impar. 
/onee of the (aid P2eſentment of Joha'Thorncon, whols pet alive at 
3, afozeſaid, And that the Plainriffought not to maintain this Age. 
on: Fo he ſaith, That long time befoze the Plaintiff had any thing 
to do with the ſald Advowſon, the Pꝛioꝛ of Okey was ſeiſed thereof 
in fee, and pꝛeſented thereto Tho. Gooding, andatter that granted 
the nert Avoidance to R. M. aud afterward ſurrendzed his poſſeſ- 
ſions to King H. 3. who was ſeiſed thereof in Fee, and akterward 
the Church became void, and R. N. the Gꝛantet of the next Avotdance 
pꝛeſented thereto one Dickenfon. That H. 8. died ſeiſed, and it de. 
ſcended to King Ed. 6. and krom him to Queen Mary, and krom her 
to Queen Eliz who was ſeiſed thereof in Fee in jure Coronæ; And 
the Church became void by the death of Dickenſon, and ſhe pꝛe⸗ 
ſented one Buttry; And that the Church became votd by his reſig⸗ 
nation, and the Queen thereupon pꝛeſented John King, who was 
admitted and inſtituted; And by his death the Church being vold, 
the Plaintiff preſented by nſurpation the fato James Thornton, 
who was admitted, inſtituted and induced: That the (ald 
Queen Eliz. dyed ſeiſed, and ft diſcended to the King who now 
is, who by his Letters-patents granted the next Avoidance to John 
Thornton, whoby the death of James Thornton pꝛeſented him, and 
that he was admitted, inſtituted and tnduced 3 Et hoc, &c. The 
Plaintiff replies and takes pꝛoteſtation of the Seiſin in Fee of Qu. 
Mary, Queen Eliz. and the King who now is; And fo2 plea, con. 
feſſing the Seiſin of the Plaintiff, and the G2ant of the next Avoid- 
ance by him, and the P2eſentment thereby ; and the Seiſin ok King 
H. 8 and King Ed. 6. And that Ring Ed. 6. by his Letters-patents 
Anno quarto Regni ſui granted that Advowſon-to Str Tho. Wyat in 
Fee, who granted it to the Plaintiff; And that Queen Eliz. made 
the ſeveral Pꝛeſentments alledged in the count by Lapſe; and after- 
wards the Church being void, the Plaintiff pꝛeſented the ſaid James 
Thornton, by whoſe death the Church being again votd, it belongeth 
unta him to pꝛeſent: Wherefore, gc. And traverſeth the dying _ 
| | 0 
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of King Ed. 6. And thereupon the O:fendant demurred: Fir, 
Becaure the Pꝛoteſtations are ill and repugnant. Secondly, the 
Traverle is not good: Fo2 he traverſeth the dying feiſed of King 
Ed.6.and doth not traverſe the Seiſin of Queen Mary and Queen 
Eliz. and their dying ſeiſed; No2 traverſeth the Pꝛelentments al- 
ledged by reaſon of their Seiſin in Fee, but anſwers them by rea- 
ſon of the Pꝛeſentations by Lapſe, And upon theſe points it was 
argued in the Common-bench,and Judgment given fo? the Plain. 
tiff; And thereupon (Urit of Erro2 b2ought, and the Erro2 was 
here aſſigned in the matter of Law. And it was now this Term 
agreed, that this Quare Impedit is bzought againſt the Jucum- 
bent without naming the Patron; And it is averred that the Pa⸗ 
tron is alive : And therefoze the Declaration not being good, 
Judgment ought to have been againſt the Plaintiff, And in pꝛook 
hereof were cited 3 H. 4 2. 42 Ed. 3.7. Co. 7. fol. 25. But it was 
thereto anſwered, That this peradventure might have been a good 
pleazif he had pleaded it in the Common-bench,and had relied 
upon it without pleading over, ſo as the Plaintiff might have an- 
\wered thereto, But this can never be aſſigned koꝛ Erroz; Fo? it ig 
only to the TUrit,and pꝛobes the TUrit abatable, and it is not aba- 
ted in tacto; Aud nothing ſhall de aligned fo2 Erro? concerning 
the TArit, but that which p2oves it to be abated in facto. Alſo this 
was not pleaded after the Jmparlance ; And fo? that he in his plea 
doth not rely thereupon, but hath pleaded another in bar, and ſo 
hath relinquiſhed his plea to the CU1it, and the Plaintifhath not 
anſwered thereto ; And then revera his plea in bar is not anſwer 
} ed, when he doth not rely upon it, but pleads over in bar. And 
; therekoze it cannot be aſſigned fo2 Erroz. Vid.13 H. 8.13. 14 H. 8. 
| 29, 22 E. 4.35. 13 E. 4. 25. Secondly,Jt was ſtrongly argued,that 
the Traverſe is not good; Becauſe he traverleth the dying ſeiſed 
of King Ed.s. and doth not traverſe the Seiſin of Queen Mary 
and Queen Eliz.no? the Pꝛeſentments alledged in the bar, by rea- 
ſon of the Seiſin in Fee, it being the pꝛincipal matter of the bar. 
But the Court held the Replication to be well enough: Foz, the 
dying ſeiſed is the pꝛincipal matter traverſable, the other matters 
are but conſequents thereof, And the Plaintiff hath liberty to tra- 
verſe any part of the Defendants plea. And the Pꝛelentments 
alledged are well confeſſed and avoided, when he ſhewed that they 
were Pꝛelentations by Lapſe, and not by reaſon of any Seiſin in 
Fee: And of neceſſity he was to anſwer unto them. And although 
it were objc>ed,that P2eſentations cannot be anſwered by Colla- 
tions made; And that Pꝛeſentment by Lapſe in the Kings cale, 
vis not anp Collation,but a Pꝛeſentation, and ſo always hath been 
pleaded ; Foz he pzeſents as Supzeme Patron, Vid. 33 H. 6. 2. 
7 Ed.. 20. Therefore Rule was given, that Judgment ſhould be 
affirmed. But becauſe it was alledged, that Sir George Savile 
Platatiff in the firſt Action is pendant the plea, the Entry of the 
Judgment was ſtayed, 
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Termino Michaelis Anno vicehmo , &c. 


Arundel verſus Gardiner, Trin. 19 Jac. rot. 188. 


Sſumpſit. TUhereas the Defendant had a Fieri fac. fo? 61 1. 
Lok the goods of John Layer, and delivered that TUrit to the 
Sheriffs ok Norwich, to whom it was directed to execute, and ak. 
firmed to the Plaintift, That the Woollen cloth in the Shop of 
Chriſtopher Layer were the TUares of John Layer, and liable to 
Execution fo? the laid Sum and required him to execute it: That 
the Defendant adtunc & ibidem, in conſideration he would ſeiſe 
the laid Cloth fo? the ſaid Execution, aſſumed to the Plaintiff, 
That he would enter Bond to the Sheriffs of Norwich, when he 
ſhould be required, in any reaſonable ſum, to ſave them and the 
Þ1aintiff harmleſs againſt all perſons fo2 entering into the lain 
Shop, and taking Executton of the ſaid goods : And alledgeth, 
Chat he giving credence to that pꝛomiſe, entred imo the laidShop 
and took Execution of the (aid goods; And that fo2 this cauſe 
Chriſtopher Layer ſued him in Treſpaſs, and recovered 17 l. in 
Damages aud Coſts ; And that the Defendant licer ſæpius requi- 
ſitus, had not entred into any Bond to the lald Shetiffs, & e. Apon 
Non aſſumpſit pleaded,and round fo? the Platntiff,Jt was moved 
in arreſt of Judgment, firſt, That this pzomile upon this confibe- 
ration is againſt Law, to take Execution of goods which were not 
the Defendants, and to (ſave him Harmleſs againſt all perſons; 
and theref.2e is not goed, H. 4. Scd non allocatur; Fo? he chewing 
the goods, and requiring'the Sheriffto do Execution, it is reaſon⸗ 
able that he ſhould fave them harmleſs, and a pꝛomiſe to that pur⸗ 
pole is good enough. A lecond Erception was, That this pꝛomite 
18 uncirtain to give Bond ina reaſonable penaity, and it is got 
{greed what it ſhould be, and therekoze void. Thirdly, Becaule 
fr is Licer ſepius requiſitus, he Hath not entred into Bond; And 
he doth not ſhew by whom the requeſt was made. Fourthlp, Be- 
canle he doth not ſhew that he tendzed a Bond unte him: Foz he 
bein to enter into Bond upon requeſt, Pe who would have the 
Bond angbt to make it ready and to require it, cc. Sed uon allo- 
catur: But Judgment was given koz the Plaintiff, 
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Treſwell verſus Middleton, Hill, 19 Jac. rot. 965. 


Reror ot a Judgment in the Common bench in debt koꝛ 421. (1) 
| 98. 3 d. mid declares upon ſeveral Accompts of divers ſozts 
| © of T Mares ſold fo2 divers ſeveral ſums, and upon ſeveral ve- 
| tainers at (everal days to do ſeveral ſoꝛts of wozk ; and among 9: 
thers, that he ſhould retain one J. S. the Plaintiffs ſervant, to work 
| with him koꝛ five daps, capiendo pro ſalario ſuo, pro quolibet die 
ö 28. per quod Actio accrevit to demand 10 5, And fo accompts of 
ſeveral Mares bought, and ſeveral reteiners and ſeveral ſums 
lent, amounting in toto to 421. g's. The Dekendant pleaded Non 
debet, did found quod Debet 3ol linde, & quoad reſiduum Non 
debet. And Judgment given fo2 the Plaintiff, and Erroz thereof 
btzought and affigneds- Firſt, becauſe the Action lies not foz the 
- Maſter fo2 the retainer ol the Servant to wozk with the Defen- 
dant fo2 five days; Foz it is not alledged tharhe did the ſervice 
fo? his Maſter, but ko; himſelf; And the retainiug is ok the Ser⸗ 
vaut fo? his own pꝛoper labour, and by a Contract with him: And 
if it were the retatner of the Servant by the command and ap- 
poiutment of his Maſter, he ought to have (hewn that he retained 
the Maſter, and not the Servant; Foz then he ought to have count 
ed uccodingiy, that he retained the Maſter, who by himſelf oz Ser⸗ 
vant ſhould work, ec. Aud of that apinion was all the Court. Se⸗ 
condly che Action of Debt being fo? ſeveral parcels, the Jurp find: 
ing that he owed 30 l. Et quoad refiduum Non Debet, and not find: 
ing fo2 which of the Contracts oꝛ Retainers-Quod debet; (Da 
F as the Defendant cannot know fo2 which he is tondemned, and koz 
(| which acquntted, and thereby might plead it in bar to other actions, 
oꝛ have an Attaint if. it be kalle.) Foz theſe cauſes the Ger dig is 
not good, and the Judgment thereupon is ertoneous: And of that 
opinion was the whole Court, (abſente Lea)(Uherefoze the Judg⸗ 
ment was rever led. 0 I 


Bradford verſus Ramſey, Trin. 1j Jac,rot 945. 


ERror of a Judgment in the Common bench in an Aion upon (2) 
the Cale fur Trover, The Erro was alligned, becauſe William 
Brown of Harm horn Was returned upon the Venire fac. And upon 
the Diſteingas, on? William Brown of Harmtborp was rc turned & 
ſwozue. So he was not the lame perſon who waz returned upon 


the 
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tye Venire fac. (And in truth there was not any luch Uillage ag 


Harmthorn, us was in the Declaration) So it could not be amend: 
ed. But all the Court (beſides Houghton) held, that the alterati- 
on of the name of the Uillage is not material : Foz a mau may by 
intendment have two habitations, and may remove and alter his 
habitation after the Ven. fac. returned, which is not materfal no2 
examinable; but the trial is good enongh,as it is in the Cale be. 
twirt Stanhop and Scanhop, quod vide ante pag. - But variance 
in the Chziſttan 02 Sirname is matertal.TUhereto2e this was not 
allowed to be an Erroz, A ſecond Erroz was aſſigned, Becauſe 
the Writ was, Qyod fuit poſſeſſionatus de diverſis bonis & catal. 
lis ad valentiam 201. and loft them, which came to the Defendants 
handg, and he converted them. And the TUrit voth not mention 
any goods in ſpecie; But the Declaration was,Quod fuit poſſeſ. 
ſionatus de duobus cadis de Claret:wine, and one Pogſhead of 
MUhite⸗wine, and doth not mention any value. So the TUrit and 
Declaration do not meet, 1102 doth it appear that the Declaration 
is founded upon this TWUrit. And when the Declaration varies 
from the TUrit in ſubſtance, it is not aided by the Statute of 18 
Eliz. And although the Statute helps where there is not any Ozi. 
ginal, oz that the Oꝛiginal be varied in fozm , yet it doth not fa 
where the D2iginat vartes from the Declaration in matter of ſb: 
ſtan ce; as it is held Co. lib. 5. fol. 37. Biſhops caſe. Sed non alloca- 
tur: Foꝛ they held, that Ad valenciam is not matter of ſubſtance 
inthe Declaration, and being after Mer dia, is aided by:the Sta. 
tute. Mherekoze the Judgment was alfirmed. 


Royſton verſus Eccleſton. 


Ee dione Firmæ de una domo& uno pomario, &c. Alter Aerdia 
it was moved in arreſt of Judgmeut, That a Precipe {teth not 
de Domo, Foz non conſtat what it is; But he ought to demand 
Meſſuagium: And that a Precipe lies not de Pomario; But he 
ought to demand it by the name ok a Harden: So this Action 
which is to recover the poſſeſſion, ought to have been as certain ag 
a Precipe, and accoding to a Precipe. Sed non allocatur: Fo it 


is but an Action ot Treſpals in its nature; And therekoꝛe as Trel⸗ 
pals lies Quare domum fregit, 02as TUaſte iics de domibus, ſo 


this Action lies. And it hath been adjudged, That an Ejectione 
Firmæ lies of a Cloſe, giving it a name. So here being a conve- 
nieut certainty, fo as the Sheriff may deliver poſſeſſion 3 And fox 
the ſame reaſon, the Action bꝛought pro Pomario is well enough: 
TUherefoze it was adjudged koz the Plaintiff, 


Calthorp verſus Culpepper, 


Reſpaſ of Aſſault, Batterpx wounding, ap. Iſlington in Com. 
Midd. Alter Uerdict foz the Pl. it was moved in arreſt of 
Judgm. that the Bill upon the file ſuppoled the battery in Lond, 
ann 
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And the Bill was viewed in Court, wherein was (uppoſed a Batte- 

ry to be the ſame dap and year at London. So the Bill is vartant 
from the Declaration, and doth not warrant it. But the Court held, 
That being after Uerdig, it is aided by the Statute of 18 Eliz. as 
the want of an Oziginal TUrit is: And this Bill in London, ts as 
ng Bill at all, fo2 this Action bzought and tryed in Middleſex. 
TUherefoze it was adjudged fo? the Plaintiff. | 

| 


Buckley and his Wife verſus Hale. 


Reſpaſs by Baron und Feme de clauſo fracto of the Baron t, and (5) 
o the Battery of the Feme,ad damnum ipſorum. The Deken⸗ , 
1 dant Quoad the clauſam fregir pleaded Not guilty; Quoad the Bat- 
| tery, juſtifies. And fo2 the firſt Iſſue, it was found to2 the Oeken⸗ 
vant; and fo2 the ſecond, fo the Plaintiff. And now moved in arreſt 
of Judgment, That the Declaration is not good, becauſe the Baron 
joyns the Feme with him in Treſpaſs de clauſo fracto of the Baror's, 
; which ought not ta be: But koꝛ the Battery of the eme they may join, 
| whereto all the Court agreed. But it was moved, That in regard 
it was found againſt the 1 laintiffs fo2 this Iſſue in which they ought 
nat to joyn,and the Defendant is thereof, acquitted;And the Jſſne is 
found againſt the Oefendant fo2 that part wherein they ought to 
joyn: This Uervid hath diſcharged the Declaration fo? that part 
which is ill, and is good fo? the reſidue. As in 9 Ed. 4.51. Trelpals by 
Baron and Feme f62 the Battery of both: The Defendant pleaded 
Not guilty, and found gailty, and Damages aſleſled fo? the battery 
of the Baron by its felf,and fo2 the battery ofthe Feme by its (elf; and 
Judgment was given fox Damages fo2 the battery of the Feme, and 
the CUrit abated fo? the reſidue. And of that opinion was Lea Chief 
Juſtice, and Doderidge: but Houghton and Chamberlain e contra; 
Fo2 the Declaration being ill in it (elf tn (ubſtance,the Aerdic (hail 


never make it good. Per quod Adjornatur, &c, | 


Gilbert verſus Witty and others, Trin. 19 Jac, rot. 258. 


Þ Jeaione Firmez.Upon a Spetial Merdid, the Caſe was: Robert £ 
Collard was ſeiſed in Fee of thzee Poules in Norwich holden in () 
DSocage; having iffue thꝛee ſons, John, Robert and Richard; and de- 
viſed one of thole Houſes, called the Star, to John and his heirs fo2 
ever, and he to enter at his age of 22 pears; and deviſed his ſecond 
Þouſe, which he parchaſed ol Robert Maihn, tu Robert his (on and 
his heirs koꝛ ever, and he to enter at his age of 22 years; and de⸗ 
viſed his third h ouſe, which he purchaſed of Lettice Payn, to Richard 
his ſon and his heirs; and he to enter at his age of 22 years: Provided 
always, That if all my ſaid children before named ſhall depart this pre- 
ſentlife without iſſue of their bodies lawfully begotten, That then all 
my ſaid Meſſaages ſhall remain and be to Margery my wife and her 
heirs for ever. it was found, that ohn and Robert died without iſſue; 
and that afterwards Richard had iſſue, Martha wife ta Philip Day 

the 
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ſo2 was, That this Lene ſhould not have any thing, until all his ſans 
were dead without iſſue ; Foz it is, If all his ſons die without iſſue, 
that then his Feme ſhould have all his Houſes : So it was not his in⸗ 
tention;as long as any of his ſons had iſſue, that his Feme ſhould have 
any of his Houſes. So by Implication the ſons ſhould have a Croft: 
remainder the one after the other. And to pꝛove tt, the Caſe in 13 
Eliz. Dy 303. CAhere a man having iſſue five ſons, his Feme enſeint, 
deviled lands to his four younger (ons, and to the child that the Feme 

was enſeint, if it were a ſon, and their heirs: And ik they all dyed 
without iſſue⸗ male of their bodies, o2 of any ot them, tzat the Lands 
Hall revert to his right heirs; It was held, that no part ſhall revert, 
as long as any of them had iſſue. And upon the Cale of 16 Eliz. 
Dy. 3 26. Huntley's Caſe, But after divers Arguments of both ſides 
at the Bar, Doderidge, Houghton and Chamberlain Delivered thetr 
opinion ſeriatim, That the Feme ſhould have it immediately after 
their ſeveral deaths, as they dyed without iflue; And that there is 
not here any Croſſ-remafnver of any of thoſe Þovſes from the one 
ſon to the other, becauſe being a Devile to them ſeveraliy by expzeſs 
Limitation, there ſhall not be any greater eſtate unto them by Im⸗ 
plication. And although the eſtate be limited at the firſt to them and 
their heirs, yet it is abbzeviated and made an eſtate ſeveral in them 
fo2 the feveral Houſes; but none of them hath a remainder in the 
Houſes of the other. And tn pꝛook hereof was relied upon the Book 
x & 2 Eliz. Dyer, Frecham's caſe, 171. & Dy. 330. Clacke's caſe, & 
Co. 5. fol. y. Juſt. Windham's caſe, And Doderidge ſald, although 
peradventure a Crof-remainder map be by Jmplication , where a. 
Devile is of Lands to two ſeveral perſons; pet it cannot be by Im⸗ 
plication without expzeſs Limitation, where the Oevile is of thzee 
02 mo2e ſeveral Houſes to thꝛee 02 moꝛe ſeveral perſons : Foz when 
one dies, there cannot be ſeveral eſtates by moyeties to ſeveral per- 
ſons; And afterward when the ſecond dies, to have a Remainder 
again to another. So fo the Uncertainty and Inconvenience, it can- 
not be: Noꝛ was it ever ſeen in any Book, where an eſtate is limited 
to divers, that there can be a Croff-remainder. But Lea Chief Ju- 
ſtice doubted, becauſe it is in a Mill; And it was not the Ceſtatoꝛs 
intent to pꝛeker the eme, as long as he had ifſue of his body. But 
fo2 the reaſons of the other Juſtices, they having long conſidered 
thereof, reſolved, That it could not beg Croſſ-remainder. And lo it 
was adjudged koz the Defendant. 


Butler 
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Butler ver/us the Lady Swinerton. | 
Ovenant againſt the Lap Swinerton, Executrir of Sir John (7) 
19 winerton. The Plaintiff counts, that Sir John Swinerton in 
2 let unto him the Manoz of Birch Hall in Eſſex ko; 21 pears, 
and covenanted, that the Plaintiff chould quietly enjoy it during the 
term, without the let oꝛ diſturbance of him, his Þcics 62 Aſſig1s, o2 of 
' any other per ſon, by oz thꝛough his means, title 02 p2ocuremnt ; And 
thews fo2 bꝛeach, that in Jac. the Loꝛd Peters by Fine g2anted that 
Land to the ſaid Str John Swinerton and to thisDefendant his #eme, 
and to the Yelrs of the laid Sir John Swinerton; And that this Fine 
was lo levied by the means and p2ocurement of the ſatd Sir John 
Swinerton ; And that afterwards he made that Leaſe in 8 Jac, to the 
Plaintiff, who entred ; And afterwards Sir John Swinerton made 
the Dekendant his Executrix æ dyed,and the Dekendant ouſted him, 
und ſo hath bzoken the Covenants, ec. Jt was thereupon demur⸗ 
red, and objc>ed,that this title which the Ferre claims is not bp any 
title 02 means derived from Sir John Swinerton, nz by His Convey: 
ance, but by the Lozd Pęters; So as ſhe hath the Eſtate immediatel p 
fcom him, and ſhe lurviving, ſhall plead it as an immediate Efate 
to her leif. And this Covenant doth not extend to titles paramount 
the Baron, but to titles derived under him, and after his Eſtate created, 
vid. 14 E. 4. 1. Dy. 153. That the Survivo? ſhall plead an Eſtate made 
unto himle ik only 26 H 8.3. 22 H.s. 5 2. Dy, 4 2. But ail the Court 
held, that in regard there waͤg gn Averment, although ſhe claims by 
the Tonuloz, yet ſhe is in, and claims by the means of her Baron, the 
Leſſoꝛ; (Foz if the Baron had not pꝛocured the Fine, che ſhould not 
have had any Eſtate,) And therefoze ſhe is a perſon within the Co- 
venant who claims by bis means, although ſhe claims by title deri⸗ 
ved from another: Any there was not any viſturbance by his pꝛocure⸗ 


ment, becaule it was after his death. (Uherefoze it was adjudgen 
ko; the Platutiff. 72 $: FOI 


Whiting verſ#s Sir George Reynel, Marſhal of the Kiogs. Bench. 
Abbt for 202 l. UUhereas he recovered againſt Tho. Abingdon and (8) 
Mary his wike, in treſpals fo2 Damages, 202 l. and the laid 
Mary was committed in Execution to the Oefendant upon this 

Judgment; That the Dekendant 24 Nov. 16 lac. ſuffered her to go 
at large whither ſhe would, his Debt not being ſatisfied, per quod 
Actio accrevit, The D:fendant pie aded, that ſh2 bꝛake pꝛiſon and 
elcaped, and he freſhiy kallowed her « took her again 21 OR, 17 Jac, 
in kroch ſuit, and had hex in Erecuiton,and pet hath her, xc. UWiherewup: 
on the Plaintiff demurred: And it was now argued, that this Plea 
was not g9od ; Becauſe the Eſcape is alleadged 24 Nov, 6 Jac. and 
the Action is bꝛought Paſch. 17 Jac, Andihis Repziſal is alleadged a 
year atter the Eſcape, æ akter the Ad ion brought. Foz it was alleay- 
ed, although a Kepziſal by kreſh⸗ſuit( ik it had been befoze the action 
bought) would peradventure have excuſed Him z pet b ing akter the 
action bought, ſo ag the Plain. at the time of the agtion brought han 
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good caule to have the Action, the Kepzilal after ſhail not ercuſe him: 
and comparev-it toCafte bꝛought fo? reparations.wyich it amindcy 
pendant the UUrit, it hail not excule him, So here. And in pzoof 
thereok were cited; Co:3.f.52. Ridgwey's caſe. 23 E.4.6. 13 E. 3. tit. bar. 
253. But againſt it was argued, that this Repailal, being alleadged 
to be by freſh-ſuit,aud bekoꝛe the Plea pleaded, is good to? the time 
and he ſhail take advantage thereof to excule the Eſcape: Foz it ig 

upon the matter noEſcape,when ſhe was taken by freſh-fult; Foz that 
is a continual purſuſt,+ the Law ſhall adzudge her in pꝛilon always. 
And it is not like the caſe of waſte; Foz there nothing was done after 
the UUafe committed,befoze the action; & the Reparatton hath not 
any relatton, no is the continuance of any fozmer ad: But this Re. 
p2lal hath relation, and makes it as no Eſcape ab initio. Ag a Olfireſg 
taken fo2 Rent, and reſcued and dziven into another Yanno?, which 
is purlued 4 retaken ; the party ſhall make His Avow2y of the taking 
in the firſt place. So here. Aud it would otherwiſe be a great miſchick, 
if an Eſcape ſhould be againſt the wills ok Sherifts ox keepers of pꝛi⸗ 
ſons, by bzeach of pziſon, oz reſcuing themſelves befoze thep be 
bzought to pꝛiſou, oꝛ in their goſng thitherz 4 the pziloners be repziled 
within two oz thꝛee days; that an Action (ould be bzought in the in- 
terim againſt the Goaler, & that this Repaiſal (when he hath the pꝛi⸗ 
ſoner bekoze the Plea) ſhould not be an excuſe t Elpectally to the 
Matſhal, who hath multitude of pꝛiſoners, and every day fs to bzing 
them unto the Hall by Hab. corp. o rules of Court: Ie peradventure 
a p2iſoner eſcapes, and an Action be bzought againſt the Marſhal the 
ſame dap, befo2e he can have any time to retake him; ik he chould not 
be ercuſed by the retaking, he would be charged with a multttude of 
Duits, and could not have any remedy to excuſe him. And therefoze 
it was compared to the pleading of a Fine ledſep.-bifoze the AUrit of 
Formedon & Pꝛoclàmations incurred, pendant the cJUrit,befoze the 
Plea pleaded,he well may take advantage thercof by pleading it, al. 
though when the UUrit was bzought,it was not compleat, noz could 
be pleaded, vid.6 H.7.12, Secondly, Jt was moved, admitting this 
to be no Plea, vet the Action lies not here, becauſe the Eſcape is ot a 
Feme covert, Where her Baron is lub jedt to the Execution: So the 
Plaintiff hath not loſt his Debt; Foz by intendment ſhe might not 
have paid it, if (he had lain in pꝛiſon; Fo2 ſhe had nothing but what 
was her Husbands, and the Execution remains pet againſt him. 
Therefoze Action of Oebt lies not, becauſe he is not total ip depzived 
of his Debt: but an action upon the Cale, in relpect of the Damage. 
And therekoꝛe it was laid, Ff one hath Execution oł a Statute of the 
Lands,Goods,t Bodp, ac. and the P2iſoner eſcape ; pet becauſe the 
Land remains in Execution, Debt lies not fo2 the Elcape, but an 
Action upon the Caſe: Foz at the Common Law, au action of Debt 
was not maintatnable fo2 an Elcape; but it is giwen by the Statute 
of R. 2. where the Debtoz eſcapes. But here the ſole and principal 
Debtoz did not eſcape ; Foz the Baron is the Pꝛincipal, and remained 
lub ject to the Execution. v.33 KH. é. 47. N. Br. 9 3. Regiſt. f. 98. 4 H. 6. 6. 
whercfoze, c But the Court held, that this was not any — 
1 the 
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Action is bꝛoug ht, and implies a voluntary permiſſion ire ad largum, 


which is neither dented oz traverſed, And if the Sheriff voluntarilp 
lets a pꝛiſoner at large, be cannot retake him. And ſo this Repoiſal, 
as is alleadged, being after the action bꝛaught, is to no ptirpoſe,no2 
is any plea. And fo2 the action of Debt, they held, that it well enough 
lies, 02 an anion upon the Caſe, at his pleaſure; Becaule the bene 
was only committed to pꝛiſon, and not the Baron; And ſhe is the (ole 


Debtoz, who is impziloned. TUherefoze it was adjudged fo? the 
Plaintiff. | | 


Powſeley ver/us Blackman, Trin. 18 Jac. rot. f 230. 

Ez Jectione firmæ ofa Leaſe of Richard Perryman of Lands in Tha- 

tilcan. Upon Not guilty pleaded, a ſpectal Uerdic was found, 
that John Curle was ſeiſed of this Land in fee; and by Indenture 
7 Jan. anno 10 Jac, entolled within ſix moneths, bargained and ſold 
the Lands to William Perryman in fee fo2 300 l. with a Proviſo, 
that if he paid to the ſaid William Perryman 300 l. in this manner, 
viz. 101. upon the 9 of July following, and 10 l. upon the 9 of Jan. 
following, and fo fo2-vine other payments upon the ſaid days, and 
upon the 9 of Jannuary 1617, ſhould pay unto him 2101. that then 
the Bargain and Sale ſhould be void. Proviſo etiam & agreatum 
fait betwirt the (aid parties, that the laid William Perryman, his 
heirs 02 afligns ſhould not intermeddle with the actual poſſeſſion of 
the Pꝛemiles, oz perception of the"Kents thereof, until defauit of 
payment were made of the ſaid ſums, oz any part thereof. And it 
was found ; that William Perryman did not enter into the laid 
tenements ; And that afterwards the ſaid John Curle, befoze any 
ok the days of payment; let that Land to William Dibley by two 
ſeveral Demiles koꝛ fir pears, rendzing the Rent unto him, and dyed: 
that the Leſlee entred by vertue of the ſaid Demiſes, and took the 
profits, claiming nothing but the ſaid term: That the lad William 
Dibley theLeſſee paid the Rent annually to the laid John Curle, and 
at the end of the term ſurrendered the laid Tenements to the laid 
John Curle. And they find, Quod poſtea & ante tempus quo &c. viz, 
1x December 16 Jac. the (aid William Perryman made his TUill, 
and deviſed thoſe tenements to Richard Perryman the Leſſoz, by his 
Will in wziting: And that afterwards the ſaid V Villiam Perryman 
Dyed; And that John Atwell was his Couſin and heir; And that 
after his death Richard Perryman entred, and made the Leaſe to the 
Plaintiff prout in the Declaration And that the Defendant by the 
command of the ſaid John Curle entred and ejected him. Et fi &c. 
Upon this {pecial Demurrer, it being divers times argued at the 
Bor, two Queſtions were principally moved. Firſt, That intereſt 
JohnCurle the Bargainoꝛ had by this agꝛeement with the Bargainee. 
that he ſhould not intermeddle with the polleſſions until default of 
payment,viz. TUhether he were Leflee foz ſo many years,o?2 only tn, 
as Tenant at will, oz ſufterance? Foz it is not a covenant oz agree- 
ment with the Bargainee, that he ſhould enjoy it during thoſe years, 


Pppp z Fox 


(9) 


RY th_ — — —ů—ä— — ——— 3, — — E—üU4k 


EFF — — 


— x 


Termino Hillarii Anno vicelimo 


— era, 6 —— —— Zün.—— — — — —— — 


Fo? then it would have amounted to a Leale fo2 pears: But that th 

Bargainee would not meddle wich it, & to leave him in poſſeſſion ag 
he wag, cc. which cannot be a Leale fo2 years, v. 5 H. . 1.21 H. 7. 36. 
Secondly, Admitting that he was not Leſſee fo? years, but onlyte— 
nant at the will of the Bargainee, oz tenant at fuftcrance ; Thether 
his making a Leaſe foꝛ years, and the Leſſee entring and paying the 
Rent, and clatming nothing but the term, and atter in the end of 
the term peilding up the poſſeſſion to the Bargainoz, ſhall be a Di: 
ſeiſin 2 And if he be a Diſleiſin, whether it be not purged by the Re. 
entry of the Bargainoꝛ, and occupying ft in ſtatu quo prius, and re- 
ducing the Inberttance to the Bargatnee, fo as he was not gut of 
poſſeſſion,and fo his Will thereof be good; Fo? otherwiſe the LA ill is 
void ? And as to this point all the Juſtices reſolved, that when the 
bargatno? centred (as it ſhall be conceived by the wozds Yielding u 

the Tenements at the end of the Term) It he were a Diſſeiſo befoze 
(as they did not agree that he was, becaule neither the Leſſoz noz 


Leſſee intended to make any Diſſeiſin, the Leſſee clatming but his 
term) it was only a Diſſeiſin fn the Leſflee fo? years 2 And when the 


term being expired, the Bargainoz re-entred, that purgeth the Dif: 
ſeiſin, and the bargaino? is in, as he was befoze, and the Inheritance 
is rtveſted in the bargatnee, and his Mill ſhall be good. And therc- 
foze they held, Jf tenant foꝛ Till be ouſted by a ſtranger, and he re⸗ 
enters, he is tenaut at UUill to his Lefſo2: Foz otherwiſe it would 
be a miſchievous caſe in many aſſurances, where the Moztgager be. 
ing in, upon condition to pay at the end of the year, and in the inter- 
im that the Moztgagee ſhall not meddle, who makes a Leaſe fo half 
a year, and after re-enters befoze the day of payment; That he 
ſhould be a Diſſeiſo2 againſt his own intent, and the intent of the bar- 
natnee ; that the bargaince (ould be ſaid to be out of poſleſſion, ſa 
as he cannot make a bargain and ſale, at his will. By this means 
many aſſurances would be deſtroyed, which the Law will not ſuffer. 
UUhcrefozethe Law accounts, that the bargainoz by his Entry ig 
in, ok his former Eſtate, and the Adil of the bargatnee ts good: 


7 


And by all the four Juſttces it was ad judged koz the Platntiff. vid 


Co. U b. 2. fol 54,55, 34 H. 8. 15. 13 E. 4. 4. 18 H. 49. 


Elizabeth Archer Exccutrix of John Archer verſ#s Dalby, 


Þ Rcor ofa Judgment in the Cemmon-Bench, and upon the At. 


lawpy in the laid Judgment. The firſt Erro2 aſſigned'tn the At. 
lawzy was, Foz that the Exigent( wherein is recited a foꝛmer Exigent 
quod allocat. quatuor Comit. exigi faceret the Defendant, which bare 


_ Teſte Craſtino Aſcenſionis, and it was returned Q104 ad Huſtings 


de placitis terre Holden the (ame day it boze Teſte, Me was quinto 


exactus, & non comperuit. And fog this cauſe, Erroz was alligyed, 


Secondly, Foz that the kozmer Puſtings were de comunibus plaGiris, 


and this is de placitis terræ und ſo vatieg, and therefore ill. T hir dip, 


Bl caule it is upon the lame day it bare Teſte, which ought not to be. 


And koꝛ this laſt cauſe it was holden to be ill, andreverſed 2 But fo? 


the firſt cauſes they much doubted 3 Foꝛ there be p2efivents that the 
"6 | Puſtings 
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Puſtings are held alrernatim every foztntght, æc.v. 29 E. 3. 3. 21E. 3.5. 
17 E 3.43. N. B. of E. 348. Trin. 1 Jac.rot. 2760. Mich. 7 Jac rot. 3255. 
And the Erroz aſſigned in the matter was, Foz that the Plaintiff de⸗ 
clares in Debt foꝛ /o l. upon a Deed, wherein he recites, that where» 
as VVill. Corbyn had given divers of his goods to John Archer the 
Teſtato? : He covenanted, that ik the ſatd Corbyn ſhould papa Debt 
of 63 l. (koꝛ which the ſaid J. Archer ſtood bound in 120 l. to pay to one 
John Shipton upon the 2. ot᷑ June then next following) and ſhould ſave 
harmleſs the ſaid John Archer from the ſame ; that then the Plaintiff 
ſhould have and en jop conceſſionem of the ſald J. Archer ofthe moy- 
etie of the ald goodg; Ad quas conventiones performandas he oblt- 
ged himſelf by the ſaid TUriting to the Plaintiff in 60 l. And alleadg: 
eth in facto, that the ſaid vv. Corbyn upon 2 Jun.ſecund.formam & 
effect, ſeripti predict. paid 63 l. By which paiment of the laid 63 l. the 

{aid W. Corbyn hath ſaved him harmleſs from the laid 63 l. So 
that he was not damnified ; And that neither the laid John Archer in 
bis lifetime, 102 the (aid Eliz. ſince, had made any gꝛant unto him of 
the mopetie of the laid goods gzanted him by the laid John, per quod 
Actio accrevit &c. The Dekendant pleaded, that the fatd VV. Cor- 
byn had not paid the ſaid 63 l. cc whereupon they were at iſſue 4 Aer. 
dic and Judgment fo? the ÞlaintifftAnd now alligned fo2 Erroz, that 
here was not a good bzeach, Firſt, becauſe he doth not ſhew what the 
goods were whereof the Deed of gift was made. Sed non allocatur; 
becaule the generality is ſufficient. Seconviy, the allegation is, that 
he had laved him harmleſs from the 63.1. whereas it ought to have 
been from the 1201. Thirdly, becauſe he doth not ſhew, that he re- 
queſted a g2ant of the mopetie of the goods, and tendzed a waiting 
unto him to ſeal; Foz he being the party who is to have the benefit 
thereof, ought to make the tender. And fo? theſe cauſes, but pzinci⸗ 
pally ko; the ſecond, the Judgment was reverſed. 


Berry and his wife v. Nevys, Exchequer- Chamber, Tr. 8. Jac. ro. 70. 


Rror of a Judgment in the Kings Bench, in action ſur Trover & 
converſ. of goods, & inter alia ot 6 l. in mon againſt B. 4 Feme, 
ſuppoſing that they converted them to their pꝛoper ue. The Deken⸗ 
ants pleaded Not guilty, & found againſt them fozthe 60 l. and Judg. 
ment given koz the Plaintift, and that they ſhould be in miſericordia, 
The Etro? alligued was, becauſe an action lies not againſt Baron and 
Feme fo; converting goods to their uſes, Fo2 it is the converſion of ihe 
Baren onty, and they are gulp to his uſe: And although they may be 
charged with a jopnt battery o7 impziſonment, pet it cannot be ſo ko; 
goods converted. And of that opſtton were all the Yuſtices of the 
Com. Be Barons. And it was fhewn,that this Judgment paſſed ſub 
ſilentio after Uerdic without exception. Foz, Paſc. 19 Jac, betwixt 
Harrifon Bradford iti his wife;inAcioniuc Trover of goods, and 
converting:them to their uſe ; After Uerdia fo2 th! Plaintiff, it was 
moved, that the Ation-lapuotzand there, it was adjudged fo the De- 
kendant, Hil. 19 Jac; rot. og iv. 13 Rig. br. 634.39 E. 3. 22. And it was 
moved bp Sherfie!d that the Judgment ſhould be reverſed quoad the 
Feme, Std non atloe, (Aherekoze it was revirley, Rutter 
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Rutter ver/us Mills, Trin. 20 Jac, rot. 1041, 


- tt) ENror in the Exchequer Chamber of a Judgment in the Kings 


Bench in an Ejectione firme of a Leaſe of Henry Pawney, 22 May 
20 Jac, of an houle in Windſor, Habendum a primo die Maii to; thꝛee 
years ; virtute cujus the Leſſee entred and was poſſeſſed, Quouſque 
poſtea ſcilicet eiſdem die & anno the Defendant ezeded him, ' After 
Ccrdic upon Not guilty, and Cound fo2 the Plaintiff,and-Judgment 


foꝛ him, the Erro? aſſigned was, that eiſdem die &c. refers to the 


firft day of May, which ts ultimum antecedens; And then the Eje⸗ 
>ment is alledged befoze the Leaſe made; ſo the Declaration is not 
good. Sed non allocatur 3 F02 the allegation of the firſt day of May 
is but fo2 the beginning of the term; And the Declaration being, 
Quod virtute dimiſſionis he entred, Poſtea eiſd, die & anno &c. That 
refers to the day ol the Leaſe made, otherwiſe he cannot be pofleſſey 
virtute dimiſſionis. Mherefoze the Judgment was affirmed. 


Elſton verſus Durrant. 


1 


Bench in Aſſumpſit againſt Executoꝛs, ok a pꝛomile of their 
Teſtatoz, viz, That he ſhould deli ver ſuch a Bond, dellvered fo2 
luch a thing; And becauſe the teſtatoz did not deliver. the ſaid 
Bond, the Action was bzought againſt the Executoꝛ. wy _ 
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Uerdict and Judgment fo2 the 191aintiff, Erroꝛ was now alligned, 
that this being a meer collaterai pꝛomile made by the Teſtatoz, and 
bꝛoken by him, there lies not any action againſt the Executoz. And of 
that opinion was Tanfield Chief Baron, who ſaid, he knew it had 
been oftentimes (o ad jud ged. And the dilference is;between a pzomile 
to do a collateral aq, and where it is a pꝛomiſe to pap a ſum af mo⸗ 
ney, which is a duty cer tqin by the Teftatoz fo2 the not doing wheres 
ok an action lieth againſt the Executv? ; But a collateral pꝛomiſe is 
not any duty, noꝛ perfozmable by the Executo? ; and therekoze an actt- 
on lies not againſt the Erecuto? ko; the non-perfo2mance thereof. 
But the Lozd Hobart and all the other Juſtices of the Common. 
Bench, and Barons of the Exchequer held, that there is not any dit: 
ference betwirt the Caſes, but in either of them the Action is main- 
tainable againſt the Executoꝛs, upon a pꝛomiſe of their Teſtatoz, 
And ſo it hath been oftentimes adjudged in this Kings time But 
they ſaid, true it is, that fuch an opinion was concetved in the time 
of Queen Elizabeth, and divers Judgments reverſed foz this cauſe ; 
But now of late the opinion of both Cour ts are reconciled, and rc; 
ſolved, that the acion lies againft the Executoz as well in the one 
tale, as in the other. CUherefoze the Judgment was affirmed.againft 
the opinion of Tanfield. And here on the firſt day, when the Debate 
was, Jones was abſent : And it was much argued whether this Judg⸗ 

ment ſhould be affirmed oꝛ reverſev,*becaulſe the opinion of five of 
Hen was againſt it, and Taufield und Winch fo? it, who ſaid, that 
by the pꝛeciſe woꝛds of the Statute, there ought to be ſir agzecingto 
affirm,0? reverſe a Judgment. But this Queſtion they relolven not: 
Fo? Jones came and a92eed with * live, Mhereupon the Judge 
ment was affirmed. 


| b Webb voa bag ae 6 1 N 
Exin in the Erchequer-Chamber'' if a zudgwent gwen 10 the (15 


Gings-Bench in Debt upon. ay 14 9 75 of 100 fl Fot the 
erfozmance of the, Ichitremmeitt: bf Pod L. gton concetuing all 
Butts and controverſies betwixt wet 7 55 — Finel. of Cozn 
and Hap in Upnorth, ſo as it were! punk my 1 ekoꝛe ſuch a pe 
The Defendant pleads, Quod 905 um fande &g. 
Plaintiff ſhews, that he made ah che Miel nt tn th bunter. 12 
De arbitrated, that the laid Webh the Oefendant chould pay to 
Ingram 40 l. befoze ſuch a day; Aid in conſideration thereof, the (aid 
LS thould permit all ſuits ald tontroverſitg depending betwirt 
«the ſaid parties to ſtixceaſe and notfurther to be p2oſecured:; And 
Dyirs, t that there were not anp other Sutt depending betwirt the 
ſaid parties fo2 the Tpthes of Uphotth. The Dekenvant rejopns, 
that there were Suits depending then between them, concerning 
a parcel of Land in, .Upnorth, called How field,” whereof there was 
not any controverſie coticerntng Net the, ec. And hereupon it was 
demurred, and adjudged kor the Painitif:any Extozaſſigned in point 


of Law, that this award is now confeſſed by this Demurrer to * 
mide 
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made of mo2e then was ſabmuted. And being entire tn this point, all 
which is awarded on-lngrams part (being one entire claule) ig voto ; 
and then nothing is awarded on the other part, and theretoze vold. 
And compared tothe Caſe betwixt More aud Bedle,where a Submil. 
ſion was fo? all acions-until ſuch a dap, and they awarded a Rct@nſe 
to be made until ſuch a day after the Submiſſion, It was adjudged 
to bea void award. But ail the Juſtices and Barons held, that it 
was a good Arbitrement ; Foz it is ſufficient to cauſe him to (urceaſe 
all Suits concerning, the Ty es: And it is therein good, and voi 
koꝛ the reſidue; And not like to the tale of the Releaſe, fo2 that is in 
one entire Deed. And although the Plaintiff avers, that there 
were not mo2e controverſies depending beſives thoſe foz the Tythes; | 
It was moe then needed, and not material; And when the award 
compꝛehends that which is ſubmitted, and moze, Jt ts good koꝛ that 
which is ſubmitted, and volde foz the relldue. Wherefoze the Judg⸗ 
ment was affirmed. vid. Co. lib. 8. fol. 98. 19 H.6.8. 
J homlins verſ#s Hoe and his wife. 
(1 6) EKror ofa Judgment in the Rings Bench in treſpaſs fo2 the Pat. 
tery and Falſe⸗ impꝛilonment ok his Feme. Upon Not guilty pleas 
ded, Uervic and Judgment koz the Plaintiff ; the Erro: alligned 
was, that the Declaration was, Et alia enormia eis intulit; where 
the Battery and Impeiſonment were only to the Lene, and the Feme 
may — 9% with the Baron fo tore to the Baron; And thercfoze it 
ought to have been ei intulit; which i is to the Feme, 4 koꝛ that cauſe the 
Declaration is til: A8 alſo, ko that the Damages are given to Baron 
and Femr koꝛ a tort done to the Baron. Sed non allocatur: Fog it is but 
mattet ot kazm and in aggꝛavation okt Damages and is not material, 
192 alters the ſubſtance of the Declaration: And the Baron may habe 
wꝛong by the Battery of his Femez and therefoze it might very well 
be, Alia enormia eis intulit, A (econd Erroz alſigned was, becauſe the 
D.cigration ts, that he aſſaulted and impꝛllaned the Feme ſuch a dap 
and year; and detatued her in pziſon for twenty four days, But doth 
not tap when; So it is uucettahiiwhen thoſe twenty four days were, 
Sed non allocatur ; Foz it fhallbefntended to be immediately after 
the Iifp Amine 5 5 the. Judgment was affirmed. 
| jus 1hirſt, Hu. Ig ac. rot. 14 2. 
(17) 5 Rror of 1 1 man Common ench. The Erto? aſſign: 
ed, F02 that theOziginal Crit was de Treſpaſs in Ruddelow,and 
the L Declaration has e Treſf afs in Boxes And the UUrit being cer⸗ 
tiſied, and the Court inkozmed that this was the (Urit whereupon 
the Dec laratioij 1 RE And upon Sci. fac. two Nihils being 
returned: although Lea Chict Jultice ſaid he kfiew Raddelow to be 
an Hamlet within bib Pall of Box; pet the Court not Knowing 
it, It was held tobe avarftaiice tn. lubſtance, not aided bo ane Dta- 
; tute {Qberefoze the Judgment was reverſed. 
| ._ Bancroft verſus Coo; Hill. 19 5 . rot. 963. 
(18): e ſur Trover & b 'of divers Foods, & inter alia de 
uno Riſco, Ang! ice a 1 Wil . 1 of fine Li inen, ad valentiam 20l. 


. de una Pixi edge a [ of Bands, Us and Shirts,ad 
valentiam 
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va. entiam 101. and of vivers parcels of other goods. The Defendant 
pleaded Not guilty, and AGerdia found againſt him, entire damages 
aſſeſſed to $0 1. And it was moved in arreſt ol Judgment, that this de. 
claration is not good: Foz Riſcus is but a Trunk only, and Anglice 
full of fine linen to the value of 201. is uncertain;And damages were 
given upan that uncertainty. And it was laid, that this Cale differs 
from Osbourn & Middletons caſe, Co.1.1o,t.10.F02 there Fulcrum 
rei may be conſtrued and underſtood ok all which appertains to the 
furniture ot aBedz but Riſcus with an Anglice full of Linen, cannot 
be intended to be underſtood g rekerred to linen: And ik it chould be 
rekerred, it is incertain; And il it ſhould not be referred to Linen, it 
was ncver intended that 20 l. ſhould be fo2 the value of the Trunk: 
And therekoꝛe it is not good, as Pleyters caſe,Co.5.f.34. treſp. quare 
piſces ſuos cepit, ig not good fo2 the incertainty. And of that opinion 
was Houghton: Foz ik he had laid de Riſco, angl. a Crunck full of 
gold to the value of 5000 l. & damages had been given accozdingly; 
None will lap that it was foz the Trunk only, but fo2 the gold therein; 
which had not been good fo? the incertainty. But Lea,Doderidg and 
Chamberl. held it tg be good, that damages ſhould be intended to 
be given fo2 the Trunk only. Wherefore it was adjudged koꝛ the Pl. 
Note, a Writ of Err. was brought of this Judg. and the Judg.affirmed. 
| Ah Holbach verſus Warner. hos 

A Ction upon the Cate, TUhereas the Plaintiff 30 Martii 18 Jac. 

was poſſeſſed of a Cloſe called Hayes in Wolſton, and the De: 
ken. was polleſſed ofa Cloſe called Green meadowhook in Wolſt. 
Et quod omnes poſſeſſores of the fatdCloſe of the Oefendants, from 
time whereof,#c. had uſed to make the Hedges 4 Fences betwirthis 
Cliole æ the River of Avon, which rung between the ſatd Cloſes, ſo 
as the Cattel in the Plaiutiffs Cloſe ſhould not come into the Dek. 
Cloſ\e; And that the Dekendant did not repair the Hedgeg, cc. where- 
by his Cattel fo2 default of incloſure went out of his own Cloſe into 
that Cloſe, and from thence into the Cloſe of one Wilcocks,who ſu⸗ 
ed and recovered againſt him in Treſpaſs 3 TUhercefoze, cc After 


(19) 


Not guilty pleaded, x Cerdict found foz the Plaintiff,Jt was moved 


in arreſt of Judgment, that this pzeſcription Quod omnes poſſeſſores 
&c. is not good: Fo that may be fo2 years. o at will; And none may 
charge fo2 matter of pꝛofit, but he ought to pꝛeſcribe in a Tenant of a 
Freehold,oz in him who hath the Inheritance. vid.12 H.4.8.preſcr.26. 
29 E. 3.3 2.2 E.3.20. Co.6.59. Co. 4. 3 1. Dy.71. Aud it was objedted 
againſt this by Davenport, that it is hard fo2 the Plaintiff to know 
the Defendants eſtate; And it is allowed in the laid Book of 29 E. 3. 
and in the Book of Entries f.140,Quod omnes terrarum tenentes uſed 
to iggloſe, 4c. But it was thereto anſwered, that Terrarum tenentes 
imphes Fee-fimple ; And this appears, becauſe it is alleadged repa- 
rare debet & ſolet, & c. And of that opinion were Doderidg & Hough- 
ton, that fo this cauſe the Declaration was not good; & allowed of 
the difference betwirt Terr.tenent. & poſſeſſ. g ſat, there was an ap- 
parent difference. But Lea held it was good enough, becauſe it was in 


an Action upon the Caſe, fo2 wzong done by the poſſeſſo2. Chamberl. 
was abſent, Ideo adjourn, NRqqgg Term, 
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Stare verſus Regem. _ 
"averſe of an Dffice inthe Chancery: Two ſeveral Iſſues be. 
ing taken, the Ven. fac. was, Ad triandum ſeperales exitus no- 
ſtros inter partes junctas. Jt was now moved by Sir Henry 


velverton, that this Ven · fac. was lll, bet auſe it doth not ſpecifie what 


are the ſcveral Iſſues, as it ought,and ſo is the courſe: And he cited, 
that Paſch. 20 Jac, in Youngs Cale,fo2 this caute a Ven; fac. wag ru- 
led to be miſawarded. Jt was allo moved, that the Jſlue here ſhould 
be amended, becauſe in the Traverſe by the party tendzed to the 
Dffice it is ſhewn, that Philip Stare Gzandfather to the Platntif was 
ſeiſed in Fee, & obiit ſeiſitus de tenement &c. The Rings Attoznep 
traverſeth abſque hoc quod obiit de tenementis predictis modo & 
forma predict. &c. The traverſo? ut prius dicit, Quod obiit ſeiſitus. 
So the omiſſion of the woꝛd ſeiſitus is in the traverſe fo2 the King. 
But it was conkeſled on both parts, that the Keco2d in the Chancery 
was lo: (Uherefoze it was much doubted whether it might be amend. 
ed here without amending it firſt in Chancery, TUheretoze they 
would adviſe of both points. 


12 15 Nidges verſus Milles 
A Ction f02 woꝛds : Thou haſt raviſhed ſuch a woman, and I will 
make thee ſtand in a white ſheet, Henden moved, that theſe 
woꝛds be not actionable ; Fo, the laſt wozds expound the kozmer. 
Et adjournatur. 
Gilby verſ#s Williams, Parſon of Neath and Llannoit in 
Glamorgan-ſhire, 
Rohibition. Foz that the Defendant being Utcar there, where 
were two Churches, ſued in the Spiritual Court,furmiſing in his 
Libel, that whereas fo? ten years, twenty pears,to2ty pears, and ſirty 
years, he ought to ſay Service in the one Church on one Sunday, 
and in the other Church the other Sunday alternis vicibus; It was 
agreed, he ſhould ſap Service every Sunday, and have 4 l. viz. 40 s. 
of each Mill. tobe taxed of the Jnhabitants ; And that the Plaintiff 
being tared 4 d. had not paid, ec. And becauſe he doth not alledge a 
pꝛeſcription, time whereof, ac. a Prohibition was pꝛaped. But bi 
a 


motion becaule it is but a Penſion, and meerly Spiritual, and tWble 
there, And it is not neceſſary to alleadge a Pꝛeſcription but fo? lirty 
years; It was well enough, and chall be intended time whereok, æc. 
unleſs the contrary be Gewn. And koz that the Suit was befoze the 
Prohibition, and affirmed in the Appeal, u Conſultation was granted, 
without inkoꝛcing him ta appear and plead to — ; 
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Arthur Steer verſus John Scoble and John Pinſent, 
Paſch. 20 Jac. rot. 25 2. 


A an Action ſur Trover agatnſt John Charter in this Court, in 
to. which Action the Plaintf and one William White were Batl 
' fo2 him; And it pꝛoceeded to Judgment, which was given foz the 
JIlaintiff, and 146 l. Damages 3 And the laid John Charter upon 
the ſaid Judgment 17 April 17 Jac, accoding to the cuſtom of the 
Court, rendzed himſelf into the Barſhals cuſtody in diſcharge of his 
Bail, as by the Recoꝛd of the Becogniſance appears, whereby the 
ſatd Arthur Steer and William White his Bail were diſcharged at the 
Recogniſance accoꝛding to the cuftom of the laid Court. That the 
Defenvants premifſorita non ignari, malicioſe & deceptive iutend- 
ing ts charge the Bail with the Execution of 140 l. and well know- 
ing that the laid John Charter had rendꝛed himſelf to the Marſhal in 
Executlon in dilcharge ol his Bail, and that the Recogniſance wag 
diſcharged ; Mich, 18 Jac. at London pꝛocured a Capias ad Satisfaci- 
end. againſt the ſaid Arthur Steer and William White upon this Re: 
cogniſance to the Sheriff of London, and to be taken in Execution 
by the Sheriff ol London; and to be detained until they paid the r40 
l. c. (Uherefo2e, Ec. The Dekendants pleaded Not guilty, and Uer- 
dict fo2 the Plaintiff, and 1401. Damages aſſeſſed: And afterwards 
moved in arreſt of Judgment, that this Acton lies not, becauſe it is 
the act of the Court to award this Pꝛoceſs. But it was adjudgey 
fo2 the Plaintiff. And afterward Erroꝛ being bꝛougbt, the Judgment 


was affirmed, 


Wheatly verſus Low, 


A Crion upon the Cale. TUhereas he was obliged to J. S. tn 401, 
£ \Nfo2 the paiment of 20 l. and the Bond being fozfcited ; He delt- 
vered 10 l. to the Dekendant, to the intent he ſhould pay it to 1.S. in 
part of paiment ſine ulla mora: That in conſideratione inde the De- 
kendant aſſumed, cc. And afligns fo2 bꝛeach, that he had not paid; 
whereupon the other had ſued him koz this Debt, ac. The Dekendant 
pleaded Non aſſumpſit, and Uerdic fo2 the Platntiff: And it was 
moved in arreſt of Judgment, that this is not any Conſideration; 


becauſe it fs not alleadged, that he delivered it unto the Defendant - 


upon his requeſt; And the acceptance of it to deliver unto another fine 
mora, cannot be any ben:cfit to the Defendant to charge him with this 


Qqqgq 2 pꝛomiſe. 
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pꝛomiſe. Sed non allocatur; Fo2,being that he accepted this money 
to deliver, and pꝛomiled to deliver it, It is a good Conſideration to 
charge him. TAherefoze it was ad jubged koz the Plaintiff, And Er⸗ 
roꝛ being bꝛought, and this matter only alligned ko: Erro2, the Judg⸗ 
ment was affirmed. 


— — — 


Emorandum, Quod 29 die Junii apud Greenwich, recepi ex tradi. 
J tione Jo. Williams Epiſc. Lincoln & Cuſtodis Mag. Sigilli An- 
gliæ in præſentia Dom. Regis, Billam ſignatam cum manu Dom. Re- 
gis aſſendi unum Servientium Domini Regis: Et eodem tempore ibi- 
dem ſuſcepi Ordinem Militarem ex gratia Regis. 
Memoranium, Quod die Jovis, tertio die Julii, Anno 22 Reg. Jac, 
& craſtino poſt finem Term. Trinitatis, recepi Breve Dom. Regis ad 
facipiendum ſtatum & gradum Seryfentis ad Legem. Quod quidem 
Breve ſequitur in hæc verba. 4 1 
Acobus Dei gratia, Angliæ, Scotiæ, Franciæ & Hiberniz Rex, Fidei 
Defenſor, &c. Dilecto & fideli noſtro, Georgio Croke de Interiori 
Templo London Armigero, Salutem. Quia de adviſamento Concilii 
noſtri ordinavimus vos ad ſtatum & gradum Servientis ad Legem, in 
Quindena S. Michaelis prox, futur. ſuſcepturum; Vobis mandamus fir- 
miter injungendo quod vos ad ſtatum & gradum predict. ad diem il- 
lum in forma predict. ſuſcipiend. ordinetis & preparetis: Et hoc ſub 
pœna mille librarum nullatenus omittatis. Fefte meipſo apud Weſtm. 
xxvi. die Junii An. regni noſtri Angliz, Franciæ & Hiberniæ vi- 
ceſimo primo, & Scotiæ quinquageſimo ſexto. Per ipſum Regem, &c. 
e | 5% „ , e e Bamonds, 
Slack verſus Bowſal, Hill. 20 Jac. rot, 
A Sſumpfir; CUhereas the Dekendant was indebted unto him in 
* 35 1. pro reditu anterunc debito, that the Defendant aſſumev to 
pay that 5 l. quandocunque requiſitus; And alleadgeth in facto, 
that after requeſt at ſuch a day, year and place made, he had not paid, 
cc. The Dekendant pleaded payment, and found againſt him: And 
it was alleadged in arreſt of Judgment, that the Declaration was 
not good, becauſe He doth not ſhew when the Rent was due, no? fo? 
what Term, no2 upon what Contract. Pet becauſe the Dekendant 
had taken notice thereof, affirming that he had paid it, and Iſſue 
thereupon, and found againſt him; the Declaration is made good: 
But otherwiſe, Doderidge and Houghton held, that it had not been 
good, Uherefo2e it was adjudged koz the Plaintiff. Note, there 
was not any Exception taken, that the Aſſumpſit is to pay a ſum fo? 
Rent; which is areal and ſpecial duty, as ſtrong as upon a Syectal- 
ty: And in ſuch cale this Action lies not, without ſome other ſpectal 
cauſe of pꝛomiſe. But nothing was ſpoken thereto. 


Honycomb verſus Swete, Parſon of Barrant in Cornwal, 


Prohibition was Nanted upon this ſurmiſe; That one Bond 
L eſſee koꝛ pears of ſuch Lands, agreed with the Parſon, that 
he ſhould retain the Land free from the papment of Tythes, in conſi⸗ 
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deration of 10 g. per ann. and of ten Loads ol Mood; And alleadg⸗ 
eth, that he always paid the (aid 10 8. and ten Loads of Mood, any 
the other had accepted it. and that he aſligned this Leaſe to the Plain: 
tiff in the Prohibition. Jt was now moved, that this Surmile, being 
parcel of the Agzeement, and fo2 Rent arrear diſcharged during the 
Parſons life, could not be good: Wherefoze it was pzayed, that a 
Conſultation ſhould be gzanted. But the Court held, that the Sur- 
miſe is good, being by way of Reteiner; And that the Aſſignee may 
take advantage thereof, although it were by Parole. UUherefoze 
they directed him to appear, and the other to declare; And that then 
the Dekendant ould plead to the Iſſue, oꝛ Demur, as he would. 


— 


Leonard Ford verſu: the King. 


\ Supplicavit iſſued out of the Chancery; direded to the Sheriff () 
and Juſtices of Peace of the County of Hartford, to binde the 
ſaid Ford and two others to their good behaviour; And the Sheriff 
returned, that the two others non fuerunt inventi ; And the Sheriff 
quoad Leonard returned ut ſequitur: Memorandum, That ſuch a day 
and year, coram nobis A. B. C. D. & E. F. Cuſtod. Pacis Comitatus 
predict. the ſaid Leonard, ec. yenit & recognovit, teciting the Re- 
togniſance verbatim, which was under the hands and ſeals of the ſain 
Juſtices of Peace, Conditioned koz the keeping of the Good:beha- 
viour, ac. And that he had bꝛoken the Good behaviour, entring with 
fozce into ſuch Land. And hereupon the ſald Leonard in Chancery 
pleaded to iſſue: The Recoꝛd being ſent into the Kings ⸗Bench by the 
hands of the Lozd Chancelloz; whereupon a TUrit of Niſi prius 
iſſued, and the Jſſue was tryed and fonnd againſt the Defendant. 
And now moved in arreſt of Judgment, that this Recogniſante was 
not well certified into Chancery, and the pꝛoceedings thereupon er⸗ 
roneous: Foz, being returned by the Sheriff, that ſuch a Recogut- 
ſance was taken befoze the Juſtices of Peace, It is an idle and vain 
Return; Fo2 they who take the Recogntſance, ought to have certi⸗ 
fied it, as 21 H. 7.20, & 21 i8. And of that optyton was the whole 
Court, beſides Lea Chief Juſtice, who Held, that fozalmuch as the 
Recogniſante is returned into Chancery under the hands and fealg 
of thoſe who took it. and Pꝛoceſs is made thereupon,and the Defen- 
dant hath anſwered thcreto, and Jſue fs joyned upon it, which is ſent 
hither to be tried, Jt is not material. But all the other Juſtices de⸗ 
nied it; in regard the Crit of Scire facias reciting all this matter; 
the Court here ſhall adjudge upon it accozding to the matters appa- 
rent unto them. TUberefoze rule was given, that Judgment ſhould 
be cntred fo? the Oekendant. 


EFF ———— — 


Young verſus Englefield. 
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T Reſpaſs de clauſo fracto in parochia de Pancras, abutting upon (8) 
Grays-Inn-lane. The Dctendaut pleaded Not guilty ;; and the 

\eco2d of the Niſi prius was Graves-Inn-lane, UUherefoze by _— 

0 


27 — —— 
— — — — 


* — nh. 3 oo RO III ———ů—— - 
— > Do et ð — —_—_— ——— — — — e 7 habeas <3 9 * 


670 Termino Trinitatis Anno viceſimo primo, &c. 


— 


— m 


. of this miſpꝛiſion, becauſe there was no ſuch place, the Plaſatiffwag 
Norſuited. But now, in regard the Paper-book and the Koll were 
good, viz, Grays-Inn-lane, which was the true place; And it wag 
but a milpꝛiſton fn the Recoꝛd of Niſi prius, which was vold, being 
variant from the Recoꝛd here; a Venire fac, was pꝛaped de novo tg 
try this Iſſue: And pꝛeſidents were ſhewn Irin. 9 Jac,ror. 430. betwixt 
Farthing and Dapper, where in an Action upon the Cale upon a pꝛo⸗ 
mile, fn conſideration that he pzomiſ?d-to pay 101. within fix weeks, 
the Defendant aflumed to do ſuch a thing and fo? Non-performance 
brought the action; And upon Non aſſumpſit pleaded, the parties 
being at Iſſue, the Reco2d of Niſi prius was, Jn conſideration that he 
p2omiled to pay 10 l. within ſir moneths: And fo2 this vartance being 
againſt the truth, and the kozmer Recozd, the Platntiff was Not: 
ſuited, and upon adviſement of two pꝛeſidents a Ven, fac, de novo 
was awarded; and the Iſſue being tryed fo? the Plaintiff, Judgment 
was giden fo? the Plaintiff. And this pꝛeſident being ſhewn in Court, 
and the Roll thereof well weighed, the Court now held, that ft wag 
a good pꝛeſident, and ſtood upon go d reaſon $ Foz the Recozd of 
Niſi prius ought to be warranted by the Roll, and varying from it, 
is bold, and the Mon⸗ tit upon it is not material. Uhercfoze they a- 
warded here a Venire facias de nove, 


Jermyn's Caſe. 


(% JErmyn, Recto? of the Pariſh of St. Katherines in Colemanſtreet, 
: and Hammond, as Clerk there, ſued fn the Spi itual Court to have 
the ſaid Clerk eſtabliched there, being placed there by the Parſon ac: 
coding to the late Canon, Thar the Parſon of the Church ſhould 

have the placing of the Clerk 3 where the Pariſhſoners diſturbed him 

upon pꝛetence of a Cuſtom to place a Clerk there by the Elcgion of 

their Aeſtrp. And upon this ſurmile of a Cuftom, the Churchwar, 

dens and Pariſhioners payed a Pꝛohibition; and after divers mo⸗ 
tions, a P2ohibftion was gzanted: Fo? they held, that it was a good 
Cuftcm, and that the Canon cannot take it away, 


Termino 
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Emorandum, This Term were made Fifteen new Serjeants, viz. (1) 

JB George Croke, Rice Gwyn, John Bridgman, and Sir Hennage Finch of 

the Inner-'{emple ; Richard Amburſt, Tho, Crew, Humphrey Bamport, Jo. 
Bridgman, Tho. Headley, and Francis Crawley of Grays-Jun; R. Dipgs, 
and Fo, Darcy of Lincolns-Jnn ;, John Hoſkings, Egrimond Thyn, and John 
Brampſton of the Miadle-Temple. And although Tho, Headly was An- 
tient to divers of them, yet becauſe he never had been a Reader, but 
refuſed to read, He was Puiſn to them all beſides Francis Crawley who 
read in Grays-Inn, after they both had received their Writs to be Ser- 
jeants: which was done by the advice of the Lord Chancellor and 
of the Juſtices. And Anthony Heronden of Lincolni-Inn had alſo a 

Writ to be a Serjeant; but a Writ of Superſedeas was delivered him 
the ſame day he received the firſt Writ, and made returnable in Chan- 
cery : And when all the others appeared in Chancery and took their 
Oaths of being Serjeants, he was deflied to joyn with them, 


| Page verſurd—— 

Ote upon Evidence to a Jury, to2 the Cuſtom of the Manoz of (2) 
| Turlox in the County of Bedford, in the Common-Bench. The 
Cuſtom upon Evidence in an Ejectionꝭ firmæ wag found to be, that 
the Land was demiſable fo; 21 pears, paying the treble value of the 
Rent-: And if he dyed within the term, that the term ſhould be to his 
heir, paying a Fine certain of one yeats Rent; And ik he aſſigned the 
term, the Aſſignee ſhould have it paplugto2 a Fine one years value of 
the Rent; And he who had it, might by the Cuſtom renew it fo2 


21 pears, paying thee pears value. And this was admitted to be a 
good Cuſtom by the Court. 


Bridgman verfus Lightfoot, 

Rror of a Judgment in the Commoti-Bencht Fo! that Elizabeth (3) 

Bridgman was ſued as Executrix to her husband, fo? bꝛeach of a 
Covenant made by the Teſtatoꝛ, But the bzeach was by the Exe- 
cutrix in aſligning over a Leaſe, without giving notice thereoftothe 
Leſſoz. The Judgment being koz the Plaintiff, was de bonis Teſta- 
toris þ,&c, Et fi non, &c. de propriis bonis. And fo2 this cauſe the 
Erroꝛ was aſſigned : Fo2 that it ought to have been de bonis Teſta- 
toris foꝛ the Damages; But fo2 the coſts, it oughtto have been de 
bonis propriis, But it was urged, that in regard this was a bꝛeach 
by theCxecutrix in her time, and a wilful(any notanegligent)bzeach, 
therefoze the Judgment chould be de bonis propriis. And of that opt 


chat opi⸗ 
nion was Lea Chiet Juſtice at the firſt : But Chamberlain, Doderidg, 
| and 
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und Houghton the contrary, Becauſe it is a Charge only by the gc 
and Covenant of the teſtatoz : And although he herſelf bzake it, yet 
ſhe is not chargeable but in regard of the Deed of the teſtatoz, where⸗ 
fo2e (he ſhall not be charged but de bonis Teſtatoris. And that in na 
caſe an Erecution ſhall be chargeable de bonis propriis,but where he 
pleads Ne unque Execut. and found againſthim; Foz he thereby c⸗ 
ſtrangeth himſelf from the Teſtatoz, and by his own falfity and kolly 
bath made his own goods chargeable, fi non fic de bonis Teſtatoris. 
Allo where he pleads a Fallereieale made unto himfelf ; becaule it is 
a faiſity in his own knowledge, and ought to pay a Fine unto the 
King: Therefoze he (hall auſwer. de bonis propriis,fi non, &c. And 
in maintenance of this point, they relied upon 15 Eliz. Dy. 324. and 
on a Caſe adjudged 20 Jac.betwirt Winterbourn and Bull,foz not re- 
pairing of an houſe in Canterbury in the Executoꝛs time, c. And Lea 
Chief Juſtice changed his opinion and agreed with them. Tlherekoze 
the Judgment was reverſed. and the Lozd Hobart, Juſtice Jones, ana, 
Baron Denham being inkozmed thereof, agzeed with them in opint- 
on, that the Judgment ought to be de bonis Teſtatoris ; And that the 
Judgment in the Common ⸗ Bench paſſed ſub ſileutio, without any 
motion of that polnt unto them. | 


—# 


| . PDP Philpot verſus Feeler. 

Ction upon the Cale fo2 wozds, bꝛought in the Chancery by the 
A Plaintiffbeing a Clerk there. Upon Not guilty pleaded, a Ven. 
fac, was awarded, returnable in the Rings-Bench. The TUrit was, 
Venire facias 12, quorum quilibet habeat 4 |, terr. ad minus, & c. After 
Uerdi fo the Plaintiff, it was moved tn arreſt of Judgment, that 
this Venire fac. was ill: Foꝛthe Statute 27 Eliz.c.s. which appointg 
how Juroꝛs ſhall be returned, where this clauſe (Quod quilibet co⸗ 
rum habet 4 |. terr. c. is compziſed) extends only to Writs of ven. 
fac. in the Kings-Wench, Common-Bench, Erchequer, and Juſti⸗ 


teg ok Afſiſe,and to no other Courts; and the Chancery is omitted: 


And therefoze the Ven, fac. fs not warranted by the Statute. But it 
was thereto anſwered, that this claule inſerted in the TUrit,although 
it be not warranted by the Statute (as it was agzeed by all the Ju- 
ſtices upon peruſal of the Statute) yet it is not pꝛejudical to any, 
but makes the better trials. And by the Common-Law,Judges may 
direc a Ven. facias tales quorum quilibet habeat tantum de terris, in 
cales where the matter is of great conſequence; But they map not 
appoint of leſſer value then the Statute limits. And divers pꝛelldents 
were ſhewun out of Chancery, where always the Ven, fac. is, Quod 
quilibet corum habeat 4 l. terr,&c. And the Certificate of the Clerk 
of the Pery-Bag, that all thefr pzeſidents are ſo ſince 27 Eliz. Aud 
Chamberlain Juſtice ſatd, that ſo are the pzeſidents in Cheſter ann 
Wales, when be was Juſtice there. And if it had been a queſtion, whe- 
ther it were good at the Common Law; pet it is cleerly now made 
good dy the Stat. 32 8.8, of Jeofails. Wherefoze it wag adjudged 
fo: the Blaintiff.v. Hill. 33. Eliz. rot 92. betwixt Morrice and Thomas, 
the like Judgment. 


Slackman 


Jy 
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Slackman verſus Welt, 


Ction upon the Caſe £ Suppoſing, That the Governoꝛ and the 
A Booz of the Hoſpital of the Holy Trinity in Greenwich of the 
foundation of Henry Earl of Northumberland, was ſeiſed in Fee of 
an Houle in the pariſh of S. Martins in the field; And that he and all 
thoſe whoſe eſtate in the laid Houſe,+c.have had a foot-way from the 
{aid Houſe unto the River of Thames in the fame pariſh, and let the 
ſaid Houle to the Plaintiff fo2 years; That the Defendant erecen 
a Hare croſs the laid way in the laid pariſh, ec. Apon Not guilty 
pleaded, and found fo? the ]Platntiff, it was moved in arreſt of Judg⸗ 
ment, That this Declaration was not good: becauſe it is ſhewn, 
That the Cozpozation and all thoſe whoſe eſtate, c. have had, et. 
TU hereas a Cozpozation cannot pzeſcribe but in him and his pꝛede⸗ 
ceſſozs: Allo one cannot ſhew a Que eſtate, without ſhewing how by 
Deed; fo2 they cannothave it without Deed. And of that opinion 
was Doderidge Juſtice:But all the other thꝛee Juſtices againſt him; 
Becauſe the action is bꝛought by the Leſſee fo2 years, who hath not 


(5) 


the Dzed;and it is but a Convepance to the action, which is grounded 


upon the diſfurbance done unto him in poſſeſſion z But if he had 
claimed Rent o2 Comman in groſs, which cannot paſs without 
Deed, it had been otherwiſe 3 Foz there he could not ſhew Que e- 
ſtare, without ht wing the Deed how he came by the eftate. TThere- 
fo2e it was adjudged foz the Plaintiff. 


Dalton verſus Epiſcopum Elienſ. 


ware Impedit. There a Biſhop ſuffers an Uſurpatſon of a 


Church in right of his Bifhopzick, That it ſhall not bind his 
Succeſſoz, but Himfelf only during his time: And if a Biſhop be 
Purchaſer of an Advowſon in right of his Biſhopzickzand ſuffers an 
Ulurpatton, yet that ſhall not bind his Succeſſoz, as Hobart held. 
But as to the pꝛincipal point he ſald, they were all reſolved, That 
Ulurpations (hall bind the Biſhops who ſuffer them, but hall not 
bind their Ducceſſo2s(and ſo of Deſcents:) Fo? it is within the Sta- 
tute of 1 Eliz. which reſtrains Alienations andHzants by Bithops, 
qc. here ſoꝛe it was adjudged fo2 the Defendant, 


Smith ver/us Ward, in Com. Banco. 


Ction upon the Caſe: Fo? the Defendant ſafd of the JPlaintiF, 
ge (innuendo the Plaintiff)is a thief;for he hath ſtoln corn from 
Mr.Key,quendam Richardum Key innuendo. The Defendant ſaith, 
That he ſpake other woꝛds of the Plaintiff , and traverſeth that he 
kpake thoſe wozds; and found agaiuſthim,and Damages 61. And it 
was now moved in arreſt of Judgment, That this action lies not: 


Fo? he doth not ſhew,That there was any pꝛecedent communication 


of the Platutiff; and the wozd He, without chewing ſome kozmer 
Rrre Bilcaur 


(6) 


(7) 


— 
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Diſcourſe concerning the 1 laintiff, cannot be applied unto him moze 
then to any other; And to that purpoſe, Co. 4. f. 19. Bretriges caſe 
was cited. Secondly it was objected, that the woꝛds, He is a Thief, 
for he hath ſtoln Corn,8&c. be not aatonable; Fo2 it may be ſtanding 
Coznu: As to ſay, He is a Thief, for he hath ſtoln my Trees, or my 
Evidence, or my Lead of my houſe, no action lies; ( which laſt Caſes 
the Court agreed to be good Law) Foz tn thoſe Caſes it is not ſhewn 
that any felony was committed, and the wozds do not tmpozt any 
Felony. But here ſtealing Corn is intended Coꝛn teaped:and fo? that 
purpole a pꝛeſident was cited Trin. 4 Jac. tot. 3 54. Child v. Sauders, 
fo2 ſaying, Thou haſt ſtoln my Wood, action lieg. CUherfoze fo? this 
point they all held that the action was maintainable. But becauſe 
he doth now ſhew that there was any communication of the laintitf, 


they doubted t But afrerwards upon view of pꝛefidents, and being 


inkoꝛmed that it was a common courſe lo to declare, when it is at- 
ledged, That he ſaid de prefaco the Plaintiff hæc verba, It ig necelſ- 
ſarilpy to be intended ok the laid Plaintiff: And when the Jury hath 
found, that he ſpake thoſe wo2ds of the Plaintift, that helps the caſe; 
Fo2 otherwiſe the Jury would not Have found againſt the Dekendant. 
Uherefo2e it was adjudged fo? the Plaintiff. And a pꝛeſident ſhewu 
Hill. 18 Jac. rot. 1237, in the Rings-bench, Sanders verſus Woolcich , 
Action fo? that he laid thete wozds of the Plaintiff, He (innuendo 


the 10 laintiff) is a Traitor: The Defendant pleaded Not guilty, and 


found fo? the Plaintiff; And although no communication was al⸗ 
ledged to have been befoze of the Plaintiff, yet the Plaintiff had 
Judgment, and that Judgment affirmed in a TUrit of Erroz. 


Reynel vert Kelſey, in the Common-Bench. 


[TY Ebt fo? 941.by Richard Reynel,as Executo? of Sir Tho. Reynel, 

Fo2 that the Teſtatoz and Dekendant accompted together, æ the 
Defendant was found 9 4l. in arrearages, which he had not paid. The 
Wit was recited in the Declaration; And the Count (uppoſeth tye 


Accompt to be apud Exonʒ And the Gerdict upon Non debet found koꝛ 
the Plaintiff, And it was not moved in arreſt of Judgment, that 
the Oziginal wzit was in the County of Devon, ſuppoſing the ac- 


compt to be there, and all the matter there; So the wait lies not 


upon this Occlaration. And ſhewed a copy of that wait in the County 


of Devon; and upon examination it appeared, that there was not any 
in Exon. And it was therefoze moved, That Judgment might be 
ſtayed : Foz although the Statute of 18 Eliz. helps after Uerdtg, 
when there is no D2iginal; yet when there is an Oziginal which va- 
ries from the Declaration, and doth not warrant it, it is not aided by 


the Statute. But alt the Court held after ſeveral motions, That the 


Plaintiff ſhould have Judgment: Foz this is not any Oziginal fo2 
this action in the County ef Exon; And lo it ſhall be taken, as if there 
had not been any Oziginal, and to be within the purview of the Stat, 
And a pꝛeſident was cited in the Kings-bench, where in Treſpaſs of 
Baͤtterp, the Bill upon the File was in London, and ſuppoſed all the 


Fag 
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Fact to be at London, and the Declaration was in Middleſex : After 
Ucrvict upon this Declaration, it was moved in ſtay of Judgment, 
becauſe the Bill which is in nature of an D2iginal, varics from the 
Declaration, and doth not warrant it: But becaule it is as no Bill 
foꝛ this Declaration, aud within the Equity of the Statute, it was 
0DjuDged for the Plaintiff, So here. And although a peſident was 
cited and ſhewn to be inthe Rings Bench betwixt Pollard and Blight, 
Paſc 16]ac quod vid. ante fol. where a TUrit of Erro2 was bzought 
upon a Judgment inthe Common-bench, aud the Erroz aſſigaen 
aftcr Uerdic and Judgment fo2 the Plaintiff, becauſe the 7Urit va- 
ries from the Declaration; And upon Diminution alledged, the 
CUrit certified that it was betwirt the lame parties in Middleſex 3 
And fo2 this cauſe the Erro2 was aſſigned 3 Fo? that the TUrit is re- 
cited in the Count. and the Declaration is of a Battery in London, 
And the Ul rit certified upon that Kecozd, and that the AUrit be⸗ 
twirt the ſame parties was in Middleſex, and fo? this cauſe reverſed: 
The Court ſaid, the reaſon there was, becauſe it is there certified to 
be the U{(Irit whereupon the pzoceedings were, and that there was 
not any other UUrit; But that ſhall not be intended in this Cale, 
but the contrary. QUheretoze it was adjudged fo? the Plaintiff, 
| 
| 


Foſter verſus Inhabitant, Hundredor. d' Spechor.& Iſleworth. 
: Paſch. 21. Jac, rot. 488. 
A Coon upon the Statute of Hue and Cry; ſuppoſing , That he (9) 
was robbed in ſuch an High-way in Diviſis Hundredorum , Any * 7? 
that he gave notice thereof to the Inhabitants of the Hundzed, neer 
to the place where he was robbed, After Cerdict fo2 the Plaintiff,.it 
was moved in arreſt of Judgment, that this Declaration is not 
nood,becauſe he doth not ſhew, that the Pigb⸗way is within any Hun ⸗ 
dꝛed; And in truth, it ought to be given to the Jnhabitants of both 
Dundzeds; And ſo be divers pꝛeſidents, that notice was given in ſuch 
a place within the one hundꝛed to the Jnhabitants of the ſaid Þun- 
dꝛed, and in ſuch a place in the other Hundzed to the Jnhabitants of 
that Þundzed. Sed non allocatur; Fez, if notice be given to the In- 
. habitants of either of them, it ſufficeth. UUbherefoze it was avjudg- 
ed fo} the Plaintiff, . 


Sir William Tharold verfus Spight, in the Com. Bench, (10) 

TD Eplevin of the taking of his Cattel in quodam loco vocat. 

in S. in parochia de C. The Defendant juſtifies ; Foz that the 
place where, is x00 Acres of Paſture in C. which is the Freehold of 
Sir Eranais Popham to whom he was Balliff, and that they were 
there Damage-feſant, The Plaintiff in bar to this Avowyy ſaith, 
That he was ſeiſed in Fee of a Prdte and 100 Acres of C. afoze- 
ſaid ; And that he, and all thoſe x yo! eſtate he hath in the laidHel⸗ 
ſuage and 100 acres of land, hade had time whereof,4c. Common of 
paſture fo? all their beaſts levant  couchant upon the ſaiv Meſſuage 
and 100 actes of laud in the place where, æc.at all times of the year, 
as belonging to the ſald tenements. 97 Defendant traverſeth this 
| wt rer 2 P2e- 
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preſcription ; and Jſſue joyned upon the pꝛelcription, and a trial at 
the Bar foz the Plaintiff. And it was now moved in arreſt of Judg: 
ment, that it is a Miſtrial, becaule it was tryed by a Ven. fac. from 
C. only, and not from S. where the place of the taking is, as well ag 
from C. where the Land lies, whereto the Common ts claimed. and 
although it were alledged, that the place where, is within the Pa⸗ 
rich ol C. ſo the Venire being of C. only, is good enough; Foz it 
hall be intended, That C. the Pariſh, and C. the AMillage be both 
one: But it was (aid, That if the Ven. fac. had been of the Pariſh 
of C. oꝛ it had been alledged in the Bar, that the Land was in C. pre- 
dicta; then C. the Uillage, and C. the Parich had been intended to 
be both one; But not being ſo alledged, it may well be intended 
that they be ſeveral. Wherefoze the Court held it to be a Miſtrlal, 
and a Veaire fac. de novo was awarded. 


Sir Robert Philips verſus Slade in the Com, Bench, 


JJEb: upon the Statute 2 E. 6. fo2 not ſetting foꝛth of tpthes of 

Con. The Plaintiff ſhews, that he is leiled in Fee of the Re- 
ctoꝛp of Yewel ; And the Defendant was occupier of certain land in 
Preſton within the ſaid pariſh , whereof the tythes were due unto 
him; And that he cut down and carried away the Cozn,without ſet- 
ting out the tythes, to the value of 131. 6 8. 8 d. Uherekoze he de- 
mands the treble value. The Defendant pleads, that Sir John 
White was ſeiſed in Fee of the Manoz of Preſton, within which 
Manoꝛ is a Cuſtom, That he and alk thoſe whole eſtate, 4c. have 
uſed to pay 35 8. to the owner of the Reco2y of the Parifh-Church 
of Yewel, in lieu of all tythes growing within the Bano? ; And that 
the ſaid Sir John White let unto him the ſald Lands, gc. And Jſſtte 
was upon this pꝛeſcription, and found fox the Plaintiff. And it wag 
moved in arreſt of Judgment, That this trial was ill 5 Becauſe the 
Venire ought to have been as well from Yewel as from Preſton. 
And of that opinion was the whole Court, after ſeveral motions : 
Fo? that the Cuſtom is topay to the Church of Vewel; So the Ve- 
nire dught to have been as well krom the place of payment who pꝛo⸗ 
perly have notice thereot᷑ as from the place out of which the payment 
ought to have been. TUhereupon a Ven. fac. de novo was awarded, 


Hilſden ver/us Mercer. 


ASS fo2 woꝛds. Whereas'the Defendant having communt- 
& cation with one Chapman of the Plaintiff, ſpake theſe. wozds: 
She (innuendo the Plaintiff) is a Thief to you and to me, and hath 
ſtoln 20 l. from me, and 40 l. from dae The Dekendant laith, that 
the Platntiſk was athief, and ſtole two Pens from her ſuch a day 
and pear keloniouſiy; x thereupon che ſpake theſe woꝛds in the Decla- 
ration. Whereupon the Plaintift'pemurred ; Becauſe it is not any 
caufe of Juſtification of all the words, noz of any part of the laſt 
woꝛds. But it was fatd, that ii as much as it is a Juſtification, in 
that ſhe was a thief, which are the pzincipal'wopds, the other woꝛds 
are not material ts be anſwered unto. Sed non allocatur. Fo? the _ 

e words 
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wozds are ag flanderous as the koꝛmer; and there was not any Jun. 
ſtification of them, noꝛ Anſwer unto them. Therekoꝛe the plea is vi- 
tious, and Judgment was given fo? the Plaintiff. 


Harvey ver/us Hundred de Chelmsford. 


E Rror of a Judgment in the Common⸗bench upon the Statute of (13) 
Hue and Cry. The Erroꝛ aſſigned and inſiſted upon was, that 
at the Niſi prius, Tales de circumſtantibus was awarded, and two re⸗ 
turned and ſwozn; and afterwards by conſent,one ok the Juro2s 
was withdzawn, and the Jury diſcharged: And afterwards in Banco, 
Habeas corpora was awarded againſt the firſt Juroꝛs, and the Ju: 
r02s returned upon the Tales; Et quod appon. decem tales. TUhich 
Henden Serjeant afſigned fo2 Erro? 3 becauſe there ought not to 
have been any mention made ok the Tales at the Aſſiles ; Foz what 
was done there, is as Null here, when new pꝛoceedings, ec. Foz that 
is only by the authozity given to the Juſtices of Niſi prius, but not to 
be regulated in Banco. Sed non allocatur: Fog, it being granted, and 
the Juroꝛs ſwozn, it is as parcel of the Recozd, whereof the Court 
ought to take conulance. TUherefoze the Judgment was affirmed, 


Buckley verſur Guilbank in B. K. Trin. 20 Jac. rot. 32, 


Eat firmæ of a Meſſuage in Lond. Upon Not guilty plead: (14) 
ed, and iſſue thereupon, a ſpecial Uerdic was found, that Robert | 
Guilbank was poſſeſſed of a Leaſe foz years of the ſald Yefſuage ; 
And upon 23 Maii 167. it wag agreed betwirt him and John Smith 
Leſſoz fo2 the Plaintiff, that be chould lend to the cald R. Guilb. 1 20l. 
koꝛ a pear then nert following, upon Security fo2 the repayment of 
the ſaid 120l. and of 12 l. fo? the intereft thereof,upon May 24.16 18. And 
that he lent the (aid 120 l. accoꝛdin 8 And the lald R. G. the ſaid 23 


— 
32 


Maii 1615. was obliged with him in a Pond of 260l. with a Condition 
fo2 the payment of the ſatd 132l. upon the 24 dap of May next entuing. 
And fo? the better affurance of the papment of the ſaid 1321. he then 
made this Leaſe by Jndenture to the ſald John Smith, with a Condi. 
tion, that tf he paid ph 132 l. at the day and place mentioned in 
the Condition of the Obligation, thät then the Aﬀignment ſhould be 
void. And they find, that the Scrivener who dzew this Dbligation 
and Alignment, by miſfaktng the ſald Agreement detwirt them, dꝛew 
ft in this manner; And that the fald J. S.ſealed the Counterpart of the 
ſaid Jidenture of Allignment. They find the Stat. 37 H. 8. & 13 Eliz, 
of Vſary;And that the ſa 1 32 l. wag not pet pald; whereupon John 
Smith 1%. Jac.entred atiy made ten aſe to the Plaintiff, who entred 
and the Defenvant ouſted him: Et f fuper totam materiam,&c, ith 
here, uh argument two queſtions were moved. Firſt, whether theſe 
vozds, fe 24of May next enſuing, ſhall be intended May the twelve: 
oneth/atter ? Fo? then there cant t be any queſtion of the Uſury: 
2 chalk he intended the lame month of May, which was the 17 
g Anv then the queſtion was, Jf Uſurions, oz no? Att 

there? Doderidge did Houghtov' geld, that [ Next enſuing} 
wall bo intended ok the ſame moneth'of May, which was the ſet 
1 v 
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day after ; unleſs the circumſtances of their agreement had been 
found, That the agreement was to lend it foz a year, and to matze 
payment thereof at the years end⸗then theſe wozds doubtful to which 


they ſhould be referred, may be intended and extended to be to May 


(15) 


twelve-moneth following,and the doubts of the Uſury taken away, 
as 23 Dy.376. But generallp, 24 Maii next following, ſhall be intend. 
ed to be the 24 May of the ſame moneth. But Lea Chief-Juſtice held, 
That Next following ſhall not be referred to May next following, 
unleſs ſome matter in the came Deed might be ſhewn,and not a col. 
lateral agreement found by the Jurp, noꝛ any collateral Deed. But 
they all held, Although it ſhould be expounded to refer to May 24. the 
ſame moneth and year, which is the next day (as it was in Preſcor's 
Cale (quod vide ante f. 646.) Pet fozalmuch as the agreement ig 
found to be to make the Loan fo2 a year, and that the Aſſurances 
were fo2 the payment at the end of the pear, and by the Scrivtnerg 
miſtake it is made payable the next day, it is not Uſury within the 
Statute; Foz there was not any cozrupt agreement betwirt them, 


but a true and an abſolute agreement; And the ac of a ſtranger 


ſhall not bꝛing him within the danger of the-Statute,eſpecially it be. 
ing found that he did not require his payment until after the year, 
But Lea Chief Juſtice ſaid, It he had (ought by reaſon of this mil. 
p2iſion to have taken advantage of the Fozteiture fo2 non-payment 
upon the next day, peradventure it would have diſcovered a cozrupt 
intention in him, and that he knew of that miſpꝛiſion at the beginning 
and would take advantage thereof; And this ſhould bzing him with: 
in the Statutes of Uſury 3 But as it is found, it is cleer, it is not a- 
ny Uſurp,noz the Aſſurance to be avoided by the Statute.TUherefoze 
it was adjudged foz the Plaintiff, - 
Johns verſus Ridler, 

Þ Jedtione Firmz of a Pefluage and Lands in L. in the County of 

Monmouth, of William ap Williams, The Defendant pleaded, 
That long time befoze the ſaid Leaſe and Ejecment, one Will.Ridlec 
was ſeiſed in Fee, aud let that land to the Defendant foz five years, 
and that he was poſſeſſed until the Leſſoz of the Plaintiff entred upon 
the Defendant, ipſum diſſeiſivit; And ſo ſeiſed by Diſſefſin, made 
the Leaſe to the Plaintiff whereby he was poſſeſſed,and the Defend. 
ant reentred and ejected him, as it lawful was fo2 bim to do. The 
Plaintiff replies, that the ſaĩid W. ap Williams the Leſſoz was ſeiſed 
in Fee, and let to the Plaintiff, and the Dekendant ouſted him; and 
traverſeth, Chat he did not diſſeiſe the Defendant; And Jflue joyned 
thereupon and found fo2 the Plaintiff, that he did not diſleile, gc. Any 
it was moved by Tailor in arreſt of Judgment, That this is a vain 
and idle ue: Foꝛ when the Defeuvant chews, that be is but Leſſee 
foz years, and was poſſeſſed as Leſlee,he cannot then be diſſeiſedz and 
the allegation of the Diſleiſin is vain and impoſſible, and the Iſſue 


being taken upon it is vain and ivle:Wheretoze it is a mil trial, and 


no Judgment can be thereupon, But all the Court held, Although 


this plea of the Defendant be vitious, and the Pl. might well haue 
demurredthereunto, pet he himſelf all not take Wen, 
2 | i nd 
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And having cankelled that the Plaintiff hath a good Leaſe; and that 
he e jected him, Judgment may be given agatnft him upon his plea. 
Blit there being here an Jſlue jopned upon this falſe Allegation, and 
being found by the Jurp, that the Leffo2 of the Plaintiff had not dil⸗ 
ſ:tſed him (which well ſtands with the Law) the Judgment ſh ul be 
well given upon this Aer dic againſt him: But ik it had been found 
ko the Plaintiff, that the Leſſoz of the Plaintiff diſſeiſed him (which 
is againſt Law that he ſhould be diſſeiſed, being but a Termoz)per⸗ 
adventure he chould not have had Judgment. But as it is found, 
the Aerdict well ſtands with the Law, that the Leflo2 did not diſſeile 
him, and be ſhall not take any advantage of his own victous plea; 
UUherefoze it was adjudged koz the Plaintiff, 


Sir Nicholas Sanderſon ver/ur Hariſon. 


ona N years of Land in D. And fo 
Vent arrear koꝛ a year anda half at the Annunciation 19 Jac. he 
brought the action. The Oekendant pleadg, and confefſeth the Leaſe 
and Reſervatton: But further pleads, That the Lefſo2 and all thoſe 
whole eſtate, ac. have had Common in ten Acres in Eaſtfield altvayg 
koꝛ their beaſts levant and couchant upon the ſald tenements, everp 
year after the Coꝛn ſown, from Auguff . until the Coꝛn reaped and 
carried away; and that bekoꝛe any Kent was due, Sir N. Sanderſon 
the Leſloꝛ incloſed the ſaid ten . he ought to have had his 
Common, with hedges and ditches, and ejected him, ſo as he might 
not uſe his Common - aid therebyhis: Rent wagertinc. UUhere: 
upon it was demurreY: Firſt, becauſe this Land incloled ts not al⸗ 
ledged to be fown with'Cozn; otherwiſe by his pꝛeſcription he is not 
to have Common. Secondly, becauſe he did not ſhew, that he kept it 
incloſed with fozce; otherwile he may well byeak the hedges and take 
his Common. Thirdly, it was moved, Chat the allegation wherein 
it is expꝛeſſed, That he incloſed the Common, whereby the Rent is 
extinct is a vain allegation; Fo? the Rent is not [ſuing out of the 
Common and lo there cannot be #ſuſpenſion by fncloſing the Land, 
cc. And of that opinton was all the Court, and that the plea was ill 
upon the firſt Exception;And therefoze adjudged it koz the Plaintif. 


bt fo 67 l. Rent, upon a Leaſe fo 


William Stonehouſe verſas Sir Thomas Read and others; 
Trin. 7 Jac, rot. 43. 


Ebr upon the Statute 2 E. 6. fo? not ſetting fozth of Cythes: 
And ſhews, That the Defendants in the year 16507. and 1608. 
were Occupters of 128 acres of Meadow in Radley and Thorp ; 
And that Robert Abbot of Abingdon was ſeiſed in Fee de Decimis 
predictis creſcent. upon the ſaid Lands; And in an. 31 H &. ſurrendꝛed 
them to K. H. 8. which deſcended unto K. E. 6. and from him to Queen 


4 


Mary, and ſo unto Q. El. who in an. 36. reg. ſui by her Letters-patents 
(here chewn)demiled Decimas predict. ta the Plaintiff fo? like: And 
that the Oekendant, 1605. cut down the Hay growing thereupon, to 
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the value of twenty marks, and carried it away without paying the 
tythes ; And ſo fn the year 1607. Wherefoze he demands the treble 
value, being 401. The Defendant demands Oyer of the Letters: 
patents, which was entred in hc verba. That the Queen demiled 
unto him Omnes illas Decimas fuas ſuper quand. parcellam terræ vo- 
cat. Bremere in parochia de Radley,nuper in tenura Tho.Hariſon;Ac 
omnes illas Decimas creſcent. ſuper quand.parcel.terrz vocat. Barton- 
Breinere,nuper in tenura A. Read in parochia de Radley predict. Et 
fic de 13 ſeveral parcels, Que nuper fuerunt parcellæ poſſeſſionis 
Monaſt. de Abingdon:Exceptis omnibus illis Decimis in Radley in te- 
nura Johannis Tyndal, ver. redditus 67 l. And upon this Declaration 
the Defendant demurred in Law ; Becauſe the Plaintiff in his De⸗ 
claratian hath not ſufficiently entitled himſelf to the tythes of the 128 
acres of the Meadow in the Declaration mentioned. Foz by the Pa⸗ 
tent ſhewn (which is as now part of the Oeclaration)it is not expꝛel. 
led, that the Queen granted thoſe tythes by any the names in the 
Letters patents: Noz is it averred, that thoſe lands were any of the 
lands mentioned in the Letters, patents, noꝛ that thole lands were in 
the tenure ok avy of the perſons mentioned therein: Fog, it is not a 
general grant of all the tythes in Radley, but of the tythes of ſuch 
lands in the tenure of ſuch perſons ; No? is it averred, that they were 
in the tenure of ſuch perfons; Dtherwile they did not paſs. And in 
pꝛook hereof the books of 7 E. 6. Dy. 33. Plow. 19 1. Co. 3. 33. 4. 35. were 
urged, Secondly, Foz that it is not ſhewn, that theſe be any of the 
tythes exceptedʒ which ought to be ſhewn, when he pleads any Patent 
wherein is an Exception, ag it is in Dy. 106. & 8 E. 4.7. But notwith- 
ſtanding theſe Exceptions, the Court upon the firſt Argument ad judg. 
ed the Declaration to be good: Foz the Plaintiff declaring, that the 
Queen granted predictas Decimas, it is a.ſufficient alle gation, That 
thoſe tythes paſſed by that Patent: And it they had not paſſed , the 
Defendant might Have (aid, Non conceffic 5 And if it were not in the 
tenure of thoſe perſons, oꝛ Excepted therein, it might well have been 
ſhewn in Evidence. But when the Plaintiff ſaith, Quod conceſſit 
predictas Decimas, without moge, it is a ſufticient averment in it ſelf, 
that ſhe granted them. And when the Dekendant demanded Oyer 
of the Patent, and then demurred, It is a confeſſion of the Declara- 
tion, and that the Declaration well ſtands with the Patent, that che 
Manted thoſe tythes in queſtion. And Doderidge held, that ik ſhe had 
granted thoſe tythes by thoſe names in the Patent, he needed not to 
have averred, that they were in the tenure of ſuch an one named in the 
Patent, and were not excepted, Fo2 that had been moze pꝛolix then 
needed: But predict. Decimas implies as much; and it may be better 
intended by the Patent chewn, that they are tythes granted in the 
Patent: TUherekoze the Declaration is good. And in pꝛook thereof 
was cited 33 H. 3. Bro. Plea. 143. 1 H. 7. 28. Beauchamps caſe, And 
thereupon without further argument it was adjudged fo? theÞPlain- 
tiff, although upon fozmer mottons in 8 Jac. when the Demurrer 
was firſt argued, they were very ſtrong againſt the Plaintiff: But no 
Rule then being entred, now upon motion Judgment was given a- 
gainſt the Defendant. Baker 
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Baker verſus Blackman, Paſc. 2 1 Jac; rot. 424, 


Reſpaſs, Clauſum fregit : The Oetendant pleads, that long 

time before the Treſpals,one James Stephens was ſeiled in fee, 
and in 2 Eliz. inkeoffed Tho. Norwood, to the uſe of James Baker, 
and Mary his wife; and the heirs of their bodies; and that they han 
iſſue Henry Baker, and dyed leiſed; which deſcended unto him, and 
from him to his thꝛee daughters; and juſttfie by their Leale,and gives 
colour to the Plaintiff: The PD laintiff replies, that long time bekoze 
the Treſpals, Sir Tho. Tyrrel was ſeiſed in kee, and gave it to Edw; 
Baker, and Joan his wife, and the heirs males of their bodies; And 
that they had iſſue the ſaid James Baker, and the Plaintiff, and that 
James had iſſue Henry, dyed, which Henry dyed without iſſue male; 
wherekoze he as heir male entred, and that the Defendant committed 
the Treſpaſs, ac. And traverſeth the ſeiſin in fee alledged in James 
Stephens: UUhereupou'the Defendant demurred ; And ſhews,that 
he traverſeth the ſeiſin in fee of James Stephens, whereas he ought to 
bave traverſed the giftin Tail; which is the pzincipal matter of the 
bar. And Hendey Serjeant ſtrongly urged, that to2 this cauſe the 
Replication was inſufficient : But it was argued ko; the Plaintiff , 
that the Replication was good: And it is in his eleckion to traverſe 
the ſeiſin in kee alledged in the Bar, o2 the gift in tail; And in pzoof 
thereok relyed upon 4 Ed. 3. Traverſe, Bro. 37 2. 26 Hf. 9.4, Coke lib. 
6. fo. 2 5. And of that opftiton was the whole Court after peruſal of 
theſe; Books: UUherefote it was adjudged fo? the Plaintift. 


5 ; 


Peters verſus Heyward, Trin. 21 Jac, rot, 262. | 


FRror of a Judgement in the Cammon bench, in Derne of a bond, ( gY 


Apon Non detinet pleaded, it was found fo2 the Plaintiff, and 
Damages aſſeſſed to 7 l. and Coſts 6 d. And if the Boyd cannot be 
reſtozed, then they aſſeſſed ko: Damages beſides the 71; 201; 
moe. And it was thereupon adjudged, that he {ould recover the 
aid 7 1. and 6 d. fo2 the Colts, andthe ſaid Bond z 201, Et præce- 


ptum fuit Vicecomiti diſtringere fo? the ſaid Bond o2 20l. And there: + 


upon the Erro; was aſſigited ; Foz the Judgment ought to be con⸗ 

ditional, viz.the ſaid Band, oz if he cannst have the ſaid Bond, then 

the 20l;Aitd accoꝛdingly theDiftringas ovight to have been, to demand 
the Bond; and if it cannot be deliveced, then the 201; But theſe 
wozdg (ond ik it cannot be delivered) were omitted: UUherefoze it 
was maved to be Error. And Although Waller the Pꝛothonotarp of 
the Common Bench certifies that there were divers pꝛeſidents there 


(18) 


in this manner; And it was ſaid, that in the Book of Entries, 


nvgment is entre in this manner; And alledged that the 
* S\ff Judgment 
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Judgment being, that he ſhall recover the Bond, oz 20 J. cantamount, 
and is to be intended conditional, that he hall have the Bond; And 
if he cannot have it, then the 20 1. pet upon conſideration of many 
other preſidents, and the Books which mention that the Judgment 
is and ought to be conditional in it ſelk, and not by intendment, The 
Court held, that the Judgment was erroneous; Foz by that Judg⸗ 
ment and awarding ok Diſtringas, the Sheriff might diſtrain koz the 
one, 02 the other at his choice, which ought not to be: But he ought 
to diſtrain fo? the thing it ſelf; And if he cannot have it, then fox 
the 20 l. And although the TUrit of Diſtringas was well made, and in 
that manner as it was ſhewn to the Court pet kozaſmuch as the 
Judgment is otherwile, the awarding upon the Roll, which is the 
Tarrant of the Mrit, was not good: Tlherefoze rule was given 
that the Judgment ſhould be reverſed. 


6à—ͤ—!k⁊ — edi. 
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Buckland verſus Ottey, e 
\ wi 


Ebt: Upon a Demiſe apud Creek, of an houſe and diverg 

Lands apud Creek, and of ſuch ſeveralCloſes; And mentions 
not in what Gill they were: The Defendant pleads Entry by the 
Plaintiff into parcel of the ſaid Lands in Creek; Do a luſpenſion 
of the rent: And ifſtte thereupon, and kound fo? the Plaintiff, And 
ft was moved in arreſt of Judgment, that the Declaration wag not 
good, becauſe there is no place mentioned where the other Lands 
were: And all the Court held, that the Declaration was not good 
fo? this cauſe ; And it had deen good cauſe of Demurrer : But in 
regard the Defendant hath pleaded a collateral lea, viz.Entry of 
the Plaintiff: That Hath made the Declaration good; Foz the 
Leaſe of the Land is admitted by this collateral Plea pleaded, as 
x8 Ed, 4, ClUyerefoze it was adjudged fox the Plaintiff, 
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Mapes Executor of Holdick ver/as Sir Iſaac Sidney, in Co. B. 


Sſumpſit: Fo2 that the Defendant in conſideration the Plain⸗ 
tiff would fozbear to ſue one I. S. upon an Obligation of 891, 
p20miled to pay unto him the ſald Debt. And alledgeth in facto in 
the wait, that he foꝛboꝛe to (ue the ſatv I. S. per magnum tempus: And 
that the Defendant had not as pet paid it unto him, lictr requiſitus. 
The Declaration was, that he fozbare him per magnum tempus, viz. 
from ſuch a time of the pzomile, until ſuch a day, which was fo2 a 


year and half after the pzomiſe, pet he had not paid it, The Defen- 


dant pleaded Non aſſumpſit, and found againft him to the damage 
of 80 I. And Hitoham moved in arreſt of Judgment, Firſt, that this 
Aſſumpſit is not grounded upon any ſuffictent conſiveration, viz, 


(1) 


that he ſhould foxbear foz a certain time, ſo ag it might appear unto. | 


the Court that there was a ſufficient time of fozbearance, and gſyf- 
ficient conſideration ta maintain the action, as in Hil. 36 El o b). 
in Ban. Reg. Sackfords Caſe, it mus anjudged, that an Aſſumpſit fo2 
the payment of a Debt, in conſideration to ſtay a Suit per pauſulum 
rempus, Was adjudged void: So in another Caſe, that he could 
fozbear per breye tempus; although he alledgeth fozbearance fox 
half a year, an action lies not; he ge conſideration fs no ſuffici⸗ 
ent ground koꝛ the action.” Secondly, admitting that the conſidera: 
tion to fozbear, cc. ſhould be good, becauſe. it ſhall be intended ta 
be a total and abſolute fozbearance, yet the Declaration is not good, 
becauſe the Mit is per magnum tempus he had foꝛboꝛn ts ſue, not 
mentioning any time. And the Declaration that he did fozbear per 
magnum tempus, ſcilicet from the time of the pꝛomiſe until ſuch a 
Day, ct. and doth not ſhew that it was until the day of the whit, ec. 
Fo2 if he doth not perfo2m the conſideration on his part, there is not 
any cauſe of action: And then here it ſhall be intended that he did 
not fozbear until the day of the wait, becauſe the day of the wait is 
not ſhewn. And it ſhall be intended ſtrongeſt againſt the Plaintiff, 
that he did fozbear but until ſuch a day, and afterwards befoze the 
wit bzought, ſued that Action. And upon thele Exceptions, it was 
argued at large: But now all the Juſtices, viz. the Lozd Hobert, 


Winch; and Hutton (Jones being abſent in Chancery) held, that the 


Plaintiff Gould recover; Fo2 they all conceived that a conſiderati⸗ 
on to fozbear to ſue one ſich, fo2 ſuch a Debt, is a good conſidera⸗ 
tion; and it ſhall be intended a total and abſolute fozbearance, as 
Hutton and Winch held: And that if the Defendant paid it befoze 
upon this pꝛomiſe, and after the Plaintiff ſued fox the Debt, the 
Plaintiff is chargeable in an action upon the Caſe ; Fo it is an 
implyed pꝛomiſe in the Plaintiff, that he could fozbear his Suit to- 
tally: But pet when the Plaintiff hath kozbozn a convenient time 
{when there is no time mentioned) ic r enden vo nyt wy 
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the Debt according to his pꝛomile, the Plaintifk map well ſue him 


upon his pꝛomiſe, and he needs nut carry all his life. And here, when 
he ſhews that he koꝛboꝛe per magnum tempus, viz. ſuch a day and 
year, that well agrees with the writ ; and when the date of the wit 
doth not appear, it ſhall be intended that he did kozbear until the 
day ok the wait: And fo the action is well brought. klobert chick 
Juſtice agreed with them, that the action was well brought, and the 
Declaration good, becauſe he ſhews he dtd kozbear it fo2 a Convent: 
ent time. Aud he held, that he was not bound by this agreement ta 
fozbear totally. And denyed that upon this agreement he 1s Chargea- 
ble in an Aſſumpfit, tf he (akter this Debt recovered from the Dc: 
fenvant) chourd le for the ſame Debt; Fo2 it is not a pzomil? to re. 
ſtratn h'm totally; and without expꝛeſs words he 1s not chargeable 
bypzomile : (Wheretoze it was ad jupged fo? the Plaintift, 


FBrockbank ver/us Taylor in the Exchequer Chamber, 
"; vols 9 | nt | 


: Sſumplic's Uhereas the Plaintiff, at the Dekendants requeſt, 
20 Apr. 19 ac. demiled to one John Jennings his houſe in Lon- 
4: B:donf02 a year, à prædicto 20 Aprilis 19 Jac. renbzing 50s. 
quarterly. That the Defendantpwmiled, if the fatd Jennings did 
not pay the rent, that he would papit; And alledgeth in facto, quod 
virtute dimiſſionis, he entred the afoze laid 20 April 19 Jac. and wag 
poſſeſſed, and had not paid the rent: And tharthe Dekendant licec 
roquiſitus, had not paid it. The Dekawant pleaded Non aſſumpſit, 
und kound agatuſt him; And the Jury ind Damages occaſione aſ- 
ſilmptionis prædict. to 5 l. and Judgment th: reupon, and Error there: 
upon in the Exchequer Chamber. The firſt Error aſligned, becauſe 
the Entry is alledged to be befoze the Term begun: So it is a dil 
ſeiſin, and then no rent is due: Sed non allocatur; Fo2 although he 
alledgeth an Entry, pet there is not any expulſion alledged, and lo 
no diſſeiſin: And the Debt is due by the coutrart, and the action lies 
upon it. Aſecond Erro2 alligned, was, breaule it is not alledged, 
that notice was given that the other had not pald: Sed non alloca- 
tur; Foꝛ he at his peril ought to take conuſance of the non-payment, 
and pay the rent, otherwile the pꝛamiſe is broken. Thirdly, becaule 
the Uerdic aſſcſs damages, occaſione aſſumptionis prædictæ, where 


it ought to be, occalione non performationis promiſſ. predict, F62 
the pꝛomile is not the cauſe of the damages, but the non-payment 
thereol: Sed non allocatur; Foz the pzomile is the cauſe: And the 
Jury finding the Iſſue, and allelling Damages, although it were not 


found fo2 what cauſe, yet it had been well enough: TUheretfo2z the 
Judgment was affirmed. 


Memorand. In this Term Sir Robert Houghton one of the Juſtices of 


: the Kirgs-bench dyed at his Chamber in Serjeants Inne in Chancery- 
Jaws, being a moſt reverend, prudent, learned, and temperate Judge, 
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Holman v2r/us Chute, Paſch, 22 Jac. rot. 400. in C. B. 


Ebt fo2 300 l. in the Debet & detinet; Foz that 
the Plaintiff by Indenture, by the name ok Phi- 
lip Holman, Executoꝛ of John Holman, demi⸗ 


bad by ertent,fo2 ſuch a Debt, recovered by John 
__ Holman; Habendum koꝛ fa many years , ren⸗ 

8 N dering (uch reut, and koz thzee pears arrear 
bꝛought the action 2 Whereupon it was demurred, becaule the aclon 
is bꝛought by him in the Debet & detinet, upon a Leaſe ot land which 
he had as Executoꝛ: Sed nou allocatur: 100 it is not bꝛought by 
bim as Executo2, although he be named Executoz in the Indenture; 
And this action is of his own contract: And although he made the 
Leaſe as Executoz, pet making the Leaſe fo2 years by Indenture, 
if he hath any other ritle, it paſſeth well enough,and is upon his own 
contract, and ſhall have Debt fo? it, as if he were ſeiled in his own 
right. And Juſtice Jones remembzed the Caſe of Str George 
Reywel, quod vid. ante fol. where in Debt againſt him fo? the e- 
ſcape of a pꝛiloner who was in Execution upon a Judgment fn the 
time of the Teſfato!, being in the Debet & detinet; Although the 
eſcape was in the time of the Erecutoz, yet being koz Debt due to 
the Teſtatoz, it ought to have been in the Detinet; Foz there is no 
act by the Executoꝛ, and the Debt is due to him meerly as Executoꝛ: 
Wherefore it was adjudged fo? the Plaintiff. 


Theakers Caſe, 


A Lphonſus Theaker C ouſin and heir of William Theaker, after 


alive at the time of his death (but Mary his Feme was then 
ſuppoſed to be eint by him) who Dyed 15 Febr. 1623. and ſhe 
was married again to one John Duncomb within a week after 
the death of ber husband) p2ocured out of the Chancery a * 

| 7 E 


led unto the Oefendant ſuch Lands which he 


the death of William Theaker ( becauſe he had not any iſſue 


(1) 


686 Termino Paſchæ Anno viceſimo ſecundo, &c. 


de ventre inſpiciendo ok the ſaid Mary, directed to the Sheriff of 
London, tg cauſe the (aid Mary to be ſearched, whether ſhe were with 
child by the ſaid William Theaker, & quando fuit paritura (no men- 
tion being made of her ſecond marriage) and this TUrit was accozd- 
ing tothe p2eſident 39 El. of the like Mit, againſt the Lady Willough. 
by; And this wait was returnable in the Common-bench z The 
Sheriff returned, that he had cauſed her to be ſearched, and rerurn⸗ 
ed the Jnquiſitfon, that by ſuch perſons he cauled Her to be ſearched 
and found her to be enyeint, Et quod fuit paritura within 20 weeks: 
Mherekoze he now pꝛaped a ſecond wꝛit out of this Court to be di⸗ 
rected to the Sheriff of Surrey, becauſe ſhe was removed with her 
husband to Wandſworth in Surrey, and there inhabited; That the 
Sheriff might take her into his cuſtody, aud keep her until ſhe were 
Delivered of her child; that there might not appear to be any falſe o2 
ſuppolititious birth; And that in the interim he ſhould caule her to be 
viewed every day by certain Yatrons named by the Court in the 
w2it ; and that ſome of them ſhould be at the birth of the child, ac: 
coꝛding to the ſaid pꝛeſident of the Lady Willoughby : But becauſe 
in that caſe the Lady was a wivow, and fo ſuch a courſe might well 
be obſerved; But here, ſhe is a Feme-covert, who ought to co-habit 
with her husband.z they would not take ſuch a courſe with her, but 
lekt her with her husband, he entering into a Recogniſance that ſhe 
ſhould not remove from the houle wherein they then inhabited: And 
that one oꝛ two of the women returned by the Sheriff,fhould ſee her 
every dap, and that two oꝛ thꝛee of them ſhould be pꝛelent at her tra⸗ 
vall; Foz it was (aid, that this iſſue might be well laid to be the 
child of the firſt busband, and ſhould inherit his land; So as ik 
there were any falſe o2 ſuppoſititious birth, the Couſin and heir might 
be dil inherited: Therefoze a TUrit was accozdingly awarded to 
the Sheriff of Surrey, to cauſe her to be ſeen every day until her de⸗ 
livery by two at leaſt of the ſaid women returned by him; and that 
thꝛee of them oꝛ mo2e ſhould be p2elent with her at her delivery, ſa 
as no kalſhood might be in her birth. Note, After this courſe obſer- 
ved, ſhe was delivered of a female child, who was afterwards by In. 
quifition found to be the daughter and heir of the ſaid 7i/liam 
Theaker deceaſed, | 


+ ow 


Termino 


—— — — mts. eee, ae > > — 
ET — 


— — — —— — — 


Term. Trin. Anno viceſimo ſecundo F A c. Regis in B. Reg. 


„ 


4 
—— -" — — — 


a 


„——õ—„ Sth. 


Peter Harris verſus Peter de Bervoir, Paf. 224 Jac.rot. in Ban. Reg, 


k Ebt, Suppoſing that one Squire delivered. unts the Defendant 
1001, ſolvend. to the Plaintiff; And that he had not paid it 


to the Plaintiff: UUbherefoze he bꝛought this action. After 


= FE 5 — 


(1) 


UQervict, upon Non debet, it was moved in arreſt of Judgment, that 


Debt tes not ; Fo? there never wag any tontraa betwixt the Plain 
tiff and Dekendant, noz any delivery of the money by the 'Ptaintiff 
to the Defendant; and therefoze no action of Debt lies: Pet perad- 
denture he might bave Accompt upon this Receipt'; but no other a- 
ftion; But it was agreed, that the'Bailo? (if the money be not de⸗ 
uvered unto him to whom it ought to be delwered) may have aalon 
ot Debt, o; of Accompt at his elemion; But he to whoſe ule the 
VBallment was made, ſhall hade but atcompt only. And Damport 
fo2 the Plaintiff agreed, that ik monep be delivered to another to 
deliver to J. S. oz to the uſe of I. S. There 1: S8. ſhall not have action 
of Debt, but accompt only. But when it is delivered cas it is here) 
ſolvend. to I. S. which is intended in latiskaction of a Debt: There 
it is not tountermandable. And he who is to receive it as a Debt, 
map upon this Recefpt have an action of Debt o2 Accompt. And to 
this purpoſe the Recoꝛd of a Judgment was ſhewtt, Trin. 13 Jac, in 
the Common⸗ bench, Cornub.betwirt Greenvile and Slaning: in Debr, 

fuppoſing that George Greenyile delivered/fuch a ſum ko be pad 
unto the Þ1aintiff. And fo? non-payment, Debt was brought, and 
adjudged foz the Plaintiff, Vid. 28 H:8. Dy. 21. 41 Ed. 3. 10. 28 Ed. 3. 

Debt 146. That the Batloz may have Debt oꝛ Accompt; but not 
that % Ju. v/e ſhall have that aon But 36 H. 6. 10. And 19 H.6. 
44. ure, that ceſfy qu. uſe, the delivery is made, may have Debt o2 dc. 
compt. And of that opinion were Doderidge find Lee: Aherefoze 
rule was given that Judgment. (ould be entred for the Pant , 


MO 11 cauſe, tf. Vid, 21 H. 7.77. 


Foſter verſus Frayjning, in & 5. 


Ae for theſe words a Thou. art as arrant a Thief as any is in 
England ; For thou haſt broken up J. S. cheſt, and taken away gol. 
Akter Aerdich it was moved in arreſt of Judgment, becaufe be 
doth not aver that there was any Thief in England: And the laſt 
wozds do not finpoxt any Felony: Fo? he qewech not that he ole 
anymoney, 92robbed him of any monep: And therefoze all the Ju⸗ 


(2) 


ſtices held that the- action lay not- Foz it is not to be maigtained 


by Intendmeut, but by erpzels words: Foz the firſt wozds with- 


out an Averment will not maintain an action. - And the wo)ds da 
no! pꝛove any Felony tobe tente: 5 Foz the money may be 25 


b 
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ken away, and the Cheſt bzoken open upon pꝛetence of title, and in 
the mid-day, and pꝛeſence of divers; and then it fs not any Felony + 
Therefoze Hobert Chief Juſtice put the Caſe ; Ik one ſaith, Thou 
art a Thief, for thou haſt taken away my Corn; action lies not, fo 
the taking may be lawful : But if he had ſaid, For thou haſt ſtolu 
my Corn, action lies; Fo2 it (hall be intended Cozu thzaſhed, and 
not in theſheafs 1 TUherekoze it was ad judged fo2 the Oekendant. 
Soldingham verſus Some. | 
Ower : The Tenant vouches the heir in the ſame County, who 
enters into the:TUarranty, and pleads rien, per deſcent, and ſo 
they were at Iſſue; and at the Niſi prius made default : TUhereupon 
at the day in Baveo Judgment was given againſt the Teuant. And 
now Henden moved, that the Judgment ought to have been condi⸗ 
tional, viz.againſt the heir fo2 what he had in the lame County, and 
and if he had not any eſtates againſt the Tenant.And ſo wete ſeveral 
Boobs and Pꝛeſidentg, viz. Mich. 38.8 39 El.rot. 1288, betwirt Aſh- 
burnham und where the Tenant vouched the heir in the 


nne County. Vid.3 H. 6. 17. 7 Eds. Dowry 148, And the Court 


held that both ways were good. ; 
7 ge. Giles Bray verſus Sir Paul Tracy, 


+ 


Wolke And declares upon a Leaſe foz years, Remainder to 
VY Duke Bray fo21ife, without impeachment of waſte,remainder 
to Giles Bray in tail, fo2 that the ſaid Duke Bray is dead: And that 
the Tenant had committed waſte.in.cutting down divers Daks, to 
his diſinherilon. Upon Null wafte pleaded, the Jury found all the 
Declaration; and that the Tenant had committed the waſte in the 
life of the Tenant ko lite, who is now dead befoze the wꝛit bꝛought: 
Et fi ſuper, &c. And the Caurt held, that the Plaintiff ſhould reco- 
ver, and that there is not any variance betwirt the Declaration and 
the eftate kound; Foz he committing waſte in the life of the Tenant 
fo2 like, when he dyes, he in remainder may have the action, as if it 
had been done in his own time, and atter the death of the Tenant foz 
like; Fo? although in the life of the Tenant fo? lite, the C ermoz by 
his aſſent might have made waſte, and he had not been puniſhable ak. 
terwards, yet when he ts dead, he who committed the waſte, hath 
done it to the diſinheriſon of him fn remainder; and it is all one as 


if it had been done after the death or the Tenant koz lite. 


(50 


+++ + Crocker verſus Kelſey, Hil. 25 Jac. rot. 44. 


E Jectione firmæ in the Kings Bench : Upon a ſpecial Aerdick, the 

— Caſe was, John H. and his Feme being tenants in tail, 
remainder to the hefrs of the Baron, by a Conveyante made by the 
Baron dlixing the coverture: The Baron hath iſſue, a (on and dyes; 
the ſan in the like of his mother levies a fine to the ule of himſerf and 
bis heirs ; the Feme lets the Land koz 21 years, without a 


_—— 


Jacosr Regis. 


the ancient rent, and after dyes, the ſon hath iſſue a daughter, and 
deviſes the Land ts the Defendant; whether this were a good L eat 
to bind the Deviſee of the (on, after the death of the Feme, was the 
queftion 2: And ad judged koꝛ the Plaintiff that it was a good Leaſe. 
Note, this began in Anno 22 Fac, but adjudged in Anno prinr. Carol, by 
all the Court after divers argumentsatthe,Bar. Note, that afterward 
in 3 Car. a Writ of Error being brought upon this Judgment in the Ex- 
chequer Chamber, and the Error aſſigned in the Judgment in matter 
of. Law, and no other Error, it was argued by Ada ſon jar the Plaigtith 
in the Writ of Error, and by Damport Serjeantfor abe Defendant. Aud 
the principal reafon inſiſted upon by the Plaintiff in the Writ of Er- 
ror, was, becauſe by the fine with Proclamation by the ſon, the eſtate 
tail is docked and barred z, And when the Feme, dyed, the eſtatę tail 
was not in eſſe, but determined: And therefore compared it to Auſteng 
caſe, 3 Marie. Dyer, and Plomd. Walſingbams caſę, and Cos 8. Sir George 


Browns Caſe, and cited a caſe in the Common Bench, Mich. I 3. Jac rot, 


763. betwixt Godfrey and Paſton, where tenant in tail had iſſue a ſon 
and a daughter, and the ſon levied a ſine with Proclamation, and dyed 
without iſſue, in the life of his father: It was adjudged that it was not 
any bar to the daughter, who claimed the eſtate tail after the death 
of her father, becauſe ſhe needed not make any de ſcœnt br convey- 
ance by her brother who is dead, without iſſue in the life of her father, 
And ſhe claiming immediately from the father, this fine could not bar 
or determine her eſtate. But here, he who levies this fine; doth not 
ſurvive the mother; and therefors the daughtey ſhall not be barred. 
to claim the eſtate tail: Then when the mother dyes, the eftate 
tail is determined quoad her, and the daughter is in, in afemainder in 
fee, and ſo ſhall avoid the Leaſe, But all the Juſtiees and Barons a- 
greed, that although by the fine the eſtate tail is barred quad him who 
levied it, and his iſſue, yet it is not determined iu rei vtritate; and all 
ſtrangers may ſay, that it is in eſſe; and the Feme who is mother vo the 
iſſue, remains always tenant in tail: And when ſhe made the Eenſe 
for years, be it with the ancieut rent, or not, yet it is a good keaſe, 
and ſhall bind all perſons. Ando it was reſolved in Fork and Snar ham 
caſe, that ſuch a Leaſe by the Feme ſhall bind. But whereas it was 
objected, that this Leaſe for years is an alienation within the Statute 
of 11 H.7,For the Feme was 2 by the act of the Baron, there fore 
the iſſue by reaſon of the eſtate tail ſhall avoid this Teaſe, as it is held 


in Sir George Browns caſe,Co, 3. fol. 5 9. The Juſtices and Barons held; 
that it is without queſtion ;. For, being but an ordinary Leaſe for 21 
years, it cannot be ſaid to be an alienation of the eftate,. But if ſhe 
had accepted a fine, and regranted it for 1000 of 500 years, to 
change the inheritance, that peradventure might have been within 
the Statute: But as the caſe is, it is without queſtion z Wherefote the 


Judgment was affirmed. 
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(1) K,. Emorandum, Upon Monday 18 O ober this Term, Sir William 


(2) 


IJVune:, one bf the juſtices of the Common Bench, was made Ju- 
ftice of the Kings Bench; and Sir Thomas Chamberlaine,one of the Ju- 
ſtices of the Kings Bench, having a Writ of Diſcharge delivered him, 
and appointed to be made Juſtice of Cheſter, Sir James Whitlock (who 
e of Cheſter) was ſworn one of the Juſtices of the Kings 


Bench in his place, And Francis Harvey, one of the antient Serjeants, 


was the ſame day made Juſtice of the Common Bench, and ſworn in 
the place of Juſtice Jones, but after Juſtice Whitlock, 


- Holms verſus Toſtwood. 


A Sſumpfirfo2 that the Defendant,2o Aug. 2x Jac, being endebted 

"\ inito the Plaintiff'1 5 1. (which he had bozrowed of him) pꝛomi⸗ 
ſed to pay it uponrequeſt:and alledgeth Bequeſt and Mon-payment: . 
The Defendant pleaded, that befoze the ſaid 20 Aug. 21 Jac, he was 
indebted to the Plaintiff in the ſaid ſum of 15 l. and paid the ſaid 151. 
befote the (aid-20 Aug. 21 Jac. viz. Upon the 20 Junii, 21 Jac, to 1.$; 
the Plaintiffs Factor to the uſe'of the Plaintiff, Abſque hoc quod 


poſtea aſſumpſit modo & forma, &c. The Plaintiff fatth,Quod po. 
ſtea aſſumpſit modo & forma: TUhereupon Iſſue was jopned, and 
kound koꝛ the Plaintiff, And it was moved, that the Dekendants 
Allegation of the payment of the ſaid 151: takes away the Conſide. 
ration: And therefoze he ought to have traverſed the payment. and 
not the Allumplit: Fo2 the Conſideration being taken away, the Al. 
ſumpfit falls, Sed non allocatur. Becauſe the payment is alledgey 
to be made to a Stranger, to the Plalntiſfs ule: And it is not aver. 
red that he acceptedthereof; oꝛ, that it was paid unto his ſervant by 
his tommand ; koꝛ otherwiſe, it is no payment. Allo when the iſſue 
is Quod poſtea Aſſumpſit, and found fo2 the Plaintiff, it is to be in- 
tended, that it was afterwards lent by the Plaintiff; which is found 
by the Uerdig,in finding Quod aſſumpſit. Fo2 otherwile they may 
not find the pzomile accozding to the Declaration. TUherefoze it 
was adjudged fo? the-Plaintiff. Bus 


5 Hodges kins verſus Whood, Trin. 19 Jac. Rot. 96. in C. B. 


(3) N ectione Firmæ upon a ſpetial Uerdict, the Caſe was, that John 


Lo gers was ſeiſed of this Land in Fee, holden in Soccage, and 


deviſed it by his Mill in wziting to his Feme fo? her life, Rematnder 
in Fee, cc. And afterwards Leaſed by Uriting the ſald Lands fo! 2 


Years, 
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years, to begin after: his death. UAhether that were a countermand 
of the Mill, was the gueſtton. Henden Ser jeant maded, that it was 
not any Countermand, but onelp koꝛ the two years ; And cited one 
Marſhals Caſe in this Court, Mich 2 Jac, to be abjudged acco?- 
dingly. But Hutton MD Winch being only in Court, conceive it 
to be doubtkull, iu regard the Leaſes made to take effect at the 
ſame time when the Mill tabes his effect. But ik he had made the 
Le eaſe foꝛ years to commente pzeſently, which might well have de- 

termined in his lite, it han not been a Countermand. Tpere toꝛe they 
required him to ſearch the Pzeſldents by him cited, and to ſhew them 
in Court, and then they would deliver their reſolutions. p. q. ad- 


jornatuu. 


Woodley verſus the Biſhop of Excefter, Manwaring & Edwards. 

C JVare Impedit, foz the Church of Tedim in the County of De- 

yon. The Plaintiff entitles himCſeifby grant ot the next Avot- 
dance; and chews that the Incumbent was created Piſhop 
of in Ireland; And that afterwards the King gꝛanted to the 
ſatd Biſhop,to have æ retain the ſaid Church fo2 fix years in Com- 
mendam:The Jucumbent dyed,whereby the Church became void; 
whereupon the Plain. pꝛeſented, cc. The 'Defendaut pleaded an 
inſuffictent plea, whereto it was demurred. And this Caſe, being 
oftentimes argued at the Barre, was this Term argued at the 
Bench by Hutton Winch c Hobart; who all agreed, that the Þ!l. 
was to be barred, koz he hath not ſufficiently entitled himſelf in his 
Declaration. Huttonconceived, that the Church was void by the 
Incumbents being created a Biſhop of Ireland, as well as if he had 
been made a Biſhop in Eugland; Foz he having taken a gzeater 
charge, e the government of a Church,hath made vold the firſt Be- 
nefice. But he held, that the King had not any title to pzeſent by the 
Incumbents being created a Biſhop, but only where the Ring fs 
Patron of the ſame Benefice : Noz is there any Book to warrant 
it, but only the Book of 5 Mariz preſ. al Eſgl. 61. But all ancient 
Books are to the contrary ; as 41 E.3.5. 11 H.4.37.And that there 
was not any pꝛeſentment as by Pꝛerogative, where the incumbent 
is created a Biſhop, untill of late days. Secondly, They all held, 
that when the Incumbent is created a Biſhop, æ the King pꝛeſents, 
02 82ants that he ſhall hold it in Commendam, (which is quaſi a 
Preſentation, & he is thereby full Incumbent, c map plead as In⸗ 
cumbent) Jf the Hzantee of the next Avoivance, do not then pꝛe⸗ 
lent, he hath loft his Pꝛelentation; fo? he ought to have the next A- 
voidance, 4 he cannot have any other. And therefoze they held, Ik 
the next Avotdance ſhould be taken from him by a koꝛmer title, as in 
Dower 02 by a Stat. oꝛ by other title whatſoe ver, that he hath loft it 
foꝛ ever; Foz he cannot claim any by bis gꝛant, but the next only: 
And dented the Caſe put to be Law; that it one deviſeth the 3 Avoi- 
dance, & he dies, c the Feme recovers the z, that he ſhould have the 
4 Avoidance .v.20 H. 3. Bro. preſent. al Eſgl.52. 35 H.8.ib.55.15 H. 7 
7.29H.8.,Dy.z5.Co.8.f.144. Thirdly, Hutton in his argument held. 


Tttt = That, 
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That the Commendator, although he hath it but to2 ſix years, yer 
hath power to retain it during bis like; And cannot be abzidged by 
the limitation fo2 ſix years, but is permanent Incumbent thereot 
during his like: And it is as a Confirmation oz Attoznment, oz Aſſent 
to a Legacte, and cannot abzidge the Eſtate which is confirmed; ec, 
but that it ſhallenure accozding to the Eſtate limited. And as to this 
point, Winch agreed with him. But koꝛ the intereſt which the King 
hath to pꝛeſent, when the Incumbent is created a Biſhop,after Con. 
ſecration 3 Winch held, that the King bath an abſolute title by his 
Pqerogative,as well incaſe where a common perſon hath thePatro.: 
nage, as where the King hath it: And he is not only as immediate 


Patron, oꝛ fupzeme Patron: becaule the Incumbencie being void by 


bis creating of him Biſhop,he hath it by his Pꝛerogative. and many 
ſozts of pꝛſidents, ſince he time of K. H. 8. were by him cited, where 
the Jncumbent was created Biſhop in England o2 lreland, that ſuch 
Pzeſentments have been ratione Prærogativæ, und not as Patron. 
At the Lozd Hobarts Argument, J was not pꝛeſent: But J heard, he 
agreed with them concerning the G2antee of the next Avoidance; 
that he had not anp title to bzing the Quare Impedit; And that the 
Pꝛeſentee ot the King being in the next turn after the Gꝛantoz, the 
Gzantee hath no remedy, but muſt (uffer the pꝛe judice by reaſon of 
the Pꝛerogative. And they all agreed, that the Bar was ill; Foz 
the Traverſe is of the Conclufion. But becauſe the Plaintiff hath 
not made a ſaffictent title in his Declaration, Jt was adjudged, 


Quod nihil capiat per Breve, 
Auſten verſus Royden, | 


Jectione firmæ of Lands in Ayleſham. The Defendant plead- 

ed, that Ayleſham predict. ubi Tenement, predict. jacent, is 
within the Cinque ports, ubi Breve Domini Regis non currit, &c. 
The P laintiff replies, that Ayle ſnam predict. is within the Coun- 
ty of Suſſex; abſque hoc, that Ayleſham is within the Ciuque- ports. 
Mhercupon the Ocfendant demurred; Fo? that he doth not tra- 
verſe, that Aylſham wherein the Land lies, ts within the Cinque- 
ports. Foz it was ſaid by Finch Serjeant, That by this Traverſe, 
if any part of Ayleſham be out of the Cinque-ports, and in the 
County of Kent, as in truth this caſe ts; that part of the Uitlage 
is within the Cinque ports and the other out; And this Land is in 
that part which is within the Cinque⸗ports: Pet by this Traverle 


the Dekendant chall be tryed. And fo? that, the Book of 50 


E,. 3.5. 


was cited. But ali the Court held, that the Replication and traverle 
!s good: Foꝛ by the Dekendants plea it fhall be intended, that the 
whole Uitlage of Ayleſham is within the Cinque-ports ; And the 
addition, ubi Jenement. jacent, are but idle woꝛds; And the De⸗ 
fendant ought firſt to have ſbewn, that part is within rhe Cinque- 
ports, and part without, otherwiſe the Court ſhall not fntend it. 
Aud koꝛaſmuch as he hath not ſhewn it, che D laintiff hath the advan⸗ 


tage by traverſing, that Aylcſham is not within the Cinque: 
And the Replication was good, and adjudged to? the Pl 


ports 5 
atntiff. 
Clerk 
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Clerk and Andrews Caſe in Chancery. | 


. 
9 . 


A Caſe was made and referred to Baron Bromley, and to Ju- 
ſtices Winch, Doderidge and Hutton, to certifie their Opini. 
on. The Cale was agreed by the Council on both ſides to be, — 
Joſeph Mayn and.John Mayn being obliged joyntly and ſeverally 
in a Statute-DStaple of 2000 l. An Extent was ſued againſt them, 
and returned, that Joſeph Mayn was (elfed in fee of the Mannoz of 
Stuckley in the County of Bucks, which was extended to the annu- 
al value of 4e l. And that he had not any other Lands, Nec eft in: 
ventus, &c. And that John Mayn was ſeiſed in fee of Radnage- 
Farm in Radnage tn the County of Bucks, to the annual value of 
6 l. which was ſo extended, and his body taken, And that he had 
goods to the value ot 231. And upon a Liberate returned, the 
Lands of Joſeph Mayn were delivered in Extent, and the goods of 
John Mayn; And the CArit returned, ſerved. hereas in truth 
there was never any ſuch Farm called Radnage- Farm: But by co⸗ 
lour of that Extent, he entred into a Farm which John Maya at the 
time of the Statute acknowledged had, called Little Johns, and 
ſold it to Andrews, who was the Dekendant in Chancery, who en⸗ 
tred therein and evicted the Plaintiff; who thereupon pzaped a New 
Extent, And whether he ſhould have a New Extent as at the Com- 
mon- Law, agatnſt John Mayn; Dz a Re. Extent, upon the Sta: 


(6) 


tute of 32 H.8., was the Queſtion. And it was ſtrongly urged and 


argued bekoze them by Sir Tho. Coventry Attozney-General,that 
he ſhould have a New Extent againft John Mayn at the Common 
Law: Fo? the Lands being extended as the Lands of John Mayn, 
and he not having any ſuch Lands, It is meerly void, and as no 
Extent at all; Foz it is meerly void at the Common Law, and he 
ſhall hade a New Extent. But if he had extended Land whereof 
the Conuſoz was Diſleiſoz, oꝛ had by defeaſible title, as Feoffee 
upon Condition 02 otherwiſe, which had been afterwards evicted ; 
There, fozaſmuch as the Ertent was once good, and he had recei⸗ 
ved it and part of the p2ofits therevf, towards payment of his 
Debt, he could not have any remedy by the Common-Law, but 
was to have a Re-ertent by the Statute: But when the Extent 
was utteriy void fo the Lands of John, and they are ſeveral Oblt- 
gees; Foz it is as no Extent againſt John; There ſhall be a New 
Extent, And in poof thereof he relied upon the Book 30 E. 1. Vouch. 
297. where Land in value being delivered, which was not the 
Plaintiffs Land, he had a New Extent, And 13 Eliz. Dy. 299. where 
an Extent was returned, that the Conuſoꝛ was leiſed of ſuch Land, 
and ſhews not of what Eſtate, And that he was dead; Jt was a 
vold Extent, anda New Extent was awarded, But againſt this 
was argued, That there could not be a New Extent, as the Cale 
is: Foz although it might be where Land is extended, and appa- 


rantly 
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rantly void in it lei, that there ſhall be a new extent; pet when two 
are obliged and ſeverally, it is but one Debt: And when their ſe⸗ 
veral Lands are extended, and the goods of one of them in part of 
the Debt, and it is a void extent fo2 the one, but he accepts it upon 
the Liberate: Do as he hath the Lands of the one well delivered in 
Extent, which he hall hold until} he be ſatigfied ; although the 
Lands of the 17 be evicted, oz that LE were any ſuch 
LanvsTelfvered in Extent, yet he chall never have anew Extent a- 
gainft the other; Fi bav ng teen ſatisfaction ok the one; (which 
the Law intends, when he takes his Land bythe Liberate) he that! 
never reſpzt to have the Land of the other. And fi pzoof thereof 
were cited 15U,7.4.Co,g.f.66. Pulwoods on, CSIC Blom- 
fields caſe, & 20.3. Exec. 3 4. That at the Common Law Executi⸗ 
on being ſued, and the Lands of the one taken in Extent, and deli⸗ 
vered upon the Liberate and accepted, be never chall hape another 
Extent agatnf the others Lands: And ik he had the Lands in 
Extent, if any part remain une victed, he never ſhall have other 
Extention by the Statute; Fo2 he hath not anp remedy by the 
Statute , but where all is evicted, So here, when the Land of 
one of them remains in extent, and he hath them, he ſhall never re⸗ 
ſozt to any Execution againſt the other. And foz that purpoſe, the 
Caſe betwirt Cowley and Lidiat, Trin. 11 Jac. rot. 822. quod vide 
ante Was cited; where two were obliged jointlp and leverally, 
and were ſued by ſeveral Precipes, and condemned, and the Land 
ak the one taken in Execution by Elegit, and afterwards the other 
taken in Execution by a Capias, It was ad judged to be ill, and dil⸗ 
charged by Audita Querela: Fo? having the Mopetie of the Land 
ok the one, it is as Satis kaction, and he cannot afterwards take the 
Bodpok the other, And of that opinion were Winch and Hutton 
cleerly ; That as this Cale is, he cannot have anew Extent oꝛ Re- 
extent: And if he ſhould have it, pet it cannot be generally, ag 
here it was, but upon a Sci. fac, But Baron Bromley apd Doderidg 
doubted thereof ; becauſe no Lands of John were upon the matter 
extended, but it is meerly vold againſt him. But they agzeed, that if 
any part of Johns Land had been well extended, it had been other: 
wile ; Foꝛ Doderidge ſaid, Jf it ſhould not be lo, it would be very 
miſchievous, when the Land of the one is not extended, by the neg- 
ligence oz voluntarp act of the Sheriff, that all the charge] ſhould 
lie upon the other. TUherefoze, fozalmuch as they could not agzee 
in gpinion, they adviled the parties to compound; And afterwards 
by their mediatian the matter was finiſhed by Arbitrement. 


Alleley ver/aus Colley, Mich. 2 2. Jac.in C. B. 


Udita Querela: Fo? that he wag obliged in an obligation ok 161. 
\ withTimothy Caſtalon, he being within age, the ſaid Colley pzg- 
ectited an Oziginal Writ in Debt againſt him, and pzocured one 
William Legat an Attoznep, without his notice, to appear to the 
Action, without any Tarrant from him; And upon Non ſum Infor- 
matus entved,And Judgment by dekault, he was taken in Execution. 

| UUberefoze 
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CUherefo2e be pꝛapeth upon this matter to be diſcharged : TUhere- 
upon it was demurred, and without Argument adjudged fo2 the 
Defendant, that it is not a ſufficient ſurmiſe to diſcharge; Foz he 
onght to take his remedy by Writ of Deceipt againſt the Attozney, 
and not to relieve himſelf by Audita Querela, - 


w— 


Chadock verſus Cowley in B, Reg, 


Þ J-ione firmæ of Lands in Bradmere, oł à Leaſe of Will. Hydes, (8) 
upon Non guilty pleaded, a ſpecial Uerdic was found, that Will, 
Hydes the Leſſoꝛs grand-father was ſetſed in fee of this Land in 
Bradmere, and Eaſt-Leak, holden in Soccage of that Manner: And 
having two fons Thomas and Francis, deviſed them by his Milt in 
this manner, viz. to his Feme ko lite, and after her death, all his lands 
in Bradmere to Thomas his (on, and his heirs fo ever; And his 
Lands in Eaſtleak to Francis his [on,e his heirs fo2 ever, Len, I will, 
that the ſurvivor of them ſhall be heir to the other, if either of them 
dye without Iſſue: The Feme enters and dyes, Thomas enters into 
the land in Bradmere, and deviſe them to Richard his ſecond ſon in - | 
kee, under whom the Defendant claims. And William the eldeſt ſon 1 
of Thomas enters and lets it to the Plaintiff. Et ſi ſuper, &c. The | 
{ole queſtion was,Uhether this devilp be an eſtate tail immediate by 
the deviſe, 02 only a contingent eſtate, if hedyed without iſſue, jn the 
life of his bꝛother. And it was holden by all the Court (abſente Lea) 
that it was an eſtate tail, ſo the deviſe of Thomas was void; Fo? al- 
though it were objected, that the woꝛds, The ſurvivor ſhall be heir to 
the other if he dye without Iſſue, are idle: Fo2 it doth not appear, 
that he had any other childzen ; And then when the one dyes without 
iſſue, the other is his beir by the Law, and ſo he wills no moze then | 
the Law appoints t$ Sed non allocatur; Fo non conſtat, but that he 0 
might have other childꝛen, and that by (ſeveral Venters: And by the | 
deviſe he intended to give it to the others by way of deviſe,if he dyed 
without iſſtie. Secondly, fo2 the wozds, That the ſurvivor ſhall be 
heir to the other if he dyes without iſſue, they ſeem to be an eſtate 
tail: But it the deviſe had been, that if he dyed without iſſue in the 
life of the other, oꝛ befo2e ſuch an age, that then it ſhall remain to the 
other: Then pezadventure it ſhould be a contingent deviſe in tail, if 
it ſhould happen, and not otherwiſe : But being That the ſurvivor fl 
ſhall be heir to the other, if he dye without iſſue, that in his intent is il 
an abſolute eſtate tail immediately, and the remainder limited over, 
as 7 Ed.s. Deviſe 38. fs ;\and reſembled it to the Caſe 9 Ed. 3. Tail | I 
21. and 35 Aſſ. Pl. 1 4. and Co. 9. 128. and 16 El. Dy. 330. And that here, i 
although the firſ part of the Mill gives a fee, the ſecond part co2- | 
recs it, and makes it but an eſtate tail: CUlherefoze it was adjudg⸗ | 
ed fo2 the Plaintiff, Vid. Dy.354. & 122. & 124. And this Judgment 
was given upon the firſt argument. 7 


Euſtace 
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Euſtace verſ#s Scawen, Trin. 19 Jac. rot. 1393. in B. Reg. | 
(9) N ſecond Deliverance, Upon a ſpetial Uerdic the Caſe was ſuch, 


John Stile and Suſan a Feme ſole were Jointenants fo? like, the 
Feme takes Baron,who by fine grants to the (aid J. S. tenementa præ- 
dicta & totum & quicqu d habent pro termino vit.of the ſaid Sſan, & 
illa ei reddidit, Habendum to him and his aſſigns, for the life of the ſaid 
Suſan, and warrants it to him and his heirs during the life of the ſaid 
$u/an. TUhether this grant by fine ſhall enure by way of Releaſe, 
02 by grant of the eftate,and ſeverance of the Jointure of the motety, 
{o that this eſtate ſhall endure during the life of Suſan, was the queſtt- 
flion. And after Argument at the Bar, it was reſolved, that it ſhall 
enure by wap of Releaſe, and not to grant the eſtate : And although 
it be granted by fine, it as well enures by way of Keleaſe,as a grant 
by deed ; And the rather koꝛ the woꝛds Ei reddidit, which enures by 
way of Releaſe ; And both eſtates being veſted in him, the Law ſhall 
veſt that in him as if he had it from the Feoffo2. And although it 
were objected, that he had one eſtate from the Feoffo2 by deed, and 
the other eſtate by the Fine; ſo being by matter of Recozd, he can- 
not divide it: Pet it was ſaid, that both eſtates being veffed in him; 
the Law ſhall ad judge it in him, as by the firſt limitation. And Do- 
deridge held,that by whatſoever means he comes to the eſtate of his 
companion, it ſhall enure by way of Keleaſe; And that he ſhall be 
aid in, of the entire eſtate, as by the feoffment. And therefoze if one 
Jointenant bargains andſells by deed inrolled to his companion, 
although that veſts the uſe, and the Statute veſts the poſſeſſion, yet 
being in him, the Law ſhall conſtrue it to be intirely in him, and not 
by diviſion of eſtate: TWheretoze-it was reſolved by them all, that 
there was no occupancy toꝛ that molety of Suſans, But it determined 
by the death of J. S. and adjudged foz the Plaintiff, 


Foy verſus Hynde, Hill, 17 Jac. rot. 652. in B. K. 
Jectione firme, of Lands in Lillington, of a Leaſe of Rich, Key: 


* lewey : Upon Not guilty pleaded, a ſpecial Uerdig was found, 
that Martin Keyleway was ſeiſed in fee of this Land, holden in 


'Soccage, and made his Wil in wziting, in this manner: For the 


good will bear to the name of the Kzyleways, as alſs I defire by the 
grace of God, that all my Lands may have continuance in the name 
of the Keyleways, I give and deviſe unto the heirs males of my body, 
all my lands whereſoever.And for default of ſuch iſſue, my will is to in- 
tail all my ſaid lands to my Nephew H. Ræyle way, and the heirs males 
of his body. And for default of ſuch iſſue, to his brother T. Keyleway, 
and the heirs males of his body, and ſo to Will. Keyleway, Chriſtopher 
Keyleway, and Reb. Keyleway. And for default of ſuch iſſue, to the right 
heirs of the ſaid Martin, Habendum to them ſeverally, and to the heirs 
males of their bodies, to the only intent and true meaning of this my 
Will, and ſo long as they and every of them do perform and keep the 
true meaning thereof, touching the intailing of all my ſaid lands in 
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tier and form following, and not otherwiſe, And therefore I give and 
bequeath all my faid Lands after the deceafe of the heirs males of my 
body without iſſue, unto the ſaid Henry Keyleway,and the heirs males of 
his body,until ſuch time as the ſaid Hen, Keyleway, or an iſſue male of 
his body ſhilf effectually and expreſly aſſent, conclude, do, or go about 
to do, or make any act᷑ or acts, to alter, diſcontinue, or change this e- 
Rate Tailor any part thereof, or of any part of the Lands; or ſhall ex- 
preſly or direcłly go about to alter or change the meaning of thismy 

Wiltouching theſe my lands, or any part thereof, other then in make- 
ing Leaſes for 21 years, rendring the ancient rent, That then my Will 
is, and I do give and bequeath all my ſaid Lands to the ſaid T. Keyle- 
way, and the heirs males of his body; And that it ſhall be lawful to and 
for him the ſaid T. Keyleway,and the heirs males of his body, immedi. 
atly upon ſueh aſſent, conclufion, making or going about as aforeſaid 
to enter into all the faid Lands, àud the fame to have and enjoy unto 
the ſaid T. &: and the heirs males of his body, until ſuch time as he ſhall 
effectually, &c.Et ſic verbatim,fAS befo2e.Jt is limited to William, Chri- 
ſtopher, and Robert, every ont of them ſeverally, And afterward 
Martin the Deviſo dyed with aut ifſue, Henry Keyleway entred, and 
had iſſue Robert,afterward Tho. Keleway dyed , having iſſue Rich. 
the Leffs2, Hen, and Rob. his ſon levie a fine /r conuſancè de droit 
tome ces, & c. to Will. Hynd, which was by expꝛeſs agreement betwirt 
them.to the uſe of him and his heirs ; Rich. enters, and lets to the 
Pl. and theDef.ouſts him: Et ſi ſuper, &c. Two queſtfons were made; 
Firſt, whether there were here an immediate Ocvile unto them the 
one after the other, by the firſt part of the Millz oz that it were a de⸗ 
flarationof his intent, and no devils of the Lands: and then whether 
by the ſecond part of the TUill, it is but a contingent limitatton to 
Tho. if Hen. do go about to alien, «c. J o then it is cleer that Rich. had 
no title ; Becauſe the altenation was not in the life of Tho.ſo ag hig 
heir cannot take by ſuch a deviſe, when it never attached in the fa- 
ther: But as to that, all the Juſtices conceived, that it was an im- 
mediate deviſe by the firſt part,and not onlpcontingent, ko; then all 
his intent ould be deffroyed. Fo? if there had not been an alienati⸗ 
on, none of them in remainder ſhould have had it, which never was 
dis intent; But that every of them ſhould have it, the one after the o: 
ther, if they dyed without iſſue. The ſecond point (which was often 
argued at the Bar by Sir Hen. Velverton andSerjeant Damport fox 
the Pl. and by Germyn aud my felt foꝛ the Det.) was, whether this 
kind of perpetuity be allowable,and whether it were a limitation an- 
nered to the eſtate of Hen. And were ſuch a limitation, which abſo- 
tutely determined his effate byhis afſenting ts levy the fine, ſo as 
the fine levied (there being no Moclamation found) ſhall be a dil. 
continuancezo2 that the courſe of theCommon law ſhall be reſtrained 


dy ſuch a limitation, and make the fine as no diſcontinuance, to take 


away the entry of him in remainder, but ſhall be a fozfeiture of the 
fonuſozs eftate , whereof he in remainder ſhall take advantage 
by entry and avoid it in caſe of a Till: And all the Court who 

— Gun delſvered 


— 


— — 4 — 


668 Termino Michaelis Anno viceſimo ſecundo, &c- 


delivered their opinions ſeriatim, agreed and relolved, that it is a per- 
petuity condemned in our Law-books, and repugnant to the Law, 
not allowable; Fo2 he may not determine an eftate tail by ſuch a li⸗ 
mitation, noꝛ can he give title to another to enter who is a ſtranger; 
Jo by the fine,there is a diſcontinuance of the remainder, q a deveft 
ing thereof, lo as he cannot enter: Fo2 it is no limitation to enter, 
but after the cffectual going about; and it is not efftecualuntil the aa 
done; And when the act is done, the remainder is diſcontinued, and 
then he cannot enter. Allo they held, that theſe are ambiguous & un. 
certain wozdg, to make the limitation of an inheritance by the de. 
termination thereof, and therekoꝛe void and repugnant to law, & the 
law will never give allowance unto it: TUherefoze they held that the 
caſe was all one with rhe reaſons in the caleg of Sir Anth, Mildmay, 
Co. 6. fo. 40. Co. I. f. 85. Corbets caſe. Co. 9. f. 125. Co. io. f. 26. Porting- 
tons caſe; and Directly within the rule of Pleſingtons caſe, 6 R. 2, 
CAherefoze it was adjudged foz the Defendant. 


Sympſon verſus Juxon; t. 3 

E Rror of a Judgment in Durham fo2 the Plaintiff: Che Judg- 
ment being reverſed in the Kings Bench, a TUrit al Reftitation 
was awarded, and to enquire what were the pꝛofits of the Land re⸗ 
covered, à tempore judicii prædicti, which was 7 Aug. 19 Jac.TUhere« 
upon the Jnquiſition was returned, that they amounted to 101, And 
Exception was taken to the Writ 3 Foz it ought not to have been, 
what the p2ofits of the Land amounted unto from the Judgment: 
Foz the Plaintiff is not to anfwer the p2ofits longer then from the 
time of the Execution ſued, which was long akter: And ſo held all 
the Court; TUherefoze the wꝛit was ruled to be ill, and the Plain- 
tiff in the UUrit ot Error had a new UUrit of Reſtitut ion, which 
was to enquire what pꝛoſits of the Land the Plaintiff who recovered, 
had taken colore judicii prædicti, which was 7 Aug. 19 Jac. and after 
the reverſal thereof ; which being returned, that he took the p2ofits 
of the Land colore judicii prædicti, befoze the reverſal thereof ta 
the value of 10 l. An Exception was taken thereto by Sir Hen. Vel. 
verton, and Serjeant Damport that this UUrit was not good; Foz 
it ought to have been, what pzofits he took after the Execution ſued ; 
Fo? that appears of Reco2d to be long after the Judgment. But all 
the Court held that the UUrit was good enough ; Foz the Plaintiff 
in the GUrit of Error, after the reverſal, is to be reſtozed to all 
what he loſt, and what the Plaintiff in the Judgment by colour 
thereof had taken after the Judgment. And that may be well, by 
entry after the Judgment (as in truth the caſe was affirmed to be) 
in part, and pet after ſue Execution of the remainder : UUherefoze 
the UUrit was well made; And ſo Broom the Secondary, and the 
Clerks. affirmed their pzefidents to be. AUherefoze the UUrit 
was oꝛdered to be filed, and the Plaintiff had Execiſtion of the Da- 
mages found by that CUrit. I my ſelf was of Counſel with the 
Plaintiff in the TUrit of Error, by aſſignment in Forma Pauperis, 
3 | Termino 
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Emorandum, in the Vacation betwixt Mich, Term, Sir James 

Lea Chief Juſtice of the Kings Bench was made Lord Trea- 
ſurer of England; And by ſpecial Commiſſion ( after the ſtaff was 
delivered him) was ſworn in the Exchequer, yet continued Chief 
Juſtice until 23 January 1624. And afterwards, viz, 28 January Sir 


Ranulph Crew one of the Kings Serjeants was made Chief Juſtice by 
the Kings Writ, 


Memorandum, Upon the 4 of February the ſame Term, Sir Humphrey 
Winch, one of the Juſtices of the Common Bench, a Learned and 
Religious Judge, dyed: Aud upon the 11 of February I was made Ju- 
ſtice of the Common Bench, in his place. And firſt, took the Oath 
of Supremacy, and then the Oath of Allegiance made 3 Fac,and then 
the Oath of a Judge, ſet down 18 Ea. 3.cap.3. 


Heliot verſus Sanders, 


Rep - Upon Demurrer the caſe was ſuch ; One Braſebridg 
Tenant in tail of a Rent-eharge out of the Mannoz of Kins- (1) 
bury, granted by Sir Ambroſe Cave, levies a fine of the Mannoz 
to Sir A. C. and his heirs; And this fine with Pꝛoclamation was 
pleaded in Bar of the Avowzp koz this rent, by the heir in tail: 
MUhich fine was levied of this rent per nomina Manerii, &c. with an 
avetinent that this fine was levied with an intent ta bar the rent by 
agreement of the parties, and to the nile ok the Conuſee and his 
heirs. The Defendant pleaded Non compriſed ; whereupon be: 
ing demurred, and argued divers times at the Bar, it was now ar⸗ 
gued at the Bench; And Harvey and the Loꝛd Hobert held, that this 
rent is barred by this fine with P2oclamatton, by the Statutes of 4 
H.7. and 32 H.8. becaule the fine being levied of the Land, incſuſive- 
ly gives the rent, and is a fine to bar it, as well as a fine of the rent 
it ſelf; Fo it is directed by the agreement of the parties: And as 
where Tenant in tail of a Rent enters into the Land, and enfeoffs 
a ſtranger with TUarranty, that gives the Land diſcharged of the 
Rent, and that TUarranty extends thereto ; So it feemeth this 
fine (hall bar the Kent; Foz the fine of the Land is an tncluſive 
rift of the Rent therein; And not like tothe Caſe in 4El.Dyer 213. 
where Tenant fo2 life, Remainder in tail; Tenant fo? like levies 
a fine to him in Kemainder, and he render Bent; Tenant in tail 
pes; 
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dyes, it ſhall not bind the iflue of tenant in tail; Fo2 there was not 
any fine levied of the thing intailed, And denyed the Caſe put by 
Thornton, in Plow,43s. to be Law in this point. And therefoze to 
fay, Not compriſed, &c. is no plea, but he ought to have antwered 
to the fine ; Foz otherwile by ſuch plea he ſhall put the matter in Law 
in bobeh del ley gema; & Ahetetoꝛe it is no ple: But Hutton flfong- 
ly argued to the contraxp, that this fine is no bar of this rent,unleſs 
it had been expꝛelly mentioned in the fine. And that this fine is not 
within any of the Dtatutes; not being levied ok any thing intailed. 
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ec ch ech ch d. 8 c 8 00 68 0 8 
In the Years when theſe Caſes were ad judged, 


theſe Perſons were Lord Chancellors, or Keepers of the 
Great Seal of England, Juſtices of both Benches, and 
Barons of the Exchequer. | 


IR Tho. Pgerton (being in 
the time of Queen Eliʒ. Reeper 

IT of the great Seal of England) 

was conſtituted L. Chancellor. 

Anno 14. Iac Reg Hpon the 7, of Mar. Sir Francis Bacon 

Knight, youngeſt ſon of Sir Nich. Bacon, 

and formerly Attorney General, was made 

Lord Keeper in the life tine of Sir Tho. 

Egerton, and, upon the 4 of Jan, 1617 

(being the day after Sir Tho. Egertons 

death ) was made Lord Chancellor; his fa- 

ther was the firſt Lord Keeper, and be the 

laſt Lord Chancellor. 

Anno19 JacReg. Upon the 1 of May, the Great Seal was 

| delivered up unto bis Majeſty who the ſame 

day granted a Commiſſion to the then Lord 

Treaſurer, the Duke of Lenox, and the 

Earls of Pembroke and Arundel, to 

have the keeping of the Great Seal, and to 

ſeal all ſuch things as the Lord Chancellor 

onght to do, and to ſign Decrees ; and on 

the ſame day another CommiſS1on was gran- 

ted to Sir Ja. Lea Amght, Chief 7uftice 

of the Kings Bench, to execute the room 

and office of the Lo. (hancellor in the upper 

Houſe of Parl. And then alſo a third Com- 

miſ$10n was directed to Sir ſulius Cæſar 

Knight, Maſter of the Rols, Baron Brom- 

leuy, and to the Juſtices Winch, Dode- 

ridg, and Hutton, and the Maſters of 

Chancery, to hear and determine Caſes in 

the Chancery. (Cc) Upon 


Anno 1 Jac. Reg. £8 


W 
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In codem Anno Wpon the 10 of luly following , lohn 
Williams Dean of Weſtminiter and 
Biſhop-Ele& of Lincoln, received the 
Great Seal from the King, and upon the 
21 of the ſame Moneth, a Warrant was 
directed to the Lord Treaſurer, and Ba: 
rons of the Exchequer . to give allowance 
to the ſaid lohn Williams of all bis 
fees, Ec. from the L * May next pre- 


ceding. 


— 


Juſtices of the King Bench. 


Anno 1 lac, Reg. Ter.Paſ. Sir loh. Popham Chief Juſt. 
Sir Edw. Fenner } 
Sir Fran.Gawdy Knights. 
(Si 7 Chriſt. Yaverran 
In eodem Anno 1. Feb. Sir David Williams Knight, 
and Serjeant at Law, was ſvorn Juſtice, 
ſo that there were 5; Judg ges in that Court. 
Anno 3 lac. Reg. 26. Aug. Sir Fran. Gawdy receiving 4 
Patent to be Chief Juſtice of the Common 
Pleas, Sir Lawrence Tanfield Knight, 
and Serjeant at Law , upon the 25, of 


January following, was ſorn Juſtice of 
the Kings Bench. 


— LIE > 


Anno 4 lac. Reg. 30. Mali, A Commiſſion was 
granted to S ir Joh. Popham to 
occupy the place of the Lord 
Chancellor of England, in the 
higher houſe of Parliament. 


Anno g lac. Reg. Hpon the 10 of lune, Sir John Popham 
died, and upon the laſ day of Trinity 
Term, Sir 3 Fleming, Chief 
Baron of the Exchequer , was made Chief 
Juſtice of the Kings Bench. 

Upon 


The Table of the Judges, Ke. 


In eodem Anno 


Anno io Jac. Reg. 


| 6 Created. 


Anno :1 Jac Reg. 


In eodem Anno 


Anno 14 eg 


— —— — — — — 


Upon the laf day of Trinity Term Sir 
Lawrence Tanfield being made ( bief 


Baron, dir John Croke one of the Kings 
Serjeants at Law, and Juſtice of the 


Connties of Breknock, Rad nor, and 


Glamorgan, was the ſame day ſworn 


Juſtice of the Kings Bench, 
In the Summer Vacation Sir Chriſt. 
Yelverton dyed, and upon the 26 of 


Nov. following, Sir John Doderidge 


Knight, was ſworn Juſtice of the Rings 


Bench, Note, 7 bat in Paſch. 
prim. Jac. he was Serj cant at 
Lam, and upon the 5 9 of Octob. 
2 Jacobi; the King making him 
Solicitor General, granted him 


the day before 1 Releaſe and diſ- 
charge of the ſtate and degree of 


5 erjeant at Lam, and from wear- 


ing of any his veſtments accuſto- 


med; and in Trin. 5 Jac.he was 
ade the Ki ings S erjeant at Law 
without further Ceremonies. 


In the Vacation Sir David Williams 
dyed, and upon the 21 of April following, 
a Patent was granted to Robert Hough- 
ron Serjeant at Law to be one of the 
Tuftices of the Kings Bench. 
Hpon the 25 of Octob. Sir Edward 


Coke Chief Juſtice of the CommonB:nchg 


was. ſworn Chief Juſtice of the Ange 


Bench. 


H pon the 15 of eech Sir Edad 
Coke was by Writ diſcharged of the 


- office of Chief Juſtice of the Rings 
** Bench. And upon the day fol! n, Sir 


* Y ao 
(e 2 ) kienry 
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Hen. Montague Knight, the Kings Sep 

jeant at Law, and (then alſo ) Recorder 

of London, was ſworn Chief Juſtice of 

- the Kings Bench. 

Anno 17 Tac. Reg. Hon the 23 of January Sir John 
Croke dyed at his houſe in Holborn. 
Upon the 9. of Octob. Sir Tho.Cham- 

. 125 842% Serjeant at Law, and 

Juſtice of Chetter , was made Juſtice of 
the Kings Bench. 

In eodem Anno Upon the 14 of Decemb, Sir Henry 
Mountague was conſtituted Lord Treas 
ſurer of his Majeſties Exchequer , but 
continued in the office of chief Juſtice 
until the beginning of Hillary Term fol- 
lowing. And upon the 29 of January 
Sir James Lea Knig 3 and Baronet, 
and Attorney of the Sr of Wards, fe- 
ceived his Writ to be Chief 7 Jupice of 
the Kings Bench; and upon the day fol- 

lowing was ſworn in that place. 

Anno 21Jac.Reg. I Hillary Term Sir Rob. Houghton 

dyed ; and upon the 11 of Febr. Sir 
Ranulph Crew Knight, and one of his 
Majeſties Serjeants at Law, was made 

Juſtice of the Kings Bench. 

Anno 22 Jac, Reg. Upon the 18 of Octob. Sir WII II. Tones 
one of the Juſtices of the Common Bench 
was ſworn Juſtice of the Kings Bench. 

In eiſdem Anno & die, Sir Tho. Chamberlain was remo- 
ved. and appointed to be Juſtice of Che- 
ſter; and Sir James Whitlock late 
Juſtice of Cheſter, was ſworn Juſtice 

of the Kings Bench. 

In codem Anno Upon the 25 of lanuar. Sir James Lea 


was by Writ diſcharged from being Chief 


| Juſtice 3 and the day following Sir Ra- 
nulph Crew received a Writ 'Patent to 


be Ghief Juſtice of the Kings Bench. 
luſtices 


— . 


— 
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Juſtices of the Common Bench. 


Term.Paſc. Sir Edmund Anderſon 
Chief Juſtice. 
5 Reg. Sir Tho. Walmſley 
nnn Sir George ingſealll Kugler 
Sir Peter Warberton 
in eodem Anno Upon the 9 of Febr. Sir Will. Daniel 
Knight and Serjeant at Law, was fworn 
one of the Juſtices of the Common Bench; 
ſo that there were five Judges in that 
Court. | 
Anno 3 Jac. Reg. In the Summer Vacation Sir Edm. An- 
derſon dyed. And upon the 26. of Aug. p 
following 4 Patent was granted to Sir 
Fran. Gawdy one of the juſtices of the 
Kings Bench, to be Chief Juſtice of the 
Common Bench, who was ſworn upon the 
9 of Otob. following. 
In eodem Anno Upon the 25 of January Sir Tho. Co- 
| | ventry Knight and Serjeant at Law, 
was made one of the Juſtices of the Com- 
mon Bench' in the. place of Sir George 
3 Kingſmill. ' 
Anno 4 Jac.Reg, About Whitfontide Sir Fran. Gawdy 
died, and upon the 20 of June, Sir Ed- 
ward CokeAttorney General was ſworn 
Serſeant in Chancery, brought to the 
Common Pleas- Bar in his party-robes , 
created Chief Juſtice; and then being 
diſ-robed, put on bis robes of a Judgs , 
and ſat that day in Court. Y 
Anno g Jac, Reg. In Summer Vacation. Sir Tho. Coven- 
try dyed, and upon the 24 of Novem. 
Sir Tho. Foſter. Knight, Serjeant at 
I aw, was conſtituted one of the Juſtices 
of the Common'Fleas, and upon 26 Nov. 
ſworn in Court-before Coke, Walmſley, 
| War- 
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ves . — — 


Anno 9 Jac. my 


Anno 10 Jac. Reg. 


Watberton and Dai, 
Upon the 7 of Nov. Sir Humph. Winch 


| Knight, was ſworn one of the Juſtices of 


the Common Bench, in the place of Sir 
Tho. Walmf! ey who ara the 5 acation 
preceding. 

About the end of Eaſter Term Sir Tho. 
Foſter dyed, and in Hillary Term fol, 


lowing , Sir Auguſtine Nichols was 
lee of the Common Bench. And 


upon the 29 Octob. Anno 13 Jac. had 


his Patent renewed, and to have and 
take fee and livery of Charles the 


= Prince, Sc. in the office of keeping bis 


12 


\ 


Auno 11 Jac. Reg. 


. Great Seal , and.to be of Counſel with 
- him i in all matters, and to hold his for- 


mer place and precedency of Juſtice of 
the Common Pleas. 


Upon the 25 ef Octob. a Writ was di- 
refted to Sir E dw. Coke Chief Juſtice 


of the Common Pleas , tobe Chief Juſtice 
of the Kings Bench. And the e day fol- 


loving, Sir Henry Hobert Knight and 
Baronet, and Attorney General , was 
made. (he 7 uſtice of the Common 
Bench. And upon lee . of April, Anno 
15 Jac. (his fir ſt Patent being revoked) 


another Patent during pleaſure was 


: a | £ granted him, to be Chief Juſtice of the 


Common Pleas, and to take fee and liye- 


39 of Charles Prince of Wales in the 
the of his Chancellor. Note, T bat 


Sir Hen. Hobert being made 


n Ser IN I Jac. the King upon the 


Nov. Anno 3. made him 


. 09 0 0 the Court of Wards, 


giuiug him. the day before 


4 


Tze Table of the Judges, &c: 5 


4 diſcharge or Releaſe of the 72 6 
fice, State, and degree of a Ser- 
jeant at Law. 
Anno 15 Jac. Reg. Upon the 3. of May, Sir Rich. Hut- 
ton Knight, Serjeant at Law, was ſworn 
one of the Juſtices of the Common Pleas; 
in the place of Nichols or Daniel. 

Anno ig lac. Reg, In Menſe Michaelis, Sir Will. Jones 
Knight, of Lincolns-lnne, was ſworn 


— one of the Juſtices of the Common Bench 
| 


— 


in the place of Nich. or Dan. 75 
Anno aalac. Reg. Upon the 18 of Octob. Sir Fran. Har- 
vie Knight, one of the ancieut Serjeants, 
was ſworn Juſtice of the Common Bench 
in the place of Sir Will. Jones, whe 
| was removed into the Kings Bench. 
In eodem Anno Hpon the 4. of Febr. Sir Hum. Winch 
dyed. And upon the 11 of that Moneth 
; Sir George Croke Knight, one of his 
| Majeſties Serjeants at Law , was made 


Juſtice of the Common Pleas. 


Barons of the Exchequer. 


Sir Will. Periam Knight, chief Baron. 

Anno 1 Iac. Reg. Robert Clark. 

T -- Savil. 

Anno 2 Iac. Reg. Ter. Trin. Sir George Snigge Knight, 
and Serjeant at Law, was made Baron of 

the Exchequer. 

In coders Anno Upon the 17 of Oftob. Sir Tho. Flems 
ing Knight, and Solicitor General, was 
made chief Baron of the Exchequer in 
the place of Sir Will. Periam, who dyed 
in the preceding Vacation. 

Anno 4 lac. Reg. Upon the 9. Febr. Sir James Alcham 
Knigbi, and Serjeant at Law, was made 
one of the Barons of the Exchequer in the 


place of Savil. H port 


* 

1 o 

4 
31 
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The Table of che Judges, & 


-  -—— AS — Goa ca - 


Aino 5 Jac Reg. Upon the 25 of June Sir Lawr. Tan- 
field, one of the Juſtices of the R. Bench, 
was ſworn (bie Baton of the Exchequer 
in the place of Sir Tho. Fleming, who 
24. the day before was TY 'Frlſtice o/ 
A rr NING RES the King s Bench, 
[In eodem Anno. Upon 115 25 of Nos; Sir Edw. Heron 
Knight, was madt one of the Barons of 
the Exchequer i in the room -of Robert 
Clerk, and fworn before Tanfield, 
N e Snigge, and Altham ec. 

Anno 7 Jae. Reg. HMHpon the 6. of Feb. Sir Edw. Bromley 
+," Knight, and Serjeant at Law, was fworn 
* dne of the Barons of the Exchequer in the 
| plwKace of Sir Edw. Heron. 

Anno 15 Jac.Reg, Hpon the 2 0 May; Sir John Denham 
Knight of L incolns Inne, was ſworn 
one 9 the Barons of the Exchequer i in the 
place of Snigge or Altham. 
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